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PREFACE, 


In  some  two  or  three  instances  in  the  preparation  of 
this  volume  it  has  occurred  that  opinions  of  the  Court  of 
Civil  Appeals  are  published  notwithstanding  publication 
of  decisions  of  the  Supreme  Court  in  the  same  cases. 
This  was  occasioned  by  the  length  of  time  elapsing  be- 
tween the  date  of  decisions  by  the  Supreme  Court  and  the 
filing  of  the  opinion  by  that  tribunal,  leading  to  the  as- 
sumption that  no  opinion  would  be  filed.  This  is,  of 
course,  not  true  as  to  the  case  of  Harris  v.  Trust  Co,,  678. 
That  opinion  was  inserted  at  the  earnest  and  repeated 
solicitation  of  many  lawyers. 

There  are  to  be  foimd  in  this  volume  a  few  cases  not 
removed  to  the  Supreme  Court.  We  are  convinced  that 
no  apology  is  needed  for  their  insertion.  They  will  be 
found  useful;  and  sometime  in  future  they  will  be  found 
of  value  in  the  search  for  the  authoritative  announce- 
ment of  what  the  law  is  in  Tennessee.  They  will  cer- 
tainly be  given  preference  over  foreign  adjudications ;  at 
least  they  should  be. 

The  publishers  report  sufficient  demand  to  warrant  the 
continuance  of  this  series. 

Joseph  C.  Higgins, 
Fayetteville,  December  26,  1915. 
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LEADING  CASES 


ARGUED  AND  DETERMINED 


IN  THE 

COURT  OF  CIVIL  APPEALS 


OF  THE 


STATE  OF  TENNESSEE 


George  S.  Johnson  et  al.  v.  C.  i^T.  Cowden. 


Affirmed  by  the  Supreme  Court  at  Nashville,  1914. 


1.  Nuisance  Produced  by  Noise. 

Under  certain  circumstances  the  production  of  mere  noise,  If 
continuous,  loud  and  positively  disagreeable,  may  in  law 
amount  to  a  nuisance.    The  facts  of  each  case  must  determine. 

2.  Same.     Liahility  of  one  tmant  of  office   huilding  to  another 

tenant. 

An  occupant  of  a  suite  of  rooms  in  an  office  building  may  be  held 
liable  in  damages  to  the  occupant  of  other  rooms  in  the  build- 
ing for  a  nuisance  created  by  perpetual  jarring  and  disagree- 
able nolse-inakiug  such  as  renders  the  occupancy  of  adjoining 
rooms  uncomfortable. 

3.  Same.    Liability  of  landlord  jointly  with  tenant. 

Ordinarily  a  landlord  is  not  liable  for  a  nuisance  created  or 
carried  on  by  his  tenant.  But  if  the  nuisance  arises  from  the 
necessary  operation  or  use  of  the  premises  let  to  the  tenant, 
the  landlord  is  jointly  liable  with  the  tenant. 
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4.  Same.    Offer  to  purchase  lease  of  objecting  tenant. 

It  is  no  defense  to  such  action  that  the  landlord  or  the  nuisance- 
making  tenant  is  willing  to  purchase  the  objecting  tenant's 
lease  and  relieve  him  of  liability  for  rent 

5.  Same.    Increase  of  business  of  complaining  tenant. 

Nor  is  it  any  defense  that  the  complaining  tenants'  business  is 
constantly  increasing  In  volume. 


Fbom  Davidson  County. 


Appeal  in  error  from  the  Third  Circuit  Court  of  David- 
son County.     G.  N".  Tillman,  Judge. 

Stokes  &  Stokes  for  Plaintiffs  in  Error. 

W.  ('.  Cherry  and  Garland  S.  Moore  for  Defendant 
in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  was  a  suit  for  damages  brought  by  the  defendant 
in  error,  C.  If.  Cowden,  against  the  plaintiffs  in  error  for 
the  creation  of  an  alleged  nuisance. 

It  was  tried  before  the  Circuit  Judge  without  the  in- 
ten^ention  of  a  jury,  who  rendered  judgment  in  favor  of 
the  defendant  in  error,  Cowden,  and  against  the  plain- 
tiffs in  error  for  the  sum  of  $300.00  and  costs  of  suit. 
The  plaintiffs  in  error  moved  for  a  new  trial,  and  the 
same  having  been  overruled,  they  perfected  an  appeal  to 
this  Court,  and  have  assigned  errors. 

Upon  the  trial  in  the  Court  below  the  trial  Judge  was 
requested  to  make  and  file  a  written  finding  of  facts  in 
the  case,  which  he  did,  and  the  same  is  made  a  part  of 
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the  record  coming  to  this  Court.  After  the  filing  of  the 
original  finding  of  facts  by  the  trial  Judge,  plaintiffs  in 
error  filed  objections  thereto  and  asked  for  an.  addi- 
tional finding  of  facts,  and  in  response  to  this  request  the 
Court  did  find  and  file  additional  facts,  which  are  also 
made  a  part  of  the  record  in  this  Court. 

By  the  first  assignment  of  error  it  is  insisted  by  the 
plaintiff  in  error  that  the  facts  found  by  the  trial  Judge 
in  both  his  original  and  supplemental  finding  of  facts  did 
not  establish  the  alleged  nuisance,  and  did  not  wan^ant 
judgment  for  any  amount  against  plaintiffs  in  error. 

The  facts,  as  found  by  the  trial  Judge,  disclose  that 
prior  to  September  26,  1912,  defendant  in  error,  a  physi- 
cian, was  a  tenant  in  the  Eve  building,  which  is  located 
on  Church  Street,  in  the  city  of  Nashville,  and  is  owned 
by  the  plaintiffs  in  error,  Drs.  Duncan  and  Paul  F.  Eve, 
having  rented  rooms  from  another  tenant  with  the  con- 
sent of  the  plaintiffs  in  error,  Drs.  Eve.  On  September 
26,  1912,  Drs.  Eve  rented  a  portion  of  said  building  on 
the  fourth  floor  to  the  plaintiff  in  error,  George  S.  John- 
son Company.  George  S.  Johnson  Company  was  a  manu- 
facturer of  optical  goods,  and  especially  lenses  used  in 
spectacles  or  glasses  for  the  eye. 

On  January  1,  1913,  defendant  in  error  rented  his 
offices,  which  were  on  the  third  floor  directly  under  the 
offices  occupied  by  the  defendant  Johnson  Company,  and 
in  which  Johnson  Company  had  installed  considerable  ma- 
chinery, consisting  of  motors,  pulleys,  shaftings,  machines 
and  grinding  stones  used  in  the  conduct  of  its  business. 
The  room  in  which  this  machinery  ^as  installed  by  John- 
son Company,  in  size,  was  about  12  by  15  feet.  The 
other  rooms  occupied  by  Johnson  Company  were  used  for 
storage  and  the  reception  of  customers  and  for  the  busi- 
ness generally.      The  business  conducted  by  defendant 
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Johnson  Company,  when  operating  their  machinery,  pro- 
duced vibrations  and  a  buzzing,  grinding  noise,  which  was 
felt  and  heard  in  the  offices  of  the  defendant  in  error,  and 
was  annoying  and  discomforting  to  him  and  his  patients ; 
that  this  noise  and  vibrations  were  continuous  when  said 
machinery  was  in  operation,  which  was  practically 
throughout  each  day  of  the  week  except  Sunday ;  that  the 
machinery  was  usually  started  at  8  o'clock  in  the 
morning ;  shut  down  at  1 2  o'clock ;  would  begin  at  1 
o'clock,  and  be  shut  down  at  5.30  o'clock  in  the  afternoons, 
and  sometimes,  under  press  of  business,  the  machinery 
was  operated  at  night;  that  the  noise  from  said  machinery 
was  so  pronounced  and  loud  that  it  often  became  neces- 
sary for  defendant  in  error  to  raise  his  voice  above  the 
natural  pitch  in  talking  with  his  patients ;  that  the  noise 
and  vibrations  often  made  his  patients  nervous;  that  the 
successful  or  satisfactory'  use  of  the  stethoscope,  which 
was  often  necessary  in  the  examinations  of  patients,  was 
often  rendered  difficult,  and  sometimes  impossible  on  ac- 
count of  said  noise ;  that  the  noise  and  vibrations  from  the 
running  machinery  interfered  with  and  hindered  the  de- 
fendant in  error  in  his  investigations  and  study ;  that 
efforts  had  been  made  by  Johnson  Company  to  so  operate 
its  machinen-  in  said  offices  as  to  avoid  creating  said  noise 
and  vibrations,  but  that  said  efforts  had  been  unsuccess- 
ful ;  that  said  noise  and  vibrations  did  not  arise  from  an 
improper  or  negligent  use  of  the  premises  by  Johnson 
Company,  but  in  the  necessary,  ordinary  and  careful  oper- 
ation of  the  machinery  necessary  in  the  conduct  of  its 
business. 

The  Court  further  found  that  the  noise  and  vibrations 
produced  by  the  operation  of  the  machinery  in  the  officer 
occupied  by   George   S.   Johnson   Company   immediately 
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above  the  offices  occupied  by  the  defendant  in  error,  im- 
paired and  lessened  the  usable  value  of  defendant  in 
error's  offices. 

As  to  the  noise  and  vibrations  produced  bv  tlie  opera- 
tion of  the  machinery  in  the  offices  of  the  defendant, 
George  S.  Johnson  Company,  Dr.  Cowden  testified  that 
there  was  a  variety  of  sounds  emanating  from  the  run- 
ning machinery;  that  when  the  machinery  would  be 
started  in  the  morning,  there  would  be  a  humming  sound, 
and  later  on,  when  they  w^ould  begin  to  grind  and  polish 
the  lenses,  the  sounds  emanating  from  said  operations 
W'Ould  sound  like  the  running  of  a  saw  mill  without  any 
lumber  in  it ;  that  the  noise  produced  by  this  w^ork  would 
become  intolerable;  that  it  was  greater  at  times  than  it 
was  at  others ;  that  when  all  the  machinery  w^as  grinding 
he  had  to  talk  loud  to  his  patients  to  make  them  hear  him ; 
that  it  was  frequently  the  case  that  patients  would  be- 
come very  nei'vous  under  the  noise;  that  it  materially  in- 
terfered with  his  use  of  the  stethoscope  in  the  examination 
of  the  heart  and  lungs;  that  sometimes  an  examination 
with  the  stethoscope  was  rendered  impossible,  and  fre- 
quently unsatisfactory ;  that  said  noise  interfered  with  his 
talking  over  the  telephone  in  his  office,  and  interfered 
with  his  efforts  to  read  and  studv ;  that  he  was  a  man  of 
good  physical  health,  and  not  of  a  nervous  temperament ; 
but  after  being  in  his  office  all  day  with  the  machinery 
of  the  defendant  George  S.  Johnson  Company  running 
over  his  head,  he  felt  like  he  could  hear  the  noise  pro- 
duced by  said  machinerj^  for  an  hour  after  he  left  his 
office. 

His  testimony  as  to  the  amount  of  noise  produced  by 
said  machinery  and  the  operations  carried  on  in  the  office 
of  George  S.  Johnson  Company  is  corroborated  by  other 
witnesses  whose  testimony  appear  in  the  record. 
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Dr.  C.  E.  Brush  testified  that  it  was  absolutely  impos- 
sible to  make  a  satisfactory  stethoscopic  examination  while 
the  machinery  was  in  operation  in  Dr.  Cowden's  middle 
room ;  that  there  were  times  when  a  fairly  good  examina- 
tion could  be  made  in  the  rear  room  of  his  office;  but  at 
times,  when  the  noise  would  be  so  great,  it  would  inter- 
fere with  the  stethoscopic  examination  in  the  rear  room. 
Other  physicians  introduced  in  behalf  of  the  defendant  in 
error  testified  to  substantially  the  same  facts.  It  is  un- 
necessary to  state  in  detail  all  the  evidence  contained  in 
the  record  upon  this  question. 

It  suffices  to  say  that  the  plaintiffs  in  error  offered  evi- 
dence tending  to  show  that  the  noise  and  vibrations  pro- 
duced by  the  running  machinerv'  and  operations  carried 
on  by  the  defendant,  George  S.  Johnson  Company,  were 
not  of  such  character  and  volume  as  to  materially  interfere 
with  the  defendant  in  error's  office  duties,  or  to  render 
his  condition  uncomfortable  and  annoying.  This  evi- 
dence, however,  is  more  or  less  negative  in  its  character. 

We  are  of  opinion  that  there  is  much  material  evidence 
in  the  record  to  support  the  findings  of  the  trial  Judge,  to 
the  effect  that  the  noise  and  vibrations  produced  by  the 
operations  George  S.  Johnson  Company  were  of  such  a 
character  and  volume  as  to  materially  interfere  with  de- 
fendant in  error's  professional  duties  while  in  his  office; 
that  they  materially  disturbed  and  annoyed  him,  as  well 
as  his  patients,  and. thereby  seriously  affected  and  im- 
paired the  usable  value  of  his  offices,  and  the  comfortable 
enjoyment  of  the  same. 

"A  private  nuisance  is  one  that  affects  a  single  indi- 
vidual or  a  determinate  number  of  persons  in  the  enjoy- 
ment of  some  private  right  not  common  to  the  public." 
Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.),  Vol.  21,  682. 
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"An  act  or  use  of  property  to  constitute  a  nuisance 
must  violate  some  legal  right  either  public  or  private  and 
must  work  some  material  annoyances,  inconvenience,  or 
injury,  either  actual  or  implied  from  the  invasion  of  the 
right.  The  mere  fact  that  it  is  unpleasant,  annoying,  or 
unsightly  will  not  be  sufficient."  Am.  &  Eng.  Ency.  of 
Law  (2nd  Ed.),  Vol.  21,  686. 

"The  criterion  for  determining  whether  or  not  a  par- 
ticular use  of  property  is  a  nuisance  is  its  effect  upon 
persons  of  ordinary  health  and  sensibilities,  and  ordinary'' 
modes  of  living,  and  not  upon  those  who,  on  the  one  hand, 
are  morbid  or  fastidious  or  peculiarly  susceptible  to  the 
thing  complained  of,  or,  on  the  other  hand,  are  unusually 
insensible  thereto."  Am.  &  Eng.  Ency  of  Law  (2nd  Ed.), 
Vol.  21,  687. 

"It  is  now  well  stated  that  mere  noise  alone  may  be  a 
nuisance  to  those  affected  thereby,  when  it  is  maliciously 
made,  or  when,  because  of  its  volume,  character,  proximity, 
or  unreasonableness,  it  causes  material  distress,  discom- 
fort, or  injury."  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.), 
Vol.  21,  695."^ 

In  Terminal  v.  Lellyett,  114  Tenn.,  402,  the  Court  said 
that  the  discomfort  and  in  convenience  produced  by  the 
alleged  nuisance  must  proceed  to  such  an  extent  as  to  in- 
jure the  usable,  rental  or  permanent  value  of  the  property 
of  the  plaintiff,  before  the  Court  will  award  damages; 
that  it  must  amount,  to  some  extent,  to  the  taking  of  the 
value  of  the  property,  either  temporary  or  permanent,  and 
depriving  the  owner  thereof. 

The  trial  Judge  foimd  that  the  discomfort  and  incon- 
venience caused  by  the  defendant  in  error  by  the  opera- 
tion of  the  machinery  materially  interfered  with  the  per- 
formance of  his  professional  duties,  and  impaired  the 
usable  value  and  enjoyment  of  his  office.     In  other  words, 
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that  material  injury  had  resulted  to  the  defendant  in 
error  bj'  reason  of  the  alleged  nuisance,  and  there  is  ample 
evidence  in  the  record  to  support  the  findings  of  the  trial 
Judge.  This  being  true,  we  are  of  opinion  that  the  first 
and  second  assignments  of  error  must  be  overruled. 

By  the  third  assignment  it  is  insisted  that  the  trial 
Judge  committed  error  in  not  responding  to  defendants' 
request  for  additional  finding  of  facts  to  the  effect  that 
the  offices  occupied  by  defendant  in  error  could  be  rented 
without  difficulty  by  the  landlords,  at  a  rental  larger  than 
that  paid  by  defendant  in  error,  to  reputable  physicians 
who  were  willing  to  take  them  and  raise  no  complaint  re- 
garding the  alleged  noise. 

We  are  of  opinion  that  this  fact  was  entirely  imma- 
terial. Defendant  in  error  had  rented  the  offices  for  a 
definite  period,  and  was  entitled  to  their  possession,  use 
and  enjoyment.  And  what  other  persons  may  have  been 
willing  to  give  for  them  could  not  affect  his  rights  in  the 
premises. 

By  the  fourth  assignment  it  is  insisted  that  the  Court 
erred  in  fixing  October,  1912,  as  the  date  from  which  the 
defendant  in  error  was  entitled  to  recover  damages. 

It  is  insisted  that  the  proof  in  the  record,  and  the  facts 
found  by  the  Court  show  that  plaintiff  did  not  become  a 
tenant  of  the  landlords  in  October,  1912,  but  on  January 
1,  1913. 

The  proof  shows  that  defendant  in  error,  with  the  con- 
sent of  the  landlords,  Drs.  Eve,  subleased  the  premises 
from  Dr.  Roberts  prior  to  October,  1912,  and  the  fact 
that  he  did  not  lease  direct  from  the  landlords  until  Janu- 
ary 1,  1913,  is  immaterial.  He  was  occupying  the  prem- 
ises Tvith  the  consent  of  the  landlords,  and  they  were 
bound  to  protect  him  from  the  alleged  nuisance  carried  on 
by  another  tenant  in  the  building.     It  is  shown  that  Sep- 
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tember  26,  1912,  is  the  date  upon  which  said  nuisance 
began.  The  Court  allowed  the  defendant  in  error  dam- 
ages from  October,  1912,  to  the  30th  of  April,  1913,  the 
date  of  the  bringing  of  the  suit. 

By  the  sixth  assignment  it  is  insisted  that  the  Court 
erred  in  finding  as  a  fact  that  the  increase  in  defendant 
in  error's  business  after  he  moved  into  the  Eve  building 
was  not  due  to  the  location,  but  to  defendant  in  error's 
efforts  to  build  up  his  practice.  It  is  insisted  that  there 
is  no  evidence  in  the  record  to  support  such  a  finding. 

We  are  of  opinion  that  this  question  was  also  imma- 
terial, and  could  not  in  any  way  affect  the  merits  of  the 
case.  However,  it  was  testified  to  by  the  defendant  in 
error  himself  that  the  increase  in  his  business  since  mov- 
ing from  Eighth  Avenue  to  the  Eve  building  was  due  to 
his  efforts  to  build  up  a  practice. 

By  the  sixth  and  last  assignment  it  is  insisted  that  the 
Court  erred  in  holding  that  the  landlords,  Drs.  Eve,  were 
jointly  liable  with  the  defendant,  George  S.  Johnson  Com- 
pany, for  the  alleged  nuisance. 

It  is  insisted  that  there  is  no  fact  found  by  the  Court, 
nor  evidence  in  the  record,  showing  that  the  landlords 
knew  or  had  reason  to  believe  that  Johnson  Company  in- 
tended to  use  the  premises  in  such  a  way  as  to  create  a 
nuisance. 

In  the  case  of  Terminal  Company  v.  Jacobs,  109  Tenn., 
736,  it  was  held  that  where  the  nuisance  complained  of 
arises  from  an  improper  use  of  the  premises  by  the  tenant, 
the  landlord  is  not  liable ;  but  where  the  nuisance  arises 
from  the  necessary  and  proper  use  of  the  premises,  the 
landlord  is  jointly  liable  with  the  tenant. 

The  proof  shows  in  the  suit  at  bar  that  the  operation 
of  the  machinery  by  the  defendant,  George  S.  Johnson 
Company,  is  necessary  in  the  conduct  of  its  business.    The 
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proof  fails  to  show  any  improper  operation  of  the  ma- 
chinery by  said  company.  Upon  the  other  hand,  the  evi- 
dence tends  to  show  that  they  have  endeavored  to  correct 
the  noise  and  vibrations  produced  by  said  machinery,  but 
have  been  unsuccessfid  in  their  efforts  to  do  so. 

We  are  of  opinion,  therefore,  that  the  landlords,  Drs. 
Eve,  are  jointly  liable  with  the  defendant,  George  S.  John- 
son Company,  and  the  trial  Judge  was  correct  in  so  hold- 
ing. 

It  results  that  we  find  no  error  in  the  judgment  of  the 
Court  bdow,  and  it  is  affirmed  with  Costs. 


C.  P.  Williams  v.  Chattanooga  Ibon  Works  et  al. 

Affirmed  by  the  Supreme  Court  at  Jackson,  1915. 

1.  Physical  Examination.    Power  to  order. 

Circuit  Judges  in  this  State  have  the  power  in  proper  cases  to 
order  physical  examination  of  a  plaintiff  suing  for  personal 
injuries. 

2.  Same.    Discretion.    Review, 

The  exertion  of  this  power  is  discretionary  with  trial  Judges. 
But  that  discretion  when  exercised  either  for  or  against  a 
plaintiff,  and  also  the  method  of  its  execution,  are  subject  to 
review  by  appellate  courts. 

3.  Same.    Enforcement. 

The  Courts  have  the  power  to  penalize  the  refusal  to  comply 
with  a  proper  order  in  such  case  by  dismissing  the  suit  of  the 
plaintiff. 

4.  Same.    Proper  practice.    Affidavit. 

Good  practice  suggests  that  the  application  for  a  physical  exami- 
nation be  preceded  by  an  affidavit  setting  forth  the  reasons  or 
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necessity  for  a  physical  examination,  and  It  should  be  averred 
that  plaintiff  had  been  requested  to  submit,  and  had  declined. 

5.  Same.    Time^  place  and  conditions. 

This  application  should  be  m^de  before  the  case  is  called  for 
trial,  but  not  too  long  anterior  thereto.  The  place  of  examina- 
tion should  be  specified  by  the  Court,  and  should  be  at  such 
place  or  such  proximity  to  the  Court  as  that  the  plaintiff  may 
appeal  to  the  Court  for  protection.  The  exent  to  which  the 
examination  should  go  should  also  be  prescribed,  and  plain- 
tiff's counsel  and  physician  should  also  be  permitted  to  be 
present. 


Feom  Shelby  County. 


xVppeal  in  error  from  the  Third  Division  of  the  Shelby 
Circuit  Court.     A.  B.  Pittman^  Judge. 

IsExVEL  Peres  and  E-  E.  King  for  Plaintiff  in  Error. 

Bkown  &  Anderson  for  Defendants  in  error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

Williams  shall  be  designated  in  this  opinion  as  the 
plaintiff.  Defendants  eiTor  shall  be  called  defendants 
simply.  Williams  brought  this  suit  against  defendants 
for  damages  for  injuries  claimed  to  have  been  sustained 
while  in  their  service.  The  wrongs  complained  of  were 
those  occasioned  by  the  flying  of  a  piece  of  steel  into  one 
of  his  eyes,  permanently  injuring  it  and  causing  a  diminu- 
tion of  seeing  power  in  the  other  eye  because  of  sympathy 
with  the  one  that  was  hurt. 

He  filed  his  declaration  setting  forth  the  time,  place  and 
manner  in  which  he  was  injured  and  charged  that  his 
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employers  were  guilty  of  negligence.  He  described  his 
injuries  as  consisting^  of  the  permanent  loss  of  sight  of 
one  eye  and  weakening  of  the  power  of  vision  of  the  other. 
Defendants  in  terposed  the  pleas  of  a  general  issue,  con- 
tributory negligence  and  independent  contractor.  These 
pleas  were  filed  in  September,  1914. 

On  a  day  in  E'evember,  1914,  defendants  appeared  in 
Court  and  filed  a  motion  or  request  that  the  Court  order 
a  physical  examination  of  the  plaintiff  by  expert  physi- 
cians, to  be  appointed  by  the  Court,  ;for  the  purpose  of 
ascertainiug  whether  plaintiff  was  injured  as  he  alleged, 
and  if  so,  to  what  extent.  In  this  motion  defendants 
undertook  to  show  that  the  injuries  were  latent  and  not 
perceptible  except  to  experts,  and  that  the  ends  of  justice 
required  that  defendants  be  advised  by  physical  examina- 
tion in  advance  to  what  extent  the  eyes  or  the  sight  of 
plaintiff  had  been  injured ;  and  defendants  offered  to  pay 
the  fees  that  might  be  charged  by  the  selected  experts. 
Plaintiff  resisted  this  motion  for  reasons  which  need  not 
be  now  stated.  Upon  the  succeeding  day  of  the  term 
the  Court  sustained  defendants'  motion  and  made  a  per- 
€;mptory  order  upon  plaintiff  that  he  present  himself  at 
the  office  of  one  Dr.  Ellett,  in  the  Exchange  Building,  in 
the  city  of  Memphis,  and  submit  himself  to  such  physical 
examination  as  said  physician  might  deem  necessary. 

Plaintiff  was  advised  bv  his  counsel  not  to  submit  to 
the  examination  offered,  being  of  the  opinion  that  the 
Court  did  not  in  the  first  place  have  the  power  to  make 
the  order,  and  secondly,  that  the  order  was  improperly 
entered,  conceding  the  authority  of  the  Court  to  make  it. 
The  Judge  was  of  the  opinion  that  this  refusal  disentitled 
the  plaintiff  to  proceed  with  his  litigation  and  directed  a 
dismissal  of  his  suit.  He  has  appealed  and  assigned  such 
errors  as  raised  two  questions  of  prime  importance.     The 
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first  question  is  as  to  whether  the  trial  Judge  had  legal 
warrant  for  commanding  the  plaintiff  to  submit  to  a 
physical  examination  at  the  peril  of  the  dismissal  of  his 
suit  in  case  of  refusal.  The  second  question  is  whether 
the  Judge  properly  exercised  this  power  and  discretion  in 
this  instance  if  the  Court  should  reach  the  conclusion  that 
he  was  clothed  with  this  authority. 

We  wish  to  commend  at  the  outset  the  splendid  brief 
filed  by  learned  counsel  for  plaintiff  in  opposition  to  the 
view  that  trial  Judges  have  the  power  to  compel  a  litigant 
to  submit  to  a  physical  examination.  It  exhausts  the 
subject,  and  leaves  very  little  that  could  be  said  to  sus- 
tain the  opposing  contention.  But  notwithstanding  the 
earnestness  and  learning  displayed,  we  remain  unshaken 
in  the  views  expressed  by  Mr.  Justice  Moore,  in  the  case 
of  Railroad  v.  Koonce,  4  Tenn.  C.  C.  A.,  1.  Our  learned 
brother  announced  in  that  case  that  this  Court  was  of  the 
opinion  that  trial  Judges  in  Tennessee  had  this  power 
with  respect  to  litigants  in  personal  injury  cases,  and  that 
at  proper  junctures  it  might  be  called  forth  by  defendants. 
We  could  rest  content  with  the  conclusions  there  an- 
nounced, but  owing  to  the  skill  and  ability  with  which 
this  position  has  been  assailed,  we  have  felt  it  incumbent 
upon  us  to  reinvestigate  the  question.  While  we  have 
not  read  every  authority  bearing  upon  the  subject,  we 
have  examined  and  reexamined  a  vast  number  of  decisions 
sustaining  and  opposing  the  existence  of  this  power.  We 
have  especially  read  the  leading  cases  which  deny  this 
power,  such  as  Railroad  v.  Botsford,  141  U.  S.,  250; 
Stack  V.  Railroad,  177  Mass.,  155,  52  L.  K.  A.,  328; 
May  V.  Railroad,  70  L.  R.  A.,  Ill  (Mon.)  ;  Austin  v. 
Railroad,  64  L.  R.  A.,  494  (Tex.)  ;  McGuigan  v.  Rail- 
road, 14  L.  E.  A.,  466  (K  Y.). 
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Notwithstanding  the  cogency  of  the  reasoning  of  the 
eminent  Judges  who  decided  these  cases,  we  are  convinced 
that  the  sounder,  safer  and  better  rule  for  the  ascertain- 
ment  of  truth  and  the  administration  of  justice  is  to  ad- 
judge that  this  power  belongs  to  a  limited  extent  to  com- 
mon law  Courts  in  the  trial  of  personal  injury  cases.  The 
dissenting  opinion  of  Justice  Brewer  in  the  Botsford  case 
gave  an  almost  irresistible  impetus  to  the  doctrine,  and  it 
can  be  safely  asserted  that  this  rule  prevails  in  more  than 
three-fourths  of  the  jurisdictions  of  the  American  union. 
While  this  is  ostensibly  an  advanced  step;  while  it  ap- 
pears to  be  a  radical  innovation  and  an  unconstitutional 
or  unwarranted  interference  with  private  right,  we  have 
no  hesitancy  in  saying  that  it  is  a  natural  unfoldment  and 
practical  application  of  fundamental  principles  and 
powers.  It  is  not,  as  Justice  Holmes  states,  the  exertion 
of  power  not  justified  by  the  natural  development  of 
juristic  principles.  Courts  proceeding  according  to  the 
course  of  the  common  law  have  always  been  supposed  to  be 
concerned  with  the  ascertainment  of  truth  and  prevention 
of  fraud.  Different  ages,  different  species  of  litigation 
and  ingenious  devices  for  circumventing  others,  demand 
the  ascertainment  of  fitting  and  corresponding  methods  of 
arriving  at  truth,  and  no  litigant  who  appeals  to  a  tribunal 
for  the  redress  of  grievances  can  conscientiously  assert  his 
right  to  withhold  or  conceal  any  fact  which  will  enlighten 
the  arbitrator  of  the  differences. 

That  the  Courts  of  England  have  not  exerted  this  power 
in  common  law  cases  is  not  conclusive  that  this  power  does 
not  exist.  This  argument  is  not  strongly  persuasive  in  a 
country  that  has  been  striving  to  import  into  common 
law  Courts  the  principles  and  powers  of  a  Court  of  equity. 
Broad-minded  jurists  have  never  been  able  to  appreciate 
the  reason  why  a  Chancellor  might  exert  certain  powers 
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for  the  purpose  of  ascertaining  the  truth  while  a  common 
law  Judge  must  sit  with  his  arms  tied  and  eyes  blinded. 
From  time  immemorial  ecclesiastical  courts  and  courts 
of  equity  have  assumed  the  power  to  compel  an  examina- 
tion of  paiiiies  suing  for  a  divorce  upon  the  ground  of  im- 
pptency.  And  in  England,  even  in  common  law  Courts, 
Judges  have  from  the  beginning  asserted  the  authority  to 
compel  a  widow  to  submit  to  an  examination  for  the  pur- 
pose of  preventing  imposition  by  her  upon  the  rightful 
heir  of  her  husband.  Again,  common  law  Judges  have 
always  felt  constrained  to  require  female  prisoners  to  sub- 
mit to  an  examination,  to  the  end  that  the  Courts  be  not 
imp6sed  upon  by  false  representations  as  to  their  condi- 
tion. Nobody  ever  controverted  these  rights  or  powers. 
It  has  been  universally  conceded  that  this  power  is  neces- 
sary to  prevent  fraud.  There  is  nothing  in  American 
constitutional  limitations  which  denies  the  existence  of 
this  power  and  this  principle.  Nor  are  we  convinced  that 
there  is  any  sound  constitutional  or  common  law  reason 
for  curbing  the  natural  enlargement  of  this  power  to 
dimensions  commensurate  with  the  present  age. 

The  right  of  privacy  can  certainly  be  waived.  There 
is  not  any  material  or  juristic  difference  between  the  ex- 
posing of  a  part  of  the  body  to  the  gaze  of  those  habituated 
to  this  practice,  and  the  verbal  exhibition  of  it  to  a  Court 
and  a  jury.  We  are  unable  to  see  why  a  man  may  be  per- 
mitted to  conceal  a  part  of  his  body  and  discourse  to  a  jury 
about  it  when  the  removal  of  his  clothing  and  exhibiting 
of  his  person  would  simply  make  more  vivid  the  repre- 
sentation of  his  injuries. 

We  are  extending  this  opinion  by  elaborating  views 
which  could  be  treated  as  more  aptly  expressed  or  im- 
pliedly assumed  by  abler  courts.  But  we  always  prefer 
to  assign  some  reasons  of  our  own  for  our  decisions  upon 
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comparatively  new  questions  rather  than  sheepishly  follow 
the  utterances  of  others.  It  is  always  well,  however,  after 
arriving  at  a  conclusion,  to  ascertain  whether  or  not  the 
views  of  eminent  authorities  are  in  harmony  therewith. 
We  find  the  following,  among  a  vast  number  of  utterances 
of  jurists  of  high  ability,  in  accord:  Manufacturing  Co. 
V.  Schoeninger,  15  L.  R.  A.  If.  S.,  63,  notes;  notes  to 
Larson  v.  Salt  Lake  City,  23  L.  R.  A.  N .  S.,  462 ;  South 
Bend  v.  Turner,  54  L.  R.  A.,  398 ;  Railroad  v.  Childress, 
3  L.  R.  A.,  808;  Railroad  v.  Hill,  9  L.  R.  A.  (Ala.); 
Railroad  v.  Palmore,  64  L.  R.  A.,  90;  Railroad  v.  Fin- 
layson,  49  Am.  R.,  724;  Johnson  v.  Railroad,  150  Cal., 
535 ;  Graves  v.  Battle  Creek,  19  L.  R.  A.,  641 ;  Waneh  v. 
City  of  Winona,  46  L.  R.  A.,  448.  To  this  must  be  added 
the  endorsement  of  Judge  Thompson  and  Mr.  Watson. 

But  singularly  enough,  we  have  discovered  that  the  Su- 
preme Court  of  Tennessee,  speaking  through  two  of  its 
former  able  Judges,  virtually  recognized  this  power  and 
gave  it  sanction.  We  refer  to  the  cases  of  Lipes  &  Gam- 
hie  V.  State,  15  Lea,  124,  and  Railroad  v.  Ayres,  16  Lea, 
724.  In  the  first  case  named,  Judge  Freeman  boldly  asr 
serted  that  a  trial  Judge  should  compel  a  defendant,  even 
in  a  criminal  case,  to  submit  to  a  physical  examination  to 
prevent  a  perpetration  of  a  fraud  upon  the  Court.  In  the 
latter  decision  Judge  Cooper  gave  utterance  to  his  con- 
viction that  a  physical  examination  was  one  of  the  means 
at  hand  of  ascertaining  the  truth  respecting  the  bodily 
conditicm  of  a  litigant  rule. 

The  best  evidence  is  one  of  the  most  salutary  regula- 
tions that  was  ever  devised  by  the  Courts,  and  its  spirit 
requires  the  exhibition  of  the  injured  body  of  anyone  who 
claims  to  be  suffering  from  physical  hurt.  It  is  not  log- 
ical or  consistent  to  require  a  Court  to  speculate  as  to 


STATE  OF  TENNESSEE.  17 


Williams  v.  Iron  Works. 


actual  conditions  when  the  least  bit  of  frankness  upon  the 
part  of  a  litigant  would  bring  absolute  certitude. 

But  it  is  earnestly  contended  by  learned  counsel  that 
no  Court  can  penalize  a  plaintiff  by  dismissing  his  suit  in 
case  he  refused  to  submit  to  an  examination. 

If  it  be  granted  that  the  power  to  compel  submission 
exists,  the  logical  development  of  this  authority  demands 
that  it  be  made  effectual  by  repelling  the  litigant.  This 
method  of  exerting  the  authority  can  be  justified  by  the 
application  of  a  few  immutable  principles  which  are  this 
day  as  pertinent  in  Courts  of  law  as  well  as  of  those  of 
equity.  Every  litigant  should  appear  before  the  Court 
with  clean  hands  and  a  willingness  to  disclose  everything 
which  in  equity  and  good  conscience  should  be  opened  to 
his  adversary.  Again,  fraud  vitiates  everything,  and  it  is 
not  a  far  stretch  to  say  that  a  litigant  who  wilfidly  refuses 
to  confirm  his  doubted  word  as  to  the  extent  of  his  in- 
juries is  guilty  of  fraud.  Moreover,  fraud  cannot  be 
made  the  basis  of  any  right,  nor  can  a  Court  of  justice  be 
called  upon  to  adjudicate  favorably  a  claim  founded  upon 
or  tainted  with  fraud.  Again,  all  Courts  assume  the 
power  to  withhold  their  aid  from  parties  who  are  sham- 
ming or  relying  upon  false  pleas.  These  maxims,  always 
luminaries  in  cases  of  doubt,  furnish  sufficient  justifica- 
tion for  a  dismissal  of  an  action  when  the  plaintiff*  refuses 
without  sufficient  cause  to  obev  an  order  of  the  Court  to 
submit  to  an  examination. 

But  it  must  not  be  overlooked  that  this  is  the  recogni- 
tion of  a  far-reaching  power.  lN"or  must  it  be  denied  that 
it  is  going  to  result  in  some  timorous  and  modest  ones  suf- 
fering injuries  without  redress.  But  upon  the  whole,  we 
are  convinced  that  it  will  result  in  the  more  efficient  ad- 
ministration of  justice  and  in  the  reduction  of  the  number 

of  false,  fraudulent  and  unfounded  claims  for  indemnity. 
2 
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And  yet  the  Courts  must  be  exceedingly  careful  that  it 
be  not  made  the  instrument  of  vexation  and  harassment^ 
and  that  it  be  not  resorted  to  as  the  means  of  extorting 
facts  of  no  relevancy  to  the  matter  under  investigation. 
Nor  must  this  authority  be  exerted  except  where  the  cir- 
cumstances almost  imperatively  demand  it  as  a  means  of 
ascertaining  the  truth,  and  then  only  when  the  examina- 
tion can  be  conducted  without  serious  pain  or  peril  to  the 
injured  one. 

We  annoimoed  in  the  Koonce  case  that  the  action  of  a 
Circuit  Judge  in  ordering  an  examination  was  subject  to 
review,  notwithstanding  the  recognition  that  the  exertion 
of  this  power  was  in  his  discretion.  We  reaffirm  this 
proposition,  with  the  amplyfying  statement  that  the  cir^ 
cumstances  surrounding  every  order  of  this  nature  will  be 
carefully  scrutinized  in  the  appellate  Court,  to  the  end 
that  this  vast  power  be  not  abused  nor  extended  beyond 
the  demands  of  justice. 

We  cannot  within  the  limits  of  one  opinion  prescribe 
all  the  conditions  and  directions  which  must  be  observed, 
nor  when  or  under  what  circumstances  this  order  may 
or  may  not  be  made  bv  the  trial  Court.  We  shall  be 
forced  to  deal  with  these  matters  from  time  to  time  as 
cases  arise,  contenting  ourselves  with  the  general  statement 
that  trial  Judges  must  exert  this  authority  with  exceeding 
great  care  and  circumspection. 

It  must  not  be  assumed  that  this  power  may  be  brought 
into  requisition  in  any  and  every  personal  injury  case 
whenever  a  defendant  wishes  it.  Xor  can  a  defendant 
dictate  the  times  and  methods  of  an  examination  com- 
manded. Nor  must  it  be  overlooked  that  plaintiffs  can- 
not 1)0  required  to  yield  their  right  of  privacy  and  per- 
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sonal  security  except  for  juridical  purposes,  and  then  only 
under  the  supervision  and  control  and  protecting  care  of  a 
judicial  functionary. 

In  the  second  contention  made  by  learned  counsel  for 
plaintiff  it  is  said  that  the  Court  did  not  properly  exercise 
his  discretion  or  exert  his  power  if  it  be  granted  that 
Courts  can  compel  submission  to  physical  examination. 
To  this  contention  we  readily  yield  our  assent.  We  un- 
equivocally assert  that  the  trial  Court  did  not  in  this  in- 
stance make  such  orders  and  give  such  directions  as  he 
should  have  prescribed,  and  that  plaintiff  is  not  to  be 
penalized  by  dismissal  of  his  suit  because  of  his  refusal 
to  put  himself  within  the  power  of  the  physician  named 
by  the  Court.  We  shall  briefly  set  down  those  points 
wherein  the  Court  erred  in  entering  the  order  in  this  case. 

Our  first  observation  is  that  plaintiff  is  constrained  to 
leave  the  environs  of  the  Court  and  go  to  a  private  office 
in  a  distant  part  of  the  city,  without  the  protecting  pres- 
ence of  any  judicial  officer  or  agent.  An  indispensable 
incident  to  an  order  of  this  kind  is  the  prescription  of 
such  times  and  places  as  that  the  party  can  be  protected 
by  an  immediate  appeal  to  the  Court.  We  decline  to 
sanction  an  order  that  the  litigant  go  to  a  distant  part  of 
a  citv  or  countv  and  there  subject  himself  to  an  examina- 
tion.  We  must  not  be  understood  as  laying  down  the 
proposition  that  the  examination  must  be  in  the  courtroom 
or  even  in  the  courthouse ;  but  we  distinctly  affirm  that  the 
Court  cannot  arbitrarily  compel  the  appearance  of  the 
plaintiff"  at  a  place  far  removed  from  the  precincts  of  the 
Court.  If  this  might  be  done  in  a  case  where  the  point 
is  a  mile  distant,  it  might  be  exerted  to  compel  a  plaintiff 
to  go  several  miles.  All  the  authorities  which  sanction 
this  power  explicitly  state  that  it  must  be  hedged  about 
with  such  restrictions  as  to  make  it  a  judicial  act,  and 
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that  the  examination  must  be  conducted  under  the  virtual 
supervision  of  the  judicial  eye. 

Again,  the  order  in  this  case  is  subject  to  criticism,  in 
that  it  substitutes  the  judgment  and  discretion  of  Dr. 
EUett  with  respect  to  the  extent,  method,  and  purpose  of 
examination  for  that  of  the  Judge.  It  is  not  sufficient  to 
say  that  the  use  of  the  terms,  "reasonable  physical  examina- 
tion," is  sufficient  limitation  upon  the  powers  of  the  ex- 
pert. It  is  not.  This  referee  is  as  it  were  the  arbiter 
of  the  reasonableness  of  the  examination.  The  Court 
should  have  prescribed  what  should  be  done  by  the  expert, 
coupled  with  the  condition  that  the  life  of  plaintiff  be  not 
endangered  and  that  he  be  not  subject  to  serious  physical 
or  mental  pain,  and  that  the  examination  be  confined 
solely  to  the  examination  of  his  eyes  or  such  sympathetic 
organs  as  are  recognized  as  affecting  the  powers  of  vision. 

We  also  note  that  the  expert  is  impliedly  invested  with 
authority  to  exclude  everyone  from  his  office  during  the 
examination.  Whether  he  Avould  exert  this  power  is  not 
a  question  at  issue.  The  juristic  objection  is  that  plain- 
tiff is  not  safeguarded  therefrom. 

Again,  there  is  no  provision  that  be  attended  by  his 
counsel  or  by  his  family  physician  or  by  an  expert  em- 
ployed by  him,  if  it  be  conceded  that  Dr.  EUett  would  dare 
not  exclude  anyone.  As  this  power  is  to  be  exerted  upon 
rare  occasions  and  under  extraordinary  circumstances,  we 
prescribe  as  one  of  the  conditions  the  right  of  the  plaintiff 
to  have  his  counsel  and  his  physician  present  during  the 
examination.  We  are  inclined  to  the  view  that  this 
power  to  compel  physical  examination  in  secret  and  with- 
out the  presence  of  counsel  would  be  so  inconsistent  with 
the  inalienable  rights  of  the  individual  and  so  abhorrent 
to  the  universal  sense  of  protective  instinct  as  that  it  would 
have  to  be  denied.      Hence,  our  reason  for  laying  down 
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the  proposition  that  plaintiff  must  be  given  the  right  to 
take  with  him  to  the  examining  room  his  own  counsel  and 
his  own  physician.  He  must  not  be  subjected  to  secret 
examinations  of  experts  who  might  be  influenced  to  deny 
him  justice.  Railroad  v.  Hill,  9  L.  K.  A.,  808 ;  McGov- 
em  V.  Hope,  63  N.  J.  L,,  76;  Railroad  v.  Firdayson, 
supra;  Lane  v.  Railroad,  46  L.  R.  A.,  163;  Johnson  v. 
Railroad,  150  Cal.,  535. 

We  do  not  feel  called  upon  to  determine  in  this  case 
whether  defendants  should  have  made  an  affidavit  setting 
forth  the  necessity  of  a  physical  examination.  But  as 
the  occasion  is  appropriate,  we  do  assert,  after  an  exami- 
nation of  numerous  authorities,  and  doing  some  inde- 
pendent thinking,  that  a  defendant  desiring  to  call  forth 
this  power  should  file  an  afiidavit  setting  forth  the  cir- 
cumstances and  averring  the  necessity  of  such  examination 
as  the  means  of  ascertaining  the  truth,  and  stating  fur- 
ther that  this  is  the  only  efficient  means  of  bringing  the 
true  conditions  to  light.  There  should  also  be  shown  a 
request  made  of  the  plaintiff  before  the  application  to 
submit  to  an  examination  and  refusal  by  him  so  to  do. 
Railroad  v.  Childress,  supra. 

The  judgment  of  the  lower  Court  dismissing  plaintiff's 
action  is  reversed  ajid  vacated,  and  the  cause  is  remanded 
with  direction  that  it  be  reinstated  and  proceeded  with  in 
orderly  course.  Whether  defendants  may  renew  suc- 
cessfully their  application  for  an  order  to  compel  physical 
examination  is  a  question  which  we  are  not  called  upon 
to  determine.     Defendants  will  pay  the  costs  of  this  Court. 

With  respect  to  the  time  of  ordering  an  examination, 
we  remark  that  it  is  appropriate  that  this  be  commanded 
anterior  to  the  day  of  trial,  but  that  it  should  not  pre- 
cede the  trial  by  a  very  great  length  of  time,  for  the 
reason  that  conditions  might  be  quite  different. 
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C,  'N.  O.  &  T.  P.  Kailroad  Company  v.  Linda  Abbott- 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Knoxville.      September  Term,  1914.) 

1.  Evidence.    Positive  and  negative. 

Evidi^Dce  with  respect  to  the  blowing  or  not  blowing  of  an  engine 
whistle  or  ringing  of  bell,  though  in  form  negative,  is  not 
necessarily  so  in  substance.  While  negative  in  form,  it  may 
be  positive  in  its  nature,  as  where  a  witness  positively  asserts 
that  an  alleged  occurrence  did  not  take  place. 

2.  Same.    Weight  of  evidence.    Destruction  of  negative  by  positive 

evidence. 

The  rule  that  positive  evidence  neutralizes  and  destroys  negative 
evidence  is  not  of  universal  application.  The  comparative 
weight  and  value  of  the  two  kinds  must  generally  be  submitted 
to  the  jury  without  instructions  that  the  one  species  is  entitled 
to  greater  weight  than  the  other,  unless  the  evidence  called 
negative  is  purely  of  that  nature,  that  is,  the  result  of  inatten- 
tion. 

3.  Railroads.    Statutory  precautions.    Ringing  hell. 

It  is  not  error  for  the  Court  instructing  the  Jury  in  a  statutory 
precaution  case  to  leave  it  to  the  Jury  to  determine  whether 
the  sounding  of  the  bell  was  or  would  have  been  one  of  the 
means  of  preventing  an  accident. 

4.  New  Trial.    Newly  discovered  evidence. 

The  trial  Judge  was  not  in  error  In  refusing  to  grant  a  new  trial 
because  of  alleged  newly  discovered  evidence  if  the  affidavit 
in  support  failed  to  disclose  diligence  and  failed  to  aver  that 
the  evidence  was  material  and  would  probably  have  changed 
the  result  Nor  should  new  trials  be  granted  upon  this  ground 
if  purported  evidence  is  set  out  in  the  affidavit  of  the  party's 
attorney  alone,  unaccompanied  by  affidavits  of  the  proposed 
witnesses. 
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5.  Same. 

An  aflidavit  which  discloses  the  fact  that  the  attorneys  b^ame 

aware  during  the  trial  of  what  an  accessible  witness  knew  and 

fails  to  show  any  reason  for  not  having  produced  the  witness 

during  the  trial  discloses  a  state  of  facta  disentitling  the  party 

to  a  new  trial. 


Fbom  Scott  County. 


Appeal  in  error  from  the  Circuit  Court  of  Scott  County. 
Zen  Hicks,  Judge. 

H.  H.  Cakb  for  Plaintiff  in  Error. 

York  &  Pembebton  for  Defendant  in  Error. 

PEEsiDiNa  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

This  is  a  suit  by  Melinda  Abbott  to  recover  damages 
from  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Kail- 
way  Company  for  personal  injuries  received  by  her,  re- 
sulting from  the  alleged  negligence  of  the  railway  com- 
pany in  running  one  of  its  trains  against  her. 

The  declaration  filed  in  the  case  contains  three  counts. 
Without  going  into  details,  their  substance  is,  that  on 
January  31^  the  railway  company  in  Scott  County  unlaw- 
fully, carelessly,  recklessly,  and  negligently  ran  its  en- 
gines and  cars  upon  and  over  defendant  in  error  near 
Bear  Creek  Junction  between  Oneida  and  Winfield  in 
Scott  County,  Tenn.,  and  near  a  whistle  post  on  its  line 
of  railway,  the  result  of  which  was  that  she  was  wounded, 
bruised,  mangled,  and  injured  in  her  hips,  legs,  arms, 
back,  side,  and  one  of  her  legs  was  broken  below  her  hip. 
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which  injuries  caused  her  great  pain,  mental  and  physi- 
cal, and  to  spend  much  money  for  medicine  and  medical 
attention,  and  which  permanently  crippled  her;  that  on 
the  day  before  stated,  and  at  and  near  a  place  where  peo- 
ple cross  the  line  of  railway,  it  unlawrfuUy,  etc.,  ran  its 
engine  and  cars  upon  and  against  her  without  having  the 
engineer,  fireman,  or  some  other  person  on  the  locomotive 
on  the  lookout  ahead,  or  without  sounding  the  alarm  whis- 
tle, or  putting  down  the  brakes,  or  without  employing  any 
means  whatever  to  stop  the  train  and  prevent  the  accident, 
whereby  she  was  wounded  and  bruised,  etc.,  as  before 
stated. 

The  other  count  of  the  declaration  allege<l  that  the  rail- 
way company  was  a  common  carrier  of  freights  and  pas- 
sengers for  hire,  and  that  on  the  day  stated  near  the  sta- 
tion of  the  Company  aforesaid  it  negligently,  recklessly, 
etc.,  ran  and  operated  its  train,  so  that  while  defendant 
in  error  was  attempting  to  cross  its  tracks  at  a  place  where 
it  was  customary  for  people  on  foot  to  cross  its  tracks, 
and  at  which  place  the  company  prepared  a  crossing  for 
people  to  cross  its  tracks,  and  which  place  was  so  recognized 
by  it  and  the  public  for  a  long  time  prior  to  the  injuries  in- 
flicted upon  her,  it  negligently,  etc.,  and  at  a  reckless  and 
exceedingly  high  rate  of  speed,  ran  its  engine,  cars,  etc., 
against  plaintiff,  whereby  she  was  wounded,  crippled,  etc., 
as  aforesaid,  and  that  she  was  without  fault,  and  had  no 
warning  of  the  approach  of  the  train,  and  that  had  it  not 
been  for  the  negligence  and  carelessness  of  the  railway  com- 
pany as  aforesaid,  her  injuries  would  not  have  been  re- 
ceived, and  that  its  negligence  was  the  proximate  cause  of 
her  injuries. 

She  puts  her  damages  at  three  thousand  dollars. 

The  railway  company  interposed  the  plea  of  "not 
guilty." 
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The  case  was  heard  before  the  Court  and  jury  below  in 
the  latter  part  of  February,  1914,  and  resulted  in  a  ver- 
dict in  favor  of  defendant  in  error  against  the  railway 
company  for  $1,850.00.  The  motion  of  the  Company  for 
a  new  trial  was  overruled  and  it  appealed  in  error  to  this 
Court,  the  Court  below  having  entered  judgment  against 
it  upon  the  verdict  of  the  jury.  It  assigns  the  following 
errors,  in  substance: 

1.  No  evidence  to  support  the  verdict  of  the  jury. 

2.  Insufficient  evidence  to  support  the  verdict  of  the 
jury. 

3.  The  great  weight  of  the  evidence  is  against  the  ver- 
dict of  the  jury. 

4.  The  Court  erred  in  overruling  its  motion  for  a  di- 
rect verdict  made  by  it  at  the  close  of  all  the  evidence. 

5.  The  Court  was  in  error  in  refusing  to  charge,  w-ith- 
out  modification,  the  following  request  presented  by  it. 
'*I  ask  your  Honor  to  say  to  the  jury  that  the  ringing  of 
the  bell  under  the  circumstances  showTi  in  this  case  upon 
all  the  proof  is  not  a  part  of  the  statutory  duties  required 
of  a  railway  company,  and  the  jury  should  not  look  to  this 
fact  to  determine  whether  the  statute  had  been  violated. 
Such  matters  could  only  be  looked  to  under  the  rules  of 
the  common  law." 

6.  The  Court,  erred  in  stating  the  following  to  the  jury 
in  response  to  the  request  above  set  out :  "With  reference 
to  that,  I  instruct  you,  gentlemen  of  the  jury,  that  the 
statute  in  express  terms  does  not  specifically  require  the 
railroad  company  to  ring  the  bell  after  an  obstruction  ap- 
pears on  the  track,  but  the  statute  does  require  the  com- 
pany in  general  terms  to  sound  the  alarm  whistle,  put 
down  the  brakes,  and  use  every  means  to  stop  the  train 
and  prevent  the  accident,  and  so  I  instruct  you  that  a 
case  might  arise  where  the  ringing  of  the  bell  would  be 
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one  of  the  means  whereby  an  injury  might  be  avoided; 
but  now  the  facts  are  with  reference  to  this  particular  mat- 
ter, that  is  for  the  jury  to  determine." 

7.  The  verdict  of  the  jury  is  so  excessive  as  to  evince 
prejudice,  passion  and  caprice  on  their  part. 

8.  Since  the  trial  of  the  ease  it  has  discovered  new  very 
material  evidence  as  shown  by  the  affidavit  of  Horace  M. 
Carr  filed  in  the  case  on  this  date,  which  evidence  will 
have  a  material  effect  and  bearing  on  the  result  of  the 
case. 

We  need  not  waste  any  time  over  the  second  and  third 
assignments  of  error.  The  first  and  fourth  assignments 
raise,  in  the  practical  disposition  of  the  case,  the  same 
question,  and  in  its  proper  settlement  an  examination  of 
all  the  evidence  in  the  record  is  demanded.  The  deposi- 
tion of  Mrs.  Abbott  was  taken.  She  is  the  widow  of  Tom 
Abbott,  who  died  about  two  years  before  her  deposition  was 
given.  She  was  forty-five  years  old  in  August,  1913.  She 
had  eight  living  children,  the  youngest  three  and  a  half 
years  old.  She  had  four  under  twelve  years  of  age.  She 
lived  south  of  Bear  Junction  and  west  of  the  railroad  of 
plaintiff  in  error  in  Scott  County. 

On  the  morning  of  January  31,  1913,  she  was  at  the 
home  of  Link  Strunk,  who  lived  between  Winfield  and 
Oneida,  north  of  Bear  Creek  Junction  in  Scott  County, 
close  to,  but  on  the  west  side  of,  the  tracks  of  the  plaintiff 
in  error. 

On  the  morning  of  January  31,  1913,  about  half  after 
ten  o'clock,  she  left  the  house  of  Link  Strunk  to  go  to  the 
house  of  Melt  Strunk  on  the  east  side  of  the  railroad. 

She  testified  as  follows :  "In  going  from  Link  Strunk's 
to  Melt  Strunk's  I  traveled  the  railroad  between  the 
tracks.  It  was  the  way  for  me  to  go — it  was  a  nearer 
way  up  there.     I  was  struck  by  the  train  on  the  east  side 
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of  the  railroad  just  north  of  Melt  Stnink'a  house.  It  was 
a  short  distance  from  the  south  end  of  the  cut  close  to  a 
little  drain  just  north  of  it  It  was  close  to  a  culvert  where 
the  train  goes  under  it.  I  was  traveling  on  the  east  main 
track  at  the  time  I  was  struck.  The  train  that  struck 
me  was  going  north  and  I  was  going  south,  I  cannot  say 
exactly  how  far  I  had  traveled  on  this  track/ but  some  few 
steps — I  can't  tell  exactly  how  many  steps.  I  had  been 
walking  between  the  tracks  and  moved  on  across  on  the 
east  track  on  the  end  on  the  crossties.  I  had  traveled 
on  this  eastern  track  some  few  steps,  I  don't  know  how 
many.  I  can't  tell  how  long  I  had  been  walking  on  the 
end  of  the  ties  on  the  east  main  line,  exactly,  but  some 
five  or  ten  minutes,  maybe. 
This  question  was  asked  her : 

"Q.  Please  say  whether  or  not  you  were  upon  the  rail- 
road of  the  defendant  at  and  for  some  time  before  you 
were  hurt  ? 

"A.  If  I  had  not  been  on  the  railroad  I  would  not  have 
got  hurt.  I  was  on  it,  you  know.  I  had  been  on  it  some 
time — ^maybe,  ten  or  fifteen  minutes." 

She  further  testified :  "I  could  have  been  seen  by  the 
engineer  a  right  smart  piece,  about  the  end,  of  the  cut  or 
further.  It  was  the  engine  of  that  train  that  hurt  me. 
The  train  was  going  north  and  I  was  going  south,  we  were 
both  on  the  same  track." 

These  questions  were  asked  her  and  she  answered  as 
follows : 

"Q.  Please  say  whether  or  not  the  whistle  on  the  train 
that  struck  you  was  sounded  before  and  shortly  before  it 
hit  you,  or  at  any  time  ? 

"A.  It  wasn't  blowed  at  all.  If  it  did,  I  didn't  hear  it. 
It  never  blowed. 
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^^Q.  Please  say  whether  or  not  the  whistle  on  the  train 
that  struck  you  was  sounded  or  blown  before  the  train  hit 
you? 

''A.  It  wasn't  blowed ;  it  wasn't  sounded. 

"Q.  Please  say  whether  or  not  the  bell  on  the  train  that 
struck  you  was  rung  before  the  train  hit  you  ? 

"A.  It  was  not." 

She  testified  that  the  train  stopped  after  it  hit  her ;  that 
her  right  shoulder  was  hurt;  that  her  right  leg  above  the 
knee  w^as  broken;  that  she  was  injured  on  her  hips  and 
bruised ;  that  she  had  suffered  a  lot  in  her  head ;  that  the 
bones  of  her  leg  above  tlie  knee  had  not  united  or  grown 
together;  that  she  did  not  sleep  sound;  that  she  had  been 
treated  by  Dr.  Sevier  and  Dr.  West ;  that  she  had  done  all 
she  could  to  get  well ;  that  the  bones  in  her  leg  are  apart ; 
that  sometimes  they  passed  each  other  or  slipped  by  each 
other;  that  she  washed  for  a  living  before  she  w^as  hurt; 
that  the  Monday  before  she  was  hurt  she  made  fifty 
cents,  on  Tuesday,  seventy-five  cents,  and  Wednesday  and 
Thursday  seventy-five  cents  each;  that  she  was  wholly 
disabled  as  the  result  of  her  injuries  to  do  any  labor;  she 
has  to  have  some  one  with  her  all  the  time  to  assist  her; 
that  she  has  to  spend  her  time  in  bed;  that  she  has  never 
walked  a  step  since  her  injuries;  that  she  had  known  this 
railroad  for  twenty-five  years;  that  she  and  other  people 
traveled  upon  it  by  foot;  that  it  was  her  nearest  way  to 
go  to  the  postoffice;  that  she  had  seen  the  section  hands 
and  other  employes  of  the  railroad  w^hen  she  walked  on 
the  railroad ;  that  they  never  prevented  her  going  upon 
it  and  never  objected. 

She  further  testified  that  the  men  on  the  train  never 
gave  her  any  warning  that  the  train  was  approaching ;  that 
she  had  good  use  of    her  legs  and  limbs  before;  that  her 
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hearing  and  eye  sight  were  good  before  her  injuries;  that 
she  had  never  married  since  her  husband's  death. 

With  respect  to  the  injuries  of  Mrs.  Abbott  she  is  prac- 
tically confirmed  and  corroborated  by  Dr.  Sevier  who  wait- 
ed on  her,  and  by  the  other  evidence  introduced  on  the 
trial  of  the  cause. 

The  main  battle  in  this  case  is  as  to  whether  or  not  the 
men  in  charge  of  the  north  bound  train  that  struck  Mrs. 
Abbott  could  have  seen  her  in  time  before  she  was  struck 
to  sound  the  alarm  whistle,  put  on  the  brakes,  and  comply 
with  the  statutory  precautions,  or  any  of  them,  to  prevent 
the  accident.  We  have  above  copied  what  Mrs.  Abbott 
said  directly  bearing  upon  this  question. 

It  appears  from  all  the  evidence  that  this  north  bound 
train  was  going  down  grade  at  the  time  it  struck  Mrs. 
Abbott.  A  south  bound  train  was  passing  on  the  other 
track  about  that  time  and  met  the  north  bound  train  near 
the  place  of  the  accident,  and  it  was  going  upgrade. 

It  appears  that  this  northbound  train  was  using  one  of 
the  very  largest  engines  used  by  the  company,  known  as 
the  900  class.  He  testified  that  he  stood  at  the  place  where 
Mrs.  Abbott  was  injured  and  looked  south,  and  he  thought 
if  two  trains  w^ere  passing  a  person  could  see  something 
like  eight  or  nine  rails  from  the  fireman's  side  of  the  en- 
gine, and  that  a  rail  is  thirty-three  feet  in  length. 

Harrison  Strunk  was  examined  in  the  case;  is  nine- 
teen years  of  age.  He  saw  her  about  fifteen  minutes,  or 
a  half  an  hour  after  she  was  hurt  by  the  train.  He  was 
with  Cleat  Strunk,  Arthur  Strunk,  and  Filmore  Strunk. 
He  testified  that  a  freight  train  came  down  there  and 
stopped  right  on  the  crossing  on  the  east  track  going  north. 
He  was  asked  whether  or  not,  just  before  that  train  stop- 
ped, and  for  some  little  time  before  that,  the  alarm  whistle 
on  the  engine  had  been  blown  or  tlie  bell  rung,  and  he  an- 
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swered  that  he  did  not  know  about  that,  that  he  did  not 
hear  it. 

The  engineer  was  asked  what  he  did  and  what  space  of 
time  it  took  to  apply  the  brakes  in  emergency  and  sound 
this  alarm  w^histle,  and  his  answer  was  that  the  instant 
the  fireman  called  his  attention,  he  applied  the  brakes 
with  one  hand  and  sounded  the  whistle  with  the  other; 
that  he  did  this  as  quick  as  he  possibly  could ;  that  he  was 
sitting  with  his  left  hand  on  the  brake  valve  at  the  time; 
that  is,  with  his  left  hand  on  the  brake  valve,  and  that  he 
sounded  the  alarm  whistle  with  his  right  hand;  that  the 
application  of  the  brakes  in  emergency  has  a  tendency  to 
stop  the  train  quicker  than  any  other  way ;  that  the  brakes 
in  emergency  is  the  full  braking  capacity  of  the  train ;  that 
brakes  applied  in  emergency  applied  to  the  engine  as  well 
as  the  cars  on  the  train. 

He  testified  that  there  was  a  train  passing  on  the  south 
bound  track  at  the  point  where  the  accident  occurred,  and 
that  his  recollection  was  that  about  two  thirds  of  this  south 
bound  train  had  passed  when  he  saw  the  lady  on  the  track, 
or  on  the  end  of  the  ties. 

He  testified  that  the  south  bound  train  blew  the  signal 
at  him  to  give  notice  that  a  train  was  following  it;  that 
he  did  not  see  the  signal  on  the  south  bound  train,  but  that 
it  sounded  the  signal  and  that  he  acknowledged  it;  that 
these  signals  were  sounded  about  a  train  length  from 
where  the  accident  occurred. 

He  testified  that  when  he  first  saw  the  lady  she  w^as 
walking  south  looking  down  apparently  towards  the  cross- 
ties,  walking,  meeting  his  engine;  that  she  either  had  a 
bonnet  or  a  fascinator  on  her  head;  that  he  applied  the 
brakes  at  the  moment  the  fireman  called  his  attention  and 
reached  for  the  whistle  with  his  other  hand  as  quick  as 
he  could,  that  he  stuck  his  body  out  of  the  window  to  see 
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if  he  could  see ;  that  the  brakes  were  applied  befbre  he 
could  see  her,  and  that  the  whistle  sounded  about  the  time 
he  saw  her. 

George  McKinney  was  examined  by  the  railroad  com- 
pany. He  was  fireman  on  the  train  that  struck  Mrs.  Ab- 
bott. He  had  beeen  working  for  the  company  in  the  ca- 
pacity of  fireman  for  three  years. 

He  testified  that  he  was  on  the  left  hand  side  of  the 
engine  at  the  time  of  the  accident  in  the  regular  fireman's 
place  and  was  looking  out  ahead. 

He  testified  that  at  the  time  the  engine  struck  Mrs.  Ab- 
bott there  was  a  train  passing  on  the  south  line  of  the  road. 

He  testified  that  he  saw  her  before  she  was  struck ;  that 
he  saw  her  as  soon  as  anyone  could  have  seen  her  from 
his  side  of  the  engine,  and  he  judged  that  he  was  six  or 
seven  rail  lengths  from  her  when  he  first  saw  her,  and  he 
hollered  to  the  engineer  and  told  him  to  apply  the  brakes; 
that  he  said,  *^Swipe  the  gauge,"  and  that  "Swipe  the 
gauge"  in  railroad  language  meant  to  apply  the  brakes  in 
emergency  and  put  on  all  the  braking  power  possible. 

IJe  testified  in  eflfect  that  the  engineer,  as  soon  as  he 
could,  applied  the  brakes  in  emergency  and  sounded  the 
alarm  whistle. 

Now,  this  is  the  testimony  with  reference  to  the  ques- 
tion as  to  whether  or  not  the  alarm  whistle  was  sounded, 
and  the  brakes  applied  as  soon  as  Mrs.  Abbott  was  seen 
on  the  track,  or  as  soon  as  she  ought  to  have  been  seen. 

The  great  contention  of  able  counsel  of  the  railroad  com- 
pany is,  that  the  evidence  of  Mrs.  Abbott  and  her  wit- 
nesses, that  no  alarm  whistle  was  sounded  and  no  bell  rung 
on  the  engine  before  it  hit  her,  is,  when  analyzed,  purely 
negative  in  its  character,  and,  hence,  in  legal  contempla- 
tion, amounts  to  no  evidence  at  all  as  against  the  positive 
evidence  of  the  engineer  and  fireman  on  tha  engine,  that 
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the  alarm  whistle  was  sounded  and  the  bell  rung  as  soon 
as  she  was  seen  on  the  track  or  within  striking  distance  of 
it,  and  as  soon  as  she  could  have  been  seen  by  a  vigilant 
lookout  on  the  engine. 

We  recognize  the  rule,  and  concede  its  soundness,  that 
positive  evidence,  given  by  a  credible  witness  or  witnesses, 
is  not  affected  by  parol  negative  evidence.  In  other  words, 
where  a  witness  swears  positively  that  a  certain  thing  was 
done,  or  an  act  occurred,  and  a  raft  of  others  in  the  vicinity 
swear  that  if  the  thing  was  done,  or  the  act  occurred,  they 
did  not  notice,  or  see,  or  hear  it,  the  evidence  of  the  latter 
in  the  determination  of  rights  ought  not  to  have  legal 
weight  sufficient  to  overturn  the  fact  or  facts  positively 
testified  to  by  the  former,  unless  at  the  time  the  attention 
of  the  former  was  called  to  the  matter.  Railroad  v.  Ray 
(16  Gates),  124  Tenn.,  16-32. 

The  real  basis  for  the  differences  in  the  two  classes  of 
evidence  is,  that  a  party  testifying  to  a  negative  may  have 
forgotten  a  thing  that  did  happen,  or  may  have  been  pay- 
ing no  attention  at  the  time  the  thing  happened;  but  it 
cannot  in  reason  be  said  that  a  thing  is  remembered  that 
never  existed. 

But  in  order  to  hold  that  alleged  negative  testimony  is 
entitled  to  no  weight  at  all,  it  is  necessary  to  attribute  the 
negative  testimony  to  inattention,  defective  memory,  or  in- 
sufficient means  of  knowledge,  or  some  like  cause. 

Moreover,  it  is  to  be  remembered  that  evidence  may  be 
negative  in  form,  though  not  in  fact,  in  the  sense  of  the 
rule.  This  is  illustrated  by  the  case  of  CoughUn  v.  People, 
68  Am.  Dec,  541.  In  that  case  several  witnesses  swore 
that  the  defendant  struck  the  assaulted  party. 

Other  witnesses  swore  that  he  did  not,  and  the  Court 
held  that  the  latter  was  not  negative  testimony.  The  same 
principle  is  announced  in  Delk  v.  State,  3  Head,  79,  and 
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Williams  v.  Harriman,  3  Lea,  510.  In  the  3  Lea  ease 
just  cited,  the  headnote,  sustained  by  the  body  of  the  opin- 
ion, is,  "If  two  persons,  parties  to  a  transaction,  are  called 
to  testify  and  one  swears  positively  that  it  did  transpire, 
and  the  other  as  positive  that  it  did  not,  the  testimony  of 
each  is  positive,  and  the  question  is  then  one  of  credit,  and 
the  rule  of  law  as  to  positive  and  negative  testimony  does 
not  apply." 

In  other  words,  it  is  error  to  assume  that  positive  testi- 
mony can  only  be  to  the  afiirmative  of  a  fact  or  occurrence. 

Positive  testimony  may  as  well  deny  the  existence  of  a 
fact  or  an  occurrence,  as  to  assert  their  existence.  The 
question,  in  the  aspect  of  the  case  under  consideration,  is, 
"Was  the  alarm  whistle  of  the  engine  soimded  as  it  ap- 
proached Mrs.  Abbott  as  she  was  walking  on  the  end  of  the 
ties  toward  it  before  it  hit  her  ?" 

As  before  shown,  Mrs.  Abbott,  in  answer  to  a  question, 
swore  that  it  (meaning  the  whistle  on  the  engine)  "Wasn't 
blowed  at  all,"  that  she  did  not  hear  it,  "it  never  blowed." 

In  answer  to  another  question,  she  stated  without  any 
qualification  or  condition,  that  it  was  not  blown  and  not 
sounded. 

John  Phelps,  a  youlig  man  standing  on  the  side  of  the 
railroad  on  top  of  the  cut  some  one  hundred  yards  from 
the  point  of  the  collision  of  the  engine  with  Mrs.  x^bbott, 
swore  that  the  whistle  did  not  blow,  and  that  no  whistles 
were  blown  or  bells  rung  that  he  heard  of. 

Further,  in  his  cross-examination,  in  answer  to  a  direct 
question,  he  swore  unqualifiedly  that  the  whistle  on  this 
engine  was  not  blown. 

Young  Phelps  was  in  a  position  to  see,  and  was  paying 
attention  to  these  trains  as  he  expected  to  get  on  the  south- 
bound train. 
3 
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We  are  not  prepared  to  say,  after  a  careful  scrutiny  and 
analysis  of  the  testimony  of  Mrs.  Abbott  and  young  Phelps 
bearing  on  the  question  under  review,  that  it  is  negative 
testimony  in  the  sense  of  the  rule,  and,  hence,  entitled  to 
no  weight  before  the  jury  as  against  that  of  the  engineer 
and  fireman. 

Its  credit  and  weight  were  matters  for  the  jury  to  de- 
termine in  the  light  of  all  the  evidence  before  them.  And, 
assuredly,  it  was  not  within  the  province  of  the  trial  Judge, 
in  effect,  to  withdraw  it  from  the  jury  by  telling  them  that 
it  was  entitled  to  no  weight  as  against  the  positive  testi- 
mony of  the  engineer  and  fireman. 

The  learned  trial  Judge  submitted  to  the  jury,  in  plain 
and  unmistakable  language,  this  question ;  in  fact,  he  fully 
explained  the  law  to  the  jury  applicable  to  the  facts,  or 
which  any  evidence  tended  to  establish. 

There  is  no  complaint  of  his  general  charge  to  the  jury. 
The  only  complaint  is  as  to  his  response  to  a  request  pre- 
sented by  appellant,  which  is  copied  in  a  previous  part  of 
this  opinion.  In  this  response  he  told  the  jury,  as  re- 
quested, that  the  statute  in  terms  did  not  require  the  rail- 
road company  to  ring  the  bell  on  its  engine  when  an  ob- 
struction appeared  on  the  track,  but  that  a  case  might  arise 
where  the  ringing  of  the  bell  might  be  a  means  under  the 
general  terms  of  the  statute  to  avoid  an  accident. 

We  think  no  reversible  error  was  committed  bv  His 
Honor,  the  trial  Judge,  in  making  this  response  to  the  re- 
quest. It  is  rather  difficult  to  conclude  that  the  learned 
counsel  of  the  company  is  entirely  serious  in  his  sev(»nth 
assignment  of  error,  raising  the  question  that  the  verdict 
of  the  jury  is  so  excessive  as  to  indicate  passion,  prejudice, 
and  caprice  on  their  part.  There  was  contributory  negli- 
gence on  the  part  of  Mrs.  Abbott,  which  the  trial  Judge 
told  the  jury,  practically  in  so  many  words,  she  was  guilty 
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of,  and  that  they  must  lessen  the  damages  allowed  in  view 
of  it.  The  amount  of  the  verdict  is  wholly  inadequate  as 
compensation  for  the  permanent  injuries  received  by  her, 
and  her  life-long  suffering  entained  thereby  in  the  absence 
of  contributory  negligence  on  her  part. 

The  learned  trial  Judge  heard  the  evidence,  saw  the  wit- 
nesses who  were  orally  examined  before  him,  and  heard 
her  injuries  described,  and  he  discovered  no  sign  or  evi- 
dence of  passion,  prejudice  or  caprice  in  the  action  of  the 
jury  in  the  amount  of  their  verdict,  and  neither  do  we, 
assuming  her  version  of  the  collision  to  be  true  as  the  jury 
obviously  did.  We  apprehend  that  the  complaint  of  learned 
counsel  is  not  so  much  at  the  amount  of  the  verdict  as  to 
the  fact  that  any  verdict  at  all  was  rendered  against  his 
company. 

From  the  latest  utterance  of  the  Supreme  Court  on  the 
subject,  it  pays  great  respect  to  the  action  of  the  trial 
Judges  who  hear  and  see  the  witnesses  and  the  injuries 
described  in  personal  injury  cases.  In  requiring  remitti- 
turs of  verdicts,  and,  by  parity  of  reasoning,  his  action  in 
refusing  to  require  a  remittitur  is  entitled  to  consideration. 

Grant  et  ux.  v.  L.  &  N,  R,  R.  Co,,  decided  at  Xashville, 
April  20,  1914,  and  found  in  Volume  165,  Ifo.  4,  May  20, 
1914,  p.  963  of  S.  W.  R 

This  assignment  is  disallowed,  as  well  as  the  first  and 
fourth,  to  the  effect  that  there  is  no  evidence  to  support  the 
verdict  of  the  jury,  and  that  verdict  should  have  been 
directed  in  favor  of  the  company. 

The  remaining  question  is  that  a  new  trial  should  have 
been  granted  appellant  because  of  newly  discovered  evi- 
dence as  disclosed  by  the  affidavit  of  its  counsel,  Mr.  Carr, 
filed  in  support  of  its  motion  therefor.  It  is  questionable 
if  the  assignment,  in  its  terms,  is  sufficient  to  invoke  favor- 
able action  by  this  Court  upon  it.     It  does  not  state  that 
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this  newly  discovered  evidence,  believed  hy  counsel  to  exist, 
would  have  changed  the  result  of  the  trial.  All  it  says  is 
that,  in  the  opinion  of  counsel,  it  "will  have  a  material 
effect  and  bearing  on  the  result  of  the  case." 

But  assuming  it  is  sufficient,  as  based  upon  the  affidavit 
of  Mr.  Carr,  it  does  not  warrant  us  in  overruling  the  action 
of  the  trial  Judge  in  refusing  the  motion. 

The  newly  discovered  evidence,  suggested  as  obtainable 
in  the  affidavit,  is  cumulative  to  that  introduced  on  the 
trial. 

In  addition  to  this,  the  affidavit  of  the  parties,  it  is  said 
counsel  is  informed  will  give  this  new  evidence,  are  not 
presented. 

A  very  able  Judge  of  our  Supreme  Court,  in  an  opinion 
approved  by  the  whole  Court,  laid  down  the  rule,  that  the 
affidavit  alone  of  the  unsuccessful  party  to  a  suit  is  insuffi- 
cient to  sustain  a  motion  for  a  new  trial,  so  far  as  it  rested 
upon  the  opinion  of  others,  or  on  the  allegation  that  the 
opposite  party  had  sworn  falsely  in  a  particular  matter, 
and,  therefore,  he  was  taken  by  surprise,  where  the  in- 
formation and  the  matter  deposed  to  relate  to  the  very 
point  in  issue  between  the  parties.  Cooper,  J.,  Malone  v. 
Searight,  8  Lea,  91-95. 

The  learned  Judge,  in  support  of  the  rule  above  stated, 
referred  to  Scott  v.  Wilson,  Cooke,  316 ;  Price  v.  Jones,  3 
Head,  85,  and  Iser  v.  Cohen,  1  Baxter,  421. 

The  nile  above  announced,  in  the  8th  Lea  case,  snp7'a, 
absolutely,  in  our  opinion,  supports  the  action  of  the  trial 
Judge  in  refusing  the  motion  for  a  new  trial,  based  upon 
the  affidavit  of  counsel  of  appellant. 

The  affidavit  of  Mr.  Carr  is  to  the  effect  that  the  witness, 
John  Phelps,  %vas  not  near  the  scene  of  the  collision  when 
it  occurred,  and  did  not  see  and  hear  what  he  testified  he 
saw  and  heard ;  that  he  was  not  at  Melt  Strunk's,  or  board- 
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ing  there  at  the  time,  and  did  not  commence  to  board  there 
until  the  day  after  the  collision,  and  that  he  never  came  to 
the  house  of  Melt  Strunk  until  two  or  three  o'clock  in  the 
afternoon  of  the  day  of  the  collision,  and  the  substance  of 
the  affidavit  is,  that  affiant  is  informed  that  he  can  prove 
these  facts  by  the  wife  and  members  of  the  family  of  Melt 
Strunk. 

As  before  stated,  the  affidavit  of  the  wife  of  Melt  Strunk, 
nor  that  of  any  member  of  the  family,  is  presented. 

Melt  Strunk  was  examined  by  the  company  in  the  trial. 
He  was  brought  there  by  the  company  after  the  case  was 
taken  up  for  trial.  He  testified  that  he  did  not  see  Phelps 
at  his  house  until  in  the  afternoon  of  the  day  of  the  col- 
lision, or  that  he  did  not  remember  of  seeing  him  there. 

There  is  no  averment  in  the  affidavit  of  counsel  that  he 
was  not  informed  of  what  he  could  prove  by  Mrs.  Melt 
Strunk  in  regard  to  Phelps  being  at  her  house,  and  when 
he  commenced  to  board  there,  before  the  case  went  to  the 
jury. 

Giving  his  affidavit  its  most  enlarged  import,  it  only 
states  that  affiant  discovered  this  evidence  "too  late  to  get 
it  before  the  jury."  This  did  not  meet  the  requirement  of 
the  law  applicable  to  motions  for  new  trials  for  newly- 
discovered  evidence. 

Railroad  v.  Jones  (16  Pick.),  100  Tenn.,  612-522.  In 
that  case  there  was  a  motion  for  a  new  trial  for  newly- 
discovered  evidence  based  upon  the  testimony  of  one  Wat- 
son, a  colored  man.  The  affidavit  of  Watson,  and,  also, 
those  of  coimsel  in  the  case  were  submitted. 

Said  Judge  Beard,  speaking  for  the  Court:  "It  is  un- 
necessary to  state  the  substance  of  Watson's  affidavit,  for, 
conceding  that  what  he  states  in  it  was  important,  and 
might  have  affected  the  jury  in  consideration  of  the  case 
(though  we  are  satisfied  that  his  testimony,  as  set  out  in 
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this  record,  would  have  been  of  no  value),  yet  we  agree 
with  the  trial  Judge,  that  the  application  came  too  late. 
The  affidavit  of  one  of  these  counsel  shows  that  at  least 
during  the  argument  of  the  case,  and  before  it  had  gone  to 
the  jury,  he  ascertained  what  Watson  would  testify  to,  yet 
he  did  not  call  the  attention  of  the  Court  to  his  discovery  of 
this  new  testimony  and  ask  leave  to  submit  it. 

"This  he  might  have  done,  for  it  is  in  the  sound  dis- 
cretion of  the  trial  Judge  to  permit  the  case  to  be  re-opened 
and  evidence  to  be  introduced  after  argument  has  begun." 
Citing,  2  Elliott,  Gen.  Pr.,  Sec.  578 ;  Couvie  v.  Bank,  100 
Ind.,  247;  State  v.  Rash,  12  Ire.  Law,  382. 

Now  we  are  almost  prepared  to  say  with  a  good  deal  of 
confidence  after  a  careful  examination  of  the  entire  evi- 
dence in  the  record,  that  supposed  or  believed,  by  counsel, 
newly-discovered  evidence,  as  stated  in  his  affidavit,  would 
have  been  but  of  little  if  any  value. 

Wiseman  and  Beeler,  respectively  conductor  and  brake- 
man  on  the  south  bound  train,  testified  for  the  company. 

Phelps  testified  for  Mrs.  Abbott.  He  testified  that  one 
of  these  men,  or  a  member  of  the  crew  on  that  train  in  its 
caboose,  told  him  that  a  person  had  been  struck,  and  on 
this  information  he  went  where  Mrs.  Abbott  was  hit  and 
found  her  at  Melt  Strunk's.  Wiseman  and  Beeler  were  put 
on  the  stand  and  testified  after  Phelps  testified.  Neither 
disputed  telling  Phelps  what  he  said  they  told  him. 

We  have  given  the  case  the  most  careful  examination, 
and  find  no  reversible  error  in  the  record. 

The  judgment  of  the  trial  Court  is  affirmed  with  cost. 
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Fred  C.  Broens  v.  Discount  Bank  &  Trust  Compant. 

1.  Bills  and  Notes.    Maturity,    Calendar  months. 

A  note  dated  April  2S,  1913,  and  due  two  months  after  date  Is 
held  to  mature  on  the  28th  of  June  following,  although  more 
than  sixty  days  elapsed  in  the  meantime.  Notes  maturing 
thirty  or  sixty  days  from  date  are  held  to  become  due  at  the 
corresponding  month  date  of  the  month  of  maturity. 

2.  Same.    Presentment  for  payment.    Note  maturing  day  "before  a 

holiday, 

A  note  maturing  on  the  day  preceding  a  holiday  may  be  pre- 
sented within  banking  hours  on  the  next  succeeding  business 
day. 


From  Shelby  County. 


Appeal  in  error  from  the  Fourth  Division  of  the  Shelby 
Court     H.  W.  Laughlin,  Judge. 

Edgington  &  Edgington  for  Plaintiff  in  Error. 

Ramsey  &  McCobmick  for  Defendant  in  Error. 

Pbesiding  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

This  suit  was  commenced  December  1,  1913,  by  de- 
fendant in  error  before  a  justice  of  the  peace  against 
Robert  K.  Berry,  W.  B.  McGee  and  Fred  F.  Broens  to 
recover  on  a  note  for  $175.00  executed  April  28,  1913, 
and  due  two  months  after  date,  with  reasonable  attorney's 
fees  and  a  protest  fee. 


40  COURT  OF  CIVIL  APPEALS, 

Broens  v.  Bank  &  Trust  Co. 

The  justice  of  the  peace,  December  8,  1913,  rendered  a 
judgment  against  Robert  Berry  and  Fred  Broens  for 
$177.50  and  costs  of  suit,  and  there  was  a  nonsuit  as  to 
W.  B.  McGee,  it  appearing  that  summons  had  not  been 
served  upon  him,  he  being  out  of  the  county. 

Broens  appealed  to  the  Circuit  Court.  Berry  did  not 
appeal. 

The  case  was  tried  in  the  Circuit  Court  April  4,  1914, 
before  the  Judge  without  a  jury,  it  being  a  non-jury  case. 
The  learned  Judge  found  for  the  plaintijBf  in  the  sum  of 
$175.00,  with  interest  from  June  30,  1913. 

So  finding,  he  rendered  a  judgment  against  Fred  F. 
Broens  and  E.  B.  Douglas,  as  surety  on  his  appeal  bond, 
for  the  principle  of  the  note,  to  wit,  $175.00,  and  $7.95 
interest  from  June  30,  1913,  making  his  total  judgment 
$182.95. 

He  also  taxed  appellant  with  the  costs. 

Defendant  Broens  moved  for  a  new  trial,  which  was 
overruled. 

The  record  shows  that  Broens  excepted  to  the  action  of 
the  Court  overruling  his  motion  for  a  new  trial. 

The  record  shows  that  he  tendered  his  bill  of  exceptions 
to  the  action  of  the  Court  overruling  his  motion  for  a  new 
trial  and  prayed  an  appeal  to  this  Court,  which  was 
granted  upon  his  entering  into  bond  in  the  sum  of  $375.00 
conditioned  as  required  by  law. 

This  appeal  bond  was  executed. 

lie  assigns  the  following  errors: 

1.  The  date  of  the  note  sued  on  is  April  28,  1913,  and 
i1  was  due  two  months  from  date,  and  this  would  make  it 
fall  due  Friday,  the  27th,  or  Saturday,  June  28,  1913. 
Under  this  assignment  it  is  claimed  that  this  particular 
Saturday  was  not  otherwise  by  statute  a  legal  holiday. 
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but  the  latter  half  of  said  Saturday  was  a  holiday.  As  a 
part  of  this  assignment,  it  is  stated  that  Broens  testified 
that  he  knew  nothing  about  the  dishonor  or  non-payment 
of  the  note  until  the  28th  of  September,  1913;  that  he 
received  no  notice  from  any  one  that  it  had  not  been  paid ; 
and,  in  short,  that  the  first  he  knew  about  it  was  on  the 
28th  or  29th  of  September,  1913. 

In  connection  with  this  assignment,  it  is  stated  thai  the 
notarj'  public  testified  that  June  30,  1913,  as  a  notary 
public,  he  put  in  the  mail  at  Memphis  a  notice  of  protest 
of  the  note  addressed  to  Broens,  and  that  he  did  this  per- 
sonally. 

The  contention  of  appellant  Broens,  under  this  assign- 
ment, is  that  a  notice  mailed  on  June  30,  1913,  was  mailed 
too  late,  but  that  notice  should  have  been  mailed  or  given 
to  appellant,  as  required  by  Section  103  of  the  Negotiable 
Instrument  Law,  which  is  Acts  of  1899,  Chapter  94. 

The  second  assignment  of  error,  in  substance,  is  that  if 
the  Court  holds  that  a  presentment  of  the  note  for  pay- 
ment was  necessary  in  order  to  bind  the  endorser,  then, 
the  contention  is  that  no  presentment  was  made  in  this 
case. 

The  fundamental  contention  of  appellant  and  his  learned 
counsel  is  that  the  notice  of  the  non-payment  of  this  note 
was  mailed  too  late.  In  other  words,  the  insistence  is 
that  it  should  have  been  mailed  on  Saturday,  to  28th,  in- 
stead of  on  Monday,  the  30th  of  the  month. 

This  note,  in  our  opinion,  fell  due  on  June  28,  1913, 
which  was  on  Saturday.  It  was  presented  for  payment 
on  Monday,  June  30,  and  protested  for  non-payment  on 
that  date  and  notice  sent  to  the  endorsers. 

If  correct  in  this  view,  the  demand  for  payment  and  the 
protest  were  seasonably  made. 
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The  Negitiable  Instrument  Law,  Section  85,  is  as  fol- 
lows: "Every  negotiable  instrument  is  payable  at  time 
fixed  therein  without  grace.  When  the  day  of  maturity 
falls  upon  Sunday,  or  a  holiday,  the  instrument  is  pay- 
able on  the  next  succeding  business  day.  Instruments 
falling  due  on  Saturday  are  to  be  presented  for  payment 
on  the  next  succeeding  business  day,  except  that  instru- 
ments payable  on  demand  may  at  the  option  of  the  holder 
be  presented  for  payment  before  12  o'clock  noon  on  Satur- 
day, when  that  entire  day  is  not  a  holiday." 

In  addition  the  Negotiable  Instrument  Act  under  the 
Section  quoted  provides  that  every  negotiable  instrument 
falling  due  on  Saturday  are  to  be  presented  for  payment 
on  the  next  succeeding  business  day,  which  would  be  Mon- 
day following.  But  where  Saturday,  under  the  law  of 
the  jurisdiction,  is  only  a  half  holiday,  the  paper  may  be 
presented  for  payment  at  the  option  of  the  holder  before 
12  oclock,  noon,  on  Saturday. 

The  argument  of  learned  counsel  of  appellant  seems  to 
proceed  upon  the  idea  that  this  note  fell  due  on  or  not 
later  than  June  27,  1913,  and  he  reaches  this  conclusion 
by  counting  thirty  days  as  a  month.  But  even  on  this 
assumption,  excluding  the  day  the  note  was  executed,  it 
'^vould  not  fall  due  until  the  27th,  and  Saturday,  under 
the  Negotiable  Instrument  Act  being  a  holiday,  its  pre- 
sentation and  protest  on  the  Monday  following  would  com- 
ply with  the  law. 

There  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  will  be  affirmed  with  cost. 


STATE  OF  TEXXESSEE.  43 


Cement  Co.  v.  Case. 


Dixie  Poetland  Cement  Company  v.  Russell  Case,  by 

Xext  Feiend. 

"Writ  of  certiorari  denied  by  the  Supreme  Court  at 

Nashville,  1914. 

1.  Mastis  and  Servant.    Proof  as  to  duration  of  defect. 

The  burden  is  on  an  Injured  servant  suing  his  master  for  using 
defective  instrumentalities  to  show  that  the  defect  which 
caused  the  injury  had  existed  for  such  length  of  time  as  to 
justify  the  inference  that  the  master  either  knew  of  it  or 
would  have  known  of  it  had  he  been  exercising  reasonable  care. 

2.  Samel    Misuse  of  instrumentality. 

A  servant  who  uses  an  instrumentality  for  a  purpose  other  than 
that  for  which  it  is  designed  cannot  recover  for  injuries  re- 
ceived while  so  doing. 


Fbom  Maeion  County. 


Appeal  in  error  from  the  Circuit  Court  of  Marion 
County.     Nathan  Bachman,  Judge, 

Chas.  C.  Mooee  for  Plaintiff. 

Tatum  &  Thatch  for  Defendant  in  Error. 

Peesiding  Justice  Wilson  delivered  the  opinion  of 
the  Court 

This  is  a  suit  by  defendant  in  error  against  the  Dixie 
Portland  Cement  Company  to  recover  damages  for  per- 
sonal injuries  received  while  in  its  service.     The  original 
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writ  in  the  case  issued  April  8,  1913,  laid  the  damages  at 
$20,000.00. 

The  original  declaration  filed  claimed  $10,000.00  dam- 
ages. It  alleges,  in  substance,  that  said  Cement  Company 
is  a  corporation  with  its  main  place  of  business  at  Richard 
City,  Marion  County,  Tenn.,  and  March  5,  1913,  it  was 
engaged  in  the  manufacture  of  cement,  and  operated  a 
shale  quarry  in  the  manufacture  of  its  product,  the  quarry 
being  near  its  plant. 

It  alleges  that  the  shale  from  the  quarry  was  hauled  in 
cars  over  a  narrow  gauge  track  to  its  manufacturing  plant, 
these  cars  being  two  or  three  feet  high,  three  or  four  feet 
wide,  and  six  or  eight  feet  long,  and  were  pulled  from  the 
shale  pit  to  the  top  of  the  hill,  and  there  the  cars  went  by 
their  own  momentum  to  the  foot  of  the  incline  where  other 
employees  of  the  company  took  charge  of  them. 

It  alleges  that  the  Cement  Company  had  in  its  employ 
many  servants,  agents,  etc.,  in  carrying  on  its  business,  and 
on  the  date  aforesaid,  Russell  Case  was  in  its  service,  being 
employed  as  a  mule  driver  driving  one  of  the  mules  hauling 
cars  loaded  with  shale  from  said  quarry  to  the  top  of  the 
hill,  and  in  doing  so  it  was  necessary,  and  his  duty,  to  ride 
the  car  and  drive  the  mule  until  the  car  reached  near  the 
top  of  the  hill,  when  he  had  to  get  off  the  car  while  it  was 
in  motion,  unhitch  the  mule  from  it,  and  allow  it  to  roll  to 
the  foot  of  the  incline;  and  at  the  place  where  he  got  off 
the  car  a  metal  hook  or  step  was  fastened  to  its  side  about 
four  or  six  inches  from  its  end,  and  which  hook  or  step  was 
used  in  getting  off  and  on  the  car,  and  it  was  the  duty  of 
the  company  to  use  ordinary  care  to  keep  said  cars  in  a 
reasonably  safe  condition  so  that  defendant  'in  error  could 
ride  it,  get  on  and  off  of  it  while  the  same  was  moving  as 
he  was  required  to  do  by  the  company  in  doing  his  work. 
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It  is  alleged  that  the  company  neglected  its  duty  in  this 
respect  in  allowing  the  hook  or  step  on  the  car  on  which 
plaintiff  below  was  riding  to  be  broken  or  worn  off,  so  that 
instead  of  there  being  three  and  one-half  or  four  inches  of 
it  extending  out  for  him  to  step  on,  as  it  previously  existed, 
and  which  was  usual  and  customary,  and  which  was  reason- 
ably safe,  only  about  oiie-half  inch  of  the  hook  extended 
out,  thus  not  leaving  room  for  his  foot  to  rest  upon  it  when 
he  attempted  to  dismount  from  the  car,  and  making  it  dan- 
gerous, and  defective,  and  unsafe,  and  he  did  not  know, 
and  by  the  exercise  of  ordinary  care  could  not  have  known, 
of  said  condition,  and  the  company  did  know,  or  by  the 
exercise  of  ordinary  care  could  have  known  of  its  said  con- 
dition. 

It  is  alleged  that  while  in  the  line  of  his  duty,  and  while 
riding  the  car  having  the  said  hook  attached  to  it,  plaintiff 
below,  March  6,  1913,  about  7:30  p.m.^  after  dark,  at- 
tempted to  dismount  from  the  car,  and  when  he  placed  his 
foot  on  said  hook,  it  being  in  the  condition  stated,  and  too 
short,  he  was  thereby  caused  to  fall  and  be  thrown  to  the 
ground,  and  his  right  foot  and  leg  were  thrown  on  the 
track,  in  front  of  the  wheels  of  the  car,  which  ran  over 
them,  cutting  and  lacerating  his  entire  leg,  injuring  his 
knee,  and  knee  joint,  and  injuring  and  dislocating  his  hip, 
causing  him  to  suffer  great  mental  and  physical  pain  and 
anguish,  to  lose  much  time  from  his  work,  and  to  pay  out 
large  sums  for  doctor's  bills,  medicine,  and  nurse  hire. 

It  is  alleged  that  at  the  time  he  was  injured,  it  was  very 
dark,  and  that  no  lights,  or  insufficient  lights,  were  furn- 
ished by  the  company,  and,  hence,  he  was  unable,  by  the 
exercise  of  ordinary  care,  to  see  and  know  of  the  defective 
condition  of  said  hook. 

It  is  also  alleged  that  the  negligence  aforesaid  was  the 
proximate  cause  of  the  injury. 


46  CX)UKT  OF  CIVIL  APPEALS, 

Cement  Co.  v.  Case. 

The  company,  August  9, 1913,  presented  a  petition  aver- 
ring that  it  was  a  corporation  under  the  laws  of  West 
Virginia,  and  asked  that  the  case  be  removed  to  the  Federal 
Court  at  Chattanooga,  Tenn.,  the  amount  sued  for,  exclu- 
sive of  cost,  being  over  $3,000.00,  on  the  ground  of  the 
diverse  state  citizenship  of  the  parties. 

Upon  the  presentation  of  this  petition,  and  the  motion 
for  the  removal  of  the  case  to  the  Federal  Court,  plaintiff 
below  moved  to  amend  the  writ  and  declaration  so  as  to  sue 
for  $3,000.00,  and  thereupon  the  Cfourt  dismissed  the  peti- 
tion for  the  removal  of  the  case.  The  company  excepted  to 
this  action  of  the  Court. 

At  the  December  term  of  the  Court  below  plaintiff  in 
error,  upon  motion,  was  allowed  to  amend  his  declaration, 
so  as  to  allege  that  the  cars  mentioned  in  the  declaration 
were  from  four  to  five  feet  high ;  that  he  is  a  minor ;  that 
both  of  his  parents  were  dead,  and  died  before  his  injuries, 
and  that  neither  at  the  time  of  his  injuries  nor  since  has 
he  had  a  regular  guardian,  and  that  he  is  entitled  to  re- 
cover, on  account  of  medical  and  hospital  bills  incurred,  ' 
$50.00. 

While  we  find  no  plea  of  the  company  in  the  record,  it 
appears  that  the  case  was  heard  before  the  Court  and  jury 
upon  the  assumption  that  it  had  pleaded  the  general  issue. 

The  jury  returned  a  verdict  against  the  company  for 
$1,500.00,  upon  which  judgment  was  entered. 

Its  motion  for  a  new  trial  was  overruled,  and  it  appealed 
in  error  to  this  Court. 

It  assigns  the  following  errors,  in  brief : 

1.  The  Court  erred  in  overruling  its  motion  for  instruc- 
tions to  the  iurv  to  return  a  verdict  in  its  favor  made  at 
the  conclusion  of  all  the  evidence. 

2.  The  undisputed  evidence  shows  that  plaintiff  below 
violated  the  established  rule  of  the  work  requiring  him  to 
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report  to  his  foreman  such  defects  in  the  cars  needing  re- 
pairs as  the  breaking  off  of  a  hook.  This  was  a  patent  and 
obvious  defect,  which  plaintiff  either  knew,  or  by  the  exer- 
cise of  ordinary  care  for  his  own  safety,  would  have  known, 
and  his  failure  to  discover  and  report  this  condition  was 
the  proximate  cause  of  the  injury  complained  of. 

3.  There  is  no  evidence  to  show  that  the  hook  com- 
plained of  had  been  broken  off  previous  to  the  accident, 
and  no  facts  are  disclosed  from  which  the  jury  could  infer 
that  such  condition  had  existed  for  a  sufficient  length  of 
time  previous  to  the  accident  for  the  defendant  to  have  dis- 
covered and  repaired  the  defect. 

4.  There  is  no  evidence  to  support  the  verdict  of  the 

5.  The  Court  erred  in  permitting  witness,  Ed  Hughes, 
and  other  witnesses  of  the  defendant  in  error  to  testify, 
that  on  one  or  more  previous  occasions  the  hook  on  one  or 
more  of  the  cars  similar  to  the  one  complained  of  in  this 
case  remained  broken  off  and  out  of  condition  for  several 
days. 

6.  The  Court  erred  in  charging  the  jury  that  plaintiff 
in  error  would  be  liable  if  the  hook  in  question  had  been 
used  as  a  step,  both  copied  in  the  statement  of  the  case 
above. 

We  feel  constrained,  after  a  careful  and  painstaking 
examination  of  the  evidence  in  this  case,  to  hold,  as  a 
matter  of  law,  under  our  decisions,  and  the  weight  of  de- 
cisions in  other  jurisdictions,  that  the  motion  of  the  plain- 
tiff in  error  for  an  instructed  verdict  in  its  favor  at  the 
conclusion  of  all  the  evidence  should  have  been  sustained. 
The  plaintiff  in  error  had  a  cement  plant.  It  o^vned  a 
shale  quarry  some  hundred  or  more  yards  from  where  its 
plant  for  the  manufacture  of  cement  was  located.  It  had 
a  tram  railway  running  from  its  shale  quarry  to  its  manu- 
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facturing  plant.  This  shale  was  hauled  from  the  shale 
quarry  in  small  cars,  some  three  or  four  feet  high,  and  four 
or  five  feet  wide,  and  six  or  eight  feet  long.  These  cars,, 
when  loaded  with  shale,  were  pulled  up  to  a  certain  point 
to  the  top  of  an  incline,  and  there  the  mule  was  unhitched 
from  the  car,  and  it  was  allowed  to  roll  down  of  its  own 
momentum  to  the  plant  of  the  company,  where  it  was  taken 
charge  of  by  other  employees  there. 

Defendant  in  error,  a  boy  of  seventeen  or  eighteen  years 
of  age  at  the  time  of  his  injury,  was  employed  as  a  driver 
of  one  of  the  mules  hauling  one  of  the  cars  loaded  with 
shale  to  the  top  of  the  incline  where  the  mule  was  detached 
from  the  car,  and  the  car  allowed  to  roll  down  to  the  plant. 

It  appears  that  these  cars  had  what  is  called  hooks  on 
each  side  near  each  end  of  these  cars.  These  hooks  were 
put  there  for  the  purpose  of  hitching  the  gear  of  the  mule 
to  them  for  the  purpose  of  pulling  the  cars  loaded  with 
shale  to  the  proper  point  where  the  mule  was  detached  and 
the  car  allowed  to  roll  down  to  the  plant. 

It  appears  that  the  mule  hitched  to  the  cars  walked 
beside  the  tram  railway.  The  proof  tends  to  show  that 
sometimes  the  drivers  of  the  mules,  instead  of  hitching  the 
mules  to  these  hooks,  hitched  them  to  the  top  of  the  cars. 
The  drivers  were  expected  to  walk  beside  the  car,  and  not 
ride  the  cars  when  loaded  with  shale.  The  proof,  however, 
shows  that  they  very  often  rode  the  cars,  and  did  so  with 
the  knowledge  of  the  officers  in  charge  of  the  company's 
business  at  the  shale  quarry.  In  other  words,  they  rode 
the  cars  quite  often  with  the  knowledge  of  their  foremen. 

As  before  stated,  these  hooks  attached  to  the  cars  were 
not  put  there  for  the  purpose  of  enabling  the  drivers  of 
the  cars  to  get  on  or  off  the  cars.  The  proof,  however, 
shows  that  they  frequently  did  use  these  hooks  for  the  pur- 
pose of  getting  on  or  off  the  cars.     The  proof,  also,  shows 
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that  it  w$s  the  duty  of  the  drivers  of  cars,  on  discovering 
any  defect  about  the  cars,  to  report  it  to  the  foreman,  and 
the  company  had  a  man  to  repair  defects.  This  boy,  at 
the  time  of  his  injury,  was  driving  one  of  the  cars.  His 
car  had  been  loaded  with  shale,  and  the  mule  was  pulling 
the  loaded  care  to  the  place  where  the  mule  was  to  be  de- 
tached. The  defendant  in  error  was  alighting  from  the 
car.  Just  before  the  car  reached  the  place  where  the  mule 
was  to  be  detached,  he  started  to  descend  from  the  car  to 
prod  or  whip  his  mule  and  make  him  go  faster.  He  started 
to  descend  from  the  car,  and,  for  that  purpose,  expected  to 
put  his  foot  on  one  of  these  hooks  that  extended  from  the 
side  of  the  car  some  two  and  one-half  or  three  inches.  It 
appears  that  all  of  this  hook  had  been  broken  off  except 
about  one  inch.  When  his  foot  reached  this  hook,  and  he 
placed  his  body  to  stand  upon  it,  his  foot  slipped  from  it 
because  it  was  not  broad  enough  to  hold  it,  and  he  fell,  and, 
in  his  fall  one  of  his  feet  and  legs  got  imder  the  car  and 
was  seriously'injured. 

Now,  there  is  no  proof  as  to  when  this  hook  on  this  car 
became  defective.  The  boy  was  using  the  car,  and  it  is 
contended,  and  so  it  appears  reasonable,  that  he  would  have 
been  the  first  to  discover  its  condition.  However,  he  did 
not,  but  just  when  the  hook  was  broken  does  not  appear, 
whether  it  was  on  that  trip,  whether  it  had  been  broken 
long  enough  for  the  company  to  discover  it,  or  to  be  affected 
w^ith  notice  of  its  defective  condition,  is  not  shown. 

Now,  it  does  appear,  as  before  stated,  that  the  drivers  of 
these  cars  were  frequently  seen  by  their  superiors  in  as- 
cending and  descending  from  these  cars  by  means  of  these 
steps.  There  is  no  evidence  that  there  was  any  affirmative 
permission  by  the  company  for  them  to  do  so,  and  if  there 
was  nothing  else  in  the  case,  with  this  proof  in  the  record, 
we  would  be  disposed  to  hold  the  company  liable  on  the 
4 


50  COURT  OF  CIVIL  APPEALS, 


Cement  Co.  v.  Case 


doctrine,  that  it  was  the  duty  of  the  employer  to  furnish 
his  employes  a  reasonably  safe  place  in  which,  and  safe 
appliances  with  which,  to  do  the  work  assigned  them.  But 
here  is  a  simple  appliance  attached  to  the  side  of  a  car  near 
its  end.  It  was  put  there  for  a  definite  purpose,  and  not 
for  the  drivers  of  the  cars  to  ascend  and  descend  from  the 
car  by  using  it.  Surely,  in  order  to  hold  the  company 
liable  imder  the  facts  stated,  it  ought  to  be  made  to  appear 
that  this  car  was  in  this  defective  condition  for  such  a 
length  of  time,  that  a  reasonable  inference  could  be  made 
that  it  was  aware  of  it. 

As  stated,  there  is  no  evidence  to  show  that  the  hook 
complained  of  in  this  case  was  broken  oif  previous  to  the 
accident,  and  there  are  no  facts  in  the  evidence  from  which 
a  jury  could  infer;  that  its  defective  condition  had  existed 
for  a  length  of  time  previous  to  charge  the  company  with 
notice  of  its  defects. 

If  correct  in  these  views,  it  follows  that  the  Court  should 
have  sustained  the  motion  to  direct  a  verdict  in  favor  of 
the  company,  and,  if  this  be  so,  it  is  wholly  unnecessary 
for  us  to  discuss  the  other  assignments. 

We  may  observe,  however,  that  the  Court  charged  the 
jury,  in  substance,  that  the  company  would  be  liable  if  the 
hook  in  question  had  been  used  as  a  step  by  the  drivers  in 
getting  upon  and  getting  off  the  cars,  and  it  was  defective. 

This  is  not  in  exact  accord  with  the  law.  If  the  step 
had  been  used  by  the  drivers,  as  stated,  with  the  knowledge 
of  their  superiors,  the  rule  would  be  true,  provided  the 
step  had  been  broken  a  sufficient  length  of  time  to  affect 
the  company  with  knowledge  of  its  defective  condition. 

The  judgment  of  the  Court  below  will  be  reversed  and 
the  cause  dismissed. 

Plaintiff  below  will  pay  the  costs. 
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Pittsburg  Plate  Glass  Company  v.  Henry  Cannon. 

Affirmed  substantially  by  Supreme  Court  at  Jackson,  1915. 

1.  Master  and  Servant.    Negligent  order  of  foremen.    Question 

for  fury. 

Whether  the  foreman  of  a  gang  engaged  in  moving  heavily 
crated  glass  was  negligent  in  his  method  of  placing  his  men 
at  work,  and  whether  he  was  negligent  in  calling  any  one  of 
the  employes  from  one  i)olnt  Hnd  directing  him  to  another, 
were  questions  for  the  jury. 

2.  Same.    Negligent  order  or  negligence  in  failing  to  give  an  order. 

Proximate  cause. 

^here  can  be  no  rcovery  by  a  servant  for  injuries  sustained  be- 
cause of  the  alleged  negligence  of  his  superior  in  giving  or 
refraining  from  giving  proper  orders  unless  this  negligence  of 
the  foreman  was  the  proximate  cause  of  injury. 

3.  Peremptory  Instructions.    Practice  loith  respect  to  presence  or 

retirement  of  jury  during  arguments. 

It  is  the  duty  of  the  Circuit  Judge  to  send  the  jury  from  the 
court  room  during  the  argument  of  a  motion  for  a  directed 
verdict,  if  so  requested. 

4.  Practice  Instructions  to  Juries.    Stating  theories  and  issues. 

It  is  the  duty  of  the  trial  Judge  to  state  the  issues  of  fact  which 
a  jury  Is  called  upon  to  determine ;  and  in  stating  the  theories 
of  the  respective  parties  the  Court  should  be  reasonably  full, 
and  should  be  accurate. 

5.  Same.    Leaving  to  jury.    Determination  upon  theories. 

It  is  error  for  the  Court  to  state  to  the  jury  that  it  is  their 
province  to  examine  all  the  theories  presented  by  various 
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counsel  and  adopt  that  one  they  think  supported  by  the  evi- 
dence. This  would  leave  the  Jury  free  to  adopt  a  non-recover- 
able theory. 


Fbom  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Department  No.  3,  A.  B.  Pittman^  Judge. 

Caruthers  Ewino  and  Eabt.  King  for  Plaintiff  in 
Error. 

L.  H.  Graves  and  L.  L.  Peabsox  for  Defendant  in 
Error. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the  Court. 

• 

This  is  an  appeal  by  the  Plate  Glass  Company  from  a 
judgment  rendered  against  it  for  $1,250.00  in  favor  of  the 
plaintiff  for  personal  injuries  alleged  to  have  been  inflicted 
upon  him  by  the  negligence  of  the  defendant  company. 
The  first  error  assigned  is,  that  the  trial  Judge  should  have 
sustained  defendant's  motion  for  a  directed  verdict  at  the 
close  of  plaintiff's  proof,  and  repeated  at  the  conclusion  of 
all  of  the  proof.  We  do  not  intend  to  go  into  detail  as  to 
the  facts  of  this  case,  for  the  reason  that  it  must  be  reversed 
and  again  tried  by  a  jury  of  Shelby  County. 

The  declaration  avers  that  Cannon  was  working  for  the 
company  on  the  2nd  of  October,  1913,  and  that  acting 
under  the  orders  and  directions  of  his  foreman,  he  was 
helping  to  unload  a  crate  of  plate  glass  from  a  car  into  a 
wagon;  that  he,  with  four  other  laborers,  was  pushing  the 
crate,  which  weighed  over  2,500  pounds,  on  a  pipe  that 
was  used  as  a  roller,  in  order  to  get  the  crate  off  the  car 
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onto  the  wagon;  that  while  he  and  the  other' four  men  were 
pushing  it,  he,  being  behind  the  crate,  was  ordered  by  one 
of  two  white  foremen,  who  were  overseeing  the  job,  to  go  to 
the  left  side  of  the  crate  for  the  purpose  of  balancing  it ; 
that  he  did  as  he  was  ordered,  and  that  the  crate  was  so 
heavy  that  when  it  tipped,  or  became  unbalanced,  it  was 
impossible  for  him  to  balance  it ;  and  that  it  then  fell  on 
his  shoulders  dnd  pushed  him  down  on  the  edge  of  the  car, 
crushing  him  and  doing  him  the  injury  set  out  in  the  decla- 
ration. It  then  averred  that  he  was  imable  to  balance  the 
crate  and  keep  it  from  falling  on  him,  and  that  the  task 
assigned  him  by  the  company  was  impossible  in  the  very 
nature  of  things,  on  account  of  the  weight  and  size  of  the 
crate  of  glass.  It  is  next  averred  that  the  act  of  the  de- 
dendant  company's  foreman  in  ordering  him  to  do  that 
which  was  impossible  constituted  the  proximate  cause  of 
his  injury. 

This  is  the  substance  of  the  averments  in  his  declara- 
tion, except,  in  a  paragraph  immediately  following,  it  is 
said  his  injury  was  the  proximate  result  of  the  gross  negli- 
gence of  the  defendant,  and  that  this  reckless,  wanton 
negligence  was  the  sole  and  only  cause  of  his  injury.  What 
this  declaration  means,  or  what  a  fair  interpretation  shows 
it  to  mean,  seems  to  have  been  a  much  debated  question  in 
the  lower  Court,  and  has  been  lengthily  discussed  in  the 
brief  of  learned  counsel.  We  think  a  fair  interpretation 
of  this  declaration  is,  that  the  work  plaintiff  was  directed 
to  do  was  impossible  for  him  to  perf onn  without  more  help 
was  furnished  to  assist  him.  In  other  words,  while  the 
declaration  does  aver  that  the  work  was  impossible  of  per- 
formance, we  think  it  means  that  plaintiff  was  unable  to  do 
the  work  alone  and  unaided,  and  that  the  defendant's  negli- 
gence consisted  in  not  furnishing  sufficient  help  to  assist 
plaintiff  in  this  particular  job.    Any  evidence  that  tended 
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to  show  that  additional  help  was  needed  to  perform  this 
work,  or  which  tended  to  show  that  plaintiflF  could  not  do 
it  alone,  on  account  of  the  size  and  weight  of  the  crate  of 
plate  glass,  was  competent  to  go  to  the  jury  on  the  trial  of 
this  cause.  We  do  not  think  evidence  tending  to  prove  that 
the  plaintiff  was  not  instructed  as  to  how  to  do  the  work, 
or  warned  of  the  danger  there  was  in  doing  it,  was  compe- 
tent, for  the  reason  there  is  no  averment  in  the  declaration 
of  a  failure  to  warn  or  a  failure  to  instruct  him.  The  sole 
and  only  question,  as  we  see  it,  in  this  declaration  for  the 
determination  of  the  jury,  was  whether  the  defendant  com- 
pany assigned  to  this  work  a  sufficient  number  of  hands  to 
do  it  so  as  not  to  result  in  an  injury  to  plaintiff  while  per- 
forming this  labor.  Bearing  in  mind  this  construction  of 
the  declaration,  we  will  briefly  state  the  facts  this  record 
discloses. 

Plaintiff  is  a  negro  carpenter,  and  not  accustomed  or 
tixpericnced  in  unloading  crates  of  late  glass,  which  the 
proof  shows  are  very  heavy.  He  had  been  engaged  in  this 
work  something  like  an  hour  before  receiving  the  injury. 
The  first  work  done  by  him  was  knocking  the  crate  of  glass 
loose  from  its  fastening  to  the  car.  After  doing  this,  he 
and  seven  other  men  attempted  to  move  it  to  the  end  of  the 
car  where  it  was  to  be  loaded  on  a  wagon.  The  crate  was 
ten  or  twleve  feet  long,  eight  or  ten  feet  high,  and  six  or 
eight  inches  in  thickness,  and  in  order  to  move  it,  steel 
pipes,  three  inches  in  thickness,  were  placed  under  the 
front  end  and  middle  of  the  crate  while  it  was  standing  in 
an  upright  position.  One  man  was  at  the  front  pulling  the 
crate,  one  in  the  rear,  and  three  were  placed  on  each  side 
of  it  to  balance  it  so  as  to  keep  it  from  falling.  It  had  been 
moved  some  distance,  when  the  roller  in  the  middle  had 
reached  the  rear  of  the  crate,  and  the  one  placed  in  front 
had  reached  the  middle  of  it.     The  man  in  front  called  to 
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Matt  Harris,  who  was  on  the  same  side  plaintiff  was,  close 
to  the  north  end  of  it,  to  bring  him  the  iron  roller  to  be 
placed  under  the  front  end  of  the  crate.  Harris  carried  the 
roller  to  the  front  end,  where  some  evidence  indicates  he 
was  trying  to  place  it  under  the  crate.  When  he  left  the 
side  on  which  plaintiff  was  at  work,  he  being  at  the  front 
end  and  another  colored  man  between  him  and  Harris,  it  is 
insisted  by  plaintiff  that  .that  left  only  two  men  on  his  side 
of  the  crate  to  help  him  hold  it  steady,  and  keep  it  from 
toppling  over,  which  were  insufficient  for  that  work,  and 
that  as  soon  as  Harris  left,  or  very  shortly  thereafter,  the 
crate  toppled  over  on  him  and  did  the  injury  for  which 
this  suit  is  brought.  Some  of  plaintiff's  proof  tends  to 
show  that  the  foreman,  Mr.  Burkhardt,  was  at  the  far  end 
of  the  car  at  work,  but  defendant's  proof  tends  to  show  that 
Burkhardt  was  at  the  rear  end  of  the  crate  aiding  in  push- 
ing it  towards  the  front  of  the  car.  Just  what  caused  the 
crate  to  topple  over  is  not  clearly  shown  by  the  proof  of 
either  plaintiff  or  defendant.  The  theory  of  plaintiff  is, 
that  when  Harris  left  his  side  of  the  crate,  that  left  onlv 
himself  and  another  man  to  balance  it  on  that  side,  while 
it  required  the  strength  of  three  men  to  keep  it  from  top- 
pling over,  and  that  this  was  the  cause  of  it  falling  on  him. 
It  is  insisted  that  if  the  company  had  kept  three  men  on 
each  side  of  the  crate,  and  not  allowed  one  to  leave  even  for 
a  brief  time,  the  crate  would  have  been  kept  steady,  and 
would  not  have  fallen.  It  is  not  certain  from  the  testimony 
just  how  long  after  Harris  quit  his  work  of  helping  to 
balance  the  crate,  it  was  till  the  crate  fell  on  plaintiff. 
There  is  some  evidence  that  tends  to  show  it  fell  right 
away,  while  there  is  other  proof  that  indicates  it  did  not 
fall  until  Harris  reached  the  front  end  with  the  roller,  and 
that  it  fell  while  he  was  trying  to  place  it  under  the  crate. 
There  is  likewise  some  testimony  that  tends  to  show  that 


56  COITRT  OF  CIVIL  APPEALS, 

Glass  Co.  V,  Cannon. 

when  Harris  quit  balancing  the  crate  and  started  to  the 
front  end  with  the  roller,  the  foreman,  Mr.  Burkhardt, 
ordered  the  man  who  was  pushing  from  the  rear  to  take 
Harris's  place  and  help  to  balance  the  crate.  While  there 
is  other  proof  that  tends  to  show  that  Mr.  Burkhardt  was 
some  distance  north  of  the  crate  doing  work  on  another 
part  of  the  car,  yet,  the  evidence  of  the  defendant,  and  the 
testimony  of  Harris  himself,  indicates  to  the  contrary,  and 
tends  to  show  that  he  was  pushing  the  crate  from  the  rear 
end  of  it,  and  that  it  had  stopped  still,  and  was  not  wab- 
bling when  Harris  quit  to  carry  the  roller  to  the  front,  and 
that  the  foreman  then  directed  the  colored  man  pushing 
from  the  rear  to  take  Harris's  place  and  help  to  balance  the 
crate,  and  that  he  promptly  did  as  before  it  began  to  topple 
or  lean  towards  the  plaintiff.  The  testimony  of  Burkhardt 
and  defendant's  witnesses  tends  to  show  that  he  knew  that 
Harris  had  been  requested  to  bring  the  roller  to  the  front, 
and  it  is  insisted  by  plaintiff's  learned  coimsel  that  it  was 
his  duty  to  prevent  Harris  leaving  his  position,  and  to  keep 
him  in  his  place  to  assist  in  balancing  the  crate,  or  that  if 
he  permitted  him  to  leave  his  place  of  work,  it  was  then 
his  duty  to  order  another  man  to  take  Harris's  place  at 
once,  so  as  to  have  three  men  on  each  side  of  the  crate  to 
keep  it  from  falling.  It  is  then  insisted  that  the  failure  of 
the  foreman  to  keep  Harris  in  his  place  of  work,  or  to  sup- 
ply another  man  in  his  place,  was  an  act  of  negligence 
which  was  the  proximate  cause  of  the  injury  plaintiff  sus- 
tained. 

While  we  think  this  a  very  close  case,  and  that  it  is  a 
matter  of  some  doubt  whether  the  defendant  company  is 
legally  liable  for  this  injury  or  not,  yet,  we  feel  constrained 
to  overrule  the  assignment  of  error  going  to  the  action  of 
the  Court  in  refusing  to  direct  a  verdict,  and  to  submit  the 
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question  again  to  a  jury  upon  a  proper  charge  under  the 
construction  of  the  declaration  which  we  have  given  herein. 
Under  the  second  assignment  it  is  insisted  the  Court 
was  in  error  in  requiring  defendant's  learned  counsel  to 
argue  the  motion  for  a  directed  verdict  in  the  presence  of 
the  jury.  We  think  this  is  clearly  manifest  error.  This 
record  shows  that,  when  the  plaintiff  closed  his  testimony, 
defendant's  learned  counsel  thereupon  moved  for  a  directed 
verdict.  He  asked  to  be  allowed  to  make  this  motion  out 
of  the  presence  of  the  jury,  but  the  Court  replied,  "I  never 
exclude  the  jurv  on  a  motion  for  a  P.  I.  .  .  .  Just 
state  the  motion  Mr.  King,  I  don't  know  that  I  will  want 
to  hear  argument  on  it."  Thereupon,  counsel  for  defend- 
ant stated  in  the  presence  of  the  jury  his  grounds  for  the 
motion,  when  it  was  overruled  by  the  Court  with  the  state- 
ment, "You  mav  renew  the  motion  at  the  conclusion  of  all 
the  testimony,  when  I  will  hear  argument."  To  this  ac- 
tion of  the  trial  Judge  the  defendant  excepted.  At  the 
conclusion  of  all  the  testimony,  defendant's  learned  counsel 
stated  to  the  Court,  "I  want  to  renew  my  motion  for  per- 
emptory instructions  on  the  same  grounds  as  stated  at  the 
close  of  the  plaintiff's  proof.  I  want  to  argue  it  and  be 
permitted  to  argue  it  out  of  the  presence  of  the  jury."  To 
this  the  Court  replied,  "I  am  going  to  allow  you  to  argue 
it  in  the  presence  of  the  jury,  and  as  a  part  of  the  argu- 
ment of  the  whole  case."  Defendant's  counsel  then  ex- 
cepted to  the  action  of  the  Court  in  requiring  him  to  argue 
his  potion  in  the  presence  of  the  jury,  and  to  this  excep- 
tion the  Court  stated,  "I  do  not  require  you  to  argue  it  at 
all."  Thereupon  plaintiff's  learned  counsel  proceeded  to 
argue  all  the  facts  of  the  case,  and  how  much  time  he  con- 
sumed in  doing  so  the  record  fails  to  disclose.  The  record 
does  show,  however,  that  in  his  argument  to  the  Court  in 
the  presence  of  the  jury,  on  the  motion  for  peremptory  in- 
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structions,  he  insisted  that  the  defendant  was  liable,  first, 
because  of  insufficient  help;  second,  the  ignorance  of  the 
plaintiff  as  to  the  weight  of  the  glass ;  third,  that  the  pres- 
ence of  the  foreman  during  the  moving  of  the  glass  was  in 
legal  contemplation  his  actual  supervision  of  the  work,  and 
whether  or  not  his  back  was  turned  Avhen  the  glass  fell 
matters  not,  as  it  was  his  duty  to  see  that  it  did  not  fall ; 
fourth,  that  the  plate  glass  fell  at  once  upon  Harris  leaving 
his  place ;  that  three  men  on  one  ^ide  and  two  on  the  other 
changed  the  balance,  causing  immediate  falling  upon  Har- 
ris leaving;  fifth,  that  the  presence  of  Burkhardt  on  the 
car  when  the  change  took  place  amounts  to  a  ratification  of 
the  change  and  amounted  in  legal  contemplation  to  an 
order  from  said  foreman  to  Harris  to  leave  his  place ;  sixth, 
that  defendant  ordered  Cannon  into  a  dangerous  place  to 
work ;  seventh,  the  dimension  and  size  of  the  crate,  stating 
the  length  and  width  and  suggesting  same  as  a  matter  for 
judicial  notice. 

These  seven  theories,  or  propositions  of  fact,  or  of  neg- 
ligence, it  seems  were  argued  before  the  jury  as  grounds  of 
liability  of-  the  defendant.  After  plaintiff's  learned  coun- 
sel concluded  his  argument  to  the  jury,  defendant's  at- 
torney then  proceeded  to  argue  at  length  in  the  presence  of 
the  jury  these  various  propositions,  or  theories,  or  acts  of 
negligence,  to  the  Court.  This  record  shows  that  twenty- 
six  pages  are  covered  by  the  argument  of  defendant's  coun- 
sel and  his  replies  to  the  argument  or  statements  of  the 
learned  trial  Judge  as  they  bore  upon  some,  if  not  all,  of 
the  theories  of  learned  counsel  for  plaintiff.  Some  of  the 
testimony  of  a  portion  of  the  witnesses  was  argued  both 
by  the  trial  Judge  and  learned  counsel  for  defendant.  In 
the  latter's  argument  to  the  Court,  he  urgently  and  per- 
sistently insists  that  there  was  no  evidence  of  negligence 
shown  by  plaintiff's  proof,  and  while  doing  so  the  trial 
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Judge  would  indicate  the  evidence  of  negligence  insisted 
upon  by  plaintiff's  counsel,  and  in  some  instances  called  on 
defendant's  counsel  for  a  reply  to  the  argument.  It  is  not 
necessary  that  we  undertake  to  set  out  all  that  was  said 
both  by  the  trial  Judge  and  learned  counsel  for  defendant 
during  this  protracted  discussion  on  the  motion  for  a  di- 
rected verdict  in  the  presence  of  the  jury.  It  is  clear  to  our 
minds  that  the  jury  could  reach  no  other  conclusion  than 
that  the  Court  was  turning  down  every  proposition  urged 
by  defendant's  learned  counsel,  except  one,  and  that  was 
that  the  servant  who  called  to  Harris  to  bring  him  the  iron 
pipe  was  not  a  vice  principal,  and  had  no  authority  to  order 
or  direct  any  of  the  hands  there  at  work.  After  this  dis- 
cussion by  the  trail  Judge  and  learned  counsel  was  con- 
cluded, counsel  then  attempted  to  address  the  jury  on  the 
facts  of  the  case,  and  we  quite  agree  with  him  when  he  says 
his  argument  was  practically  an  idle  ceremony.  The  jury's 
mind  had,  no  doubt,  become  fixed  against  his  client  by 
hearing  what  the  trial  Judge  said  during  his  argument  for 
a  directed  verdict.  That  the  jury  returned  a  verdict 
against  defendant  is  not  to  be  wondered  at  under  these 
circumstances,  and,  in  fact,  it  would  have  been  remarkable 
if  they  had  taken  the  bit  in  their  own  mouths  and  over- 
ridden what  they  could  well  and  easily  see  was  the  opin- 
ion of  the  learned  trial  Judge  concerning  the  facts  of  this 
case  and  the  liability  of  the  defendant.  Without  further 
comment  on  this,  to  our  minds  remarkable  proceeding,  we 
will  simply  content  ourselves  with  saying  that  it  was  mani- 
fest error  and  would  entitle  defendant  to  a  reversal  of  this 
case  if  nothing  else  appeared  in  the  record. 

We  think  it  was  error  in  the  Court  in  admitting  any 
evidence  about  the  danger  of  the  work  plaintiff  was  doing, 
or  the  failure  of  defendant  to  instruct  him  or  warn  him  of 
such  danger,  for  the  reason  neither  was  made  a  ground  of 
liability  in  the  declaration. 
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The  fourth  and  fifth  assignments  are  overruled  for  the 
reason  that  we  think  the  law  as  stated  therein  is  substanti- 
ally correct. 

Under  the  sixth  assignment  it  is  insisted  the  Court  was 
in  error  in  that  part  of  his  charge  to  the  jury  which  is  as 
.follows: 

"The  theory  of  the  plaintiff  is,  that  he  was  employed  by 
the  defendant  to  do  an  impossible  thing,  to  sustain  an  im- 
possible weight,  and  that  he  didn't  know  that  at  the  time 
but  that  the  defendant  did  know  it,  and  that  he  therefore, 
not  knowing  it,  was  not  guilty  of  contributory  negligence 
in  undertaking  the  job  because  at  the  time  he  did  not  know 
that  it  was  an  impossible  job  he  had  assumed  to  do,  but 
that  the  defendant  did,  or  ought  by  the  exercise  of  ordinary 
care,  to  have  known  it.    That  is  the  plaintiff's  theory." 

If  that  was  the  plaintiff's  theory  on  the  trial  of  this 
cause  in  the  lower  Court,  it  was  to  some  extent  at  variance 
with  the  averments  of  his  declaration,  for  there  is  nothing 
therein  charging  that  he  did  not  know  that  he  was  employed 
to  do  an  impossible  thing  when  he  began  his  work.  In 
fact,  there  is  no  averment  in  the  declaration  about  his  want 
of  knowledge  of  the  character  of  work  he  was  employed  to 
do,  or  the  knowledge  of  the  defendant  as  to  such  work.  His 
testimony  shows  that  he  is  a  man  of  about  sixty  years  old, 
and  has  been  doing  carpenter  work  for  a  long  time,  and 
knew  about  the  weight  of  this  crate  of  glass.  He  knew  its 
size,  and  certainly  must  have  knowTi  something  about 
whether  it  could  be  easily  managed  or  not.  There  is  no 
averment  in  the  declaration  of  a  want  of  such  knowledge 
on  his  part,  or  a  superior  knowledge  on  the  part  of  the 
defendant.  He  simply  averred  that  he  was  employed,  with 
four  others,  to  push  a  crate  of  glass,  and  he  alone  was 
directed  to  go  to  one  side  of  it  and  keep  it  from  falling, 
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which,  as  he  says,  it  was  impossible  for  him  to  do.  There 
was  no  averment  that  he  did  not  know  it  was  impossible 
for  him  to  keep  it  balanced,  or  that  the  defendant  knew  he 
could  not  do  so.  In  this  portion  of  the  Court's  charge  we 
think  he  failed  to  clearly  state  the  issues  to  the  jury  as 
they  are  shown  by  the  pleadings,  and  this  was  prejudicial 
in  the  Court.  2  Higgins,  520;  112  Tenn.,  207;  90  Tenn., 
711. 

We  will  not  undertake  to  set  out  that  portion  of  the 
charge  found  under  the  seventh  assignment  of  error,  but 
think  it  liable  to  the  same  objections  as  apply  to  the  sixth 
assignment.  The  Court  did  not  clearly  state  the  issues 
raised  by  the  pleadings,  and  charged  that  plaintiff's  theory 
was  that  he  did  not  know  of  the  impossibility  of  his  doing 
this  work,  and  that  the  defendant  did  know  it.  No  such 
issue  was  raised  by  the  pleadings  in  this  case.  The  only 
issue  made  was  whether  the  defendant  had  a  sufficient  num- 
ber of  men  present  at  the  time  to  help  plaintiff  balance  the 
crate  of  glass  and  keep  it  from  falling  as  it  did.  The  in- 
structions to  the  jury  should  have  been  confined  to  this 
issue. 

It  is  next  insisted  that  the  trial  Judge  was  in  error  in 
giving  to  the  jury  as  a  part  of  his  charge,  the  following 
instructions : 

"Gentlemen,  I  will  charge  you  on  one  other  phase  of 
this  case.  I  have  not  undertaken  in  the  charge  to  discuss 
in  detail  the  various  theories  of  the  parties  to  the  lawsuit, 
but  have  confined  the  charge  to  a  discussion  in  its  general 
application.  Xow  the  jury  having  heard  the  evidence  and 
listened  to  the  lawyers  discussing  their  various  theories  as 
to  how  it  happened,  will  apply  the  principles  of  law  that  I 
have  announced  in  the  charge  to  whatever  theories  you  find 
sustained  by  the  evidence,  I  will  refer  to  one  theory  that 
argument  has  been  directed  to  by  both  sides  and  make  this 
statement  as  applicable  to  that  theory." 
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We  think  this  instruction  was  clearly  erroneous.  In- 
stead of  directing  the  jury  to  apply  the  principles  of  law 
that  he  had  announced  in  his  charge  to  whatever  theory 
they  found  sustained  by  the  evidence,  the  Court  should 
have  confined  his  instructions  to  the  issues  raised  by  the 
pleadings.  As  it  appears,  supra,  the  learned  counsel  for 
plaintiff  had  advanced  seven  theories,  upon  either  one  of 
which  he  insists  the  defendant  was  liable.  By  an  examina- 
tion of  the  declaration  it  appears  that  but  one  of  his  the- 
ories was  in  issue,  and  that  was,  the  failure  of  the  defend- 
ant to  have  a  sufficient  number  of  men  present  to  assist  in 
the  work.  Yet,  under  this  instruction,  the  jury  was  war- 
ranted in  returning  a  verdict  for  the  plaintiff  if  they  found 
either  of  the  seven  theories  insisted  upon  by  plaintiff's 
learned  counsel,  sustained  by  the  evidence.  This  charge 
placed  the  burden  upon  the  defendant  to  come  prepared  to 
deny  and  meet  every  theory  advanced  in  argument  to  the 
jury  by  plaintiff's  learned  counsel.  Some  of  these  theories 
he  may  have  never  suspected  would  be  insisted  upon ;  yet, 
however  far-fetched  such  theories  might  have  been,  the 
jury  was  instructed  to  find  in  favor  of  such  theory  if  there 
was  evidence  to  support  it.  We  hardly  think  the  learned 
trial  Judge,  who  is  usually  very  dear  and  correct  in  his 
charges  to  the  jury,  fully  appreciated  just  what  he  was 
saying  in  this  particular  part  of  his  charge.  It  is  unneces- 
sary that  further  comment  be  made  on  this  instruction,  as 
it  was  clearly  error. 

Several  requests  were  offered  by  the  defendant's  learned 
counsel  to  the  trial  Judge  which  he  sought  to  have  incorpo- 
rated as  a  part  of  his  charge.  The  request  found  under  the 
12th  assignment  of  error  we  think  should  have  been  given 
to  the  jury.  It  was  not  covered  by  any  part  of  the  general 
charge.    It  is  in  the  following  language : 
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"Gentlemen  of  the  jury,  if  you  should  find  that  the  fore- 
man, Mr.  Burkhardt,  was  behind  the  case  at  the  time  Matt 
Harris  was  called  to  bring  the  roller  to  the  front  end,  and 
that  he  saw  Harris  leave  the  rear  and  take  said  roller  to  the 
front  of  the  case,  and  that  he  said  nothing  to  Harris  and 
gave  no  orders  whatever,  I  charge  you  that  his  failure  to 
order  Harris  back  to  his  place  will  not  render  the  defend- 
ant liable  in  damages  to  the  plaintiff  in  this  case,  unless 
you  further  find  that  the  failure  of  the  said  foreman  in  this 
regard  was  the  proximate  and  direct  cause  of  the  injuries 
sustained  by  plaintiff,  and  that  such  order,  if  given,  would 
have  resulted  in  the  plaintiff's  safety  from  the  injuries  he 
suffered." 

This  was  certainly  a  correct  statement  of  the  law  of 
this  case.  If  Burkhardt's  failure  to  keep  Harris  in  his 
place  of  work  was  not  the  proximate  and  direct  cause  of 
plaintiff's  injury,  then  it  seems  to  us  that  he  would  have 
no  right  to  recover  from  this  defendant,  and,  under  this 
request,  it  would  have  been  left  to  the  jury,  as  it  should 
have  been,  to  say  whether  or  not  the  failure  of  the  fore- 
man in  the  respect  mentioned  was  the  direct  and  proxi- 
mate cause  of  plaintiff's  injurj-.  The  whole  argument  of 
learned  coimsel  for  appellee  in  this  Court,  and  we  gather 
from  the  record  that  it  was  the  burden  of  his  contention  in 
the  lower  Court,  Avas  that  it  was  negligence  in  the  fore- 
man to  permit  Harris  to  leave  his  place  of  work,  and  in 
not  ordering  him  back  to  his  position.  Granting  that 
this  was  n^ligence  in  the  foreman,  that  of  itself  would 
not  make  the  defendant  liable.  Such  negligence  must 
have  been  the  proximate  cause  of  plaintiff's  injury  in 
order  to  entitle  him  to  recover  in  this  action.  The  entire 
case  seems  to  turn  upon  that  one  question  of  fact.  Plain- 
tiff's counsel  insists  that  three  men  should  have  been  kept 
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on  each  side  of  the  crate  in  order  to  keep  it  balanced  and 
prevent  it8  falling. 

It  is  insisted  by  learned  counsel  that  defendant's  neg- 
ligence consisted  in  taking  one  of  these  men  away  from 
the  side  on  which  plaintiff  was  working,  or  to  permit  him 
to  leave  that  side  was  an  act  of  negligence  for  which  the 
company  was  liable  to  plaintiff  for  his  injury.  If  such 
act  of  negligence  was  not  the  proximate  cause  of  his 
injury,  then  plaintiff  could  not  recover  on  account  of  such 
negligence.  For  these  reasons  we  think  the  trial  Judge 
should  have  given  this  request  as  a  part  of  his  charge 
to  the  jury,  and  had  he  done  so,  the  result  might  have  been 
different. 

It  is  stated  by  learned  counsel  for  the  company  that 
there  is  no  proof  of  negligence  on  its  part,  or  on  the 
part  of  its  foreman,  and  that  if  there  was  any  negligence 
whatever,  it  was  the  act  of  plaintiff's  fellow  ser\''ants,  and 
the  only  act  of  negligence  his  learned  counsel  refers  to 
and  relies  upon,  as  we  gather  it  from  his  brief,  is  this 
particular  act  of  Harris  in  leaving  his  place  of  work  with 
the  knowledge  of  the  foreman,  and  the  failure  of  the  latter 
to  promptly  put  someone  else  in  Harris'  place.  It  was  at 
this  particular  time  and  in  this  way,  plaintiff's  learned 
counsel  insists,  that  defendant  failed  to  furnish  a  suffi- 
cient number  of  haitds  to  do  the  work  for  which  he  was 
employed  to  assist  in  doing. 

The  other  assignments,  while  some  of  them  touch 
closely  the  border  line  of  error,  we  hardly  think  we  would 
be  justified  in  sustaining.  That  this  negro  man  was 
badly  injured  there  is  no  doubt,  and  if  the  company  is 
liable  for  his  injury  he  should  have  a  recovery  in  this 
suit ;  but  we  will  not  undertake  to  pass  upon  the  facts  of 
this  case  to  determine  whether  he  has  made  out  his  case  of 
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liability  or  not,  for  the  reason  that  it  must  go  back  to  be 
again  tried  before  a  jury,  and  for  that  reason  it  would 
be  improper  for  us  to  express  our  opinion  of  this  evidence. 
It  results  that  the  judgment  of  the  lower  Court  is  re- 
versed and  the  cause  remanded  for  another  trial  in  accord- 
ance with  the  principles  announced  in  this  opinion.  The 
appellee  will  pay  the  cost  of  this  appeal. 


SouTHEEN  Railway  Company  v.  Lee  J.  Smith. 

Affirmed  by  Supreme  Court  at  Knoxville,  1915. 

Cabbies  of  Lrv^E  Stock.    Notice  of  loss  before  removal.    Compli- 
ance or  tcaiver. 

A  8bii^[>er  of  live  stock  under  a  bill  of  lading  requiring  notice  of 
loss  or  injury  to  live  stock  to  be  given  to  the  delivering  agent 
before  tbe  animals  are  removed  from  the  premises  of  the  car- 
rier compiles  therewith  by  calling  the  attention  of  the  agent 
to  the  condition  of  the  live  stock  before  they  are  removed  from 
the  premises  and  having  the  agent  carefully  to  examine  them 
and  to  make  note  of  the  injuries  upon  the  bill  of  lading. 


From  W-ashinoton  County. 

Api)€al   in  error  from   Circuit   Court  of  Washington 
County.    Daxa  Harmon,  Judge. 

Habr  &  Burrow  for  Plaintiff  in  Error. 
Thad.  a.  Cox  for  Defendant  in  Error. 
Mr.  Justice  Hat.l  delivered  the  opinion  of  the  Court. 
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This  suit  was  instituted  by  the  defendant  in  error, 
Lee  J.  Smith,  before  a  Justice  of  the  Peace  of  Washing- 
ton County  against  the  plaintiff  in  error  to  recover  dam- 
ages for  injuries  to  a  shipment  of  live  stock  consisting  of 
twelve  mules,  which  were  shipped  from  Concord,  North 
Carolina,  to  Watauga,  Tennessee,  over  plaintiff  in  error's 
line  of  railroad. 

The  case  was  finallv  carried  to  the  law  Court  at  John- 
son  City,  where  it  was  tried  before  the  Court  and  a  jury, 
and  a  verdict  and  judgment  rendered  against  the  rail- 
way company  for  $200.00.  From  this  judgment  the  rail- 
way company  appealed  to  this  Court,  after  its  motion  for 
a  new  trial  had  been  overruled. 

Evidence  was  offered  by  the  defendant  in  error  (plain- 
tiff below)  tending  to  show  that  the  mules  were  delivered 
to  the  railway  company  at  Concord,  North  Carolina,  in 
good  condition,  and  that  when  the  shipment  arrived  at 
Watauga,  Tennessee,  one  of  the  mules  was  dead  in  the 
car,  and  another  had  its  hip  crushed  so  that  it  afterwards 
had  to  be  killed ;  another  had  its  knee  injured  in  such  a 
way  as  to  practically  render  it  valueless,  and  others  of  the 
shipment  sustained  injuries  of  a  less  serious  character. 

The  live  stock  contract,  under  which  the  mules  were 
shipped,  contained  the  following  provision: 

"That  as  a  condition  precedent  to  any  right  to  recover 
any  damage  for  loss  or  injury  to  said  live  stock,  notice 
in  writing  of  the  claim  therefor  shall  be  given  to  the  agent 
of  the  carrier  actually  delivering  said  live  stock  wherever 
such  deliverv  mav  be  made,  and  such  notice  shall  be  so 
given  before  said  live  stock  is  removed  or  is  intermingled 
with  other  live  stock." 

No  notice  in  writing  of  the  claim  for  damages  was  given 
the  railway  company  by  the  defendant  in  error  prior  to 
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bringing  the  present  suit;  but  the  evidence  shows,  how- 
ever, that  the  defendant  in  error  called  the  railway  com- 
pany agent's  attention  at  Watauga,  Tennessee  (the  des- 
tination of  the  shipment),  to  the  condition  of  the  mules, 
and  the  agent  examined  them  and  noted  on  the  freight  bill 
their  condition.  In  other  words,  the  evidence  tends  to 
show  that  the  railway  company,  through  its  agent  at  Wa- 
tauga, inspected  the  shipment  and  familiarized  itself 
with  the  nature  and  extent  of  the  injuries  which  the  mules 
received  while  being  transported,  and  was  in  possession  of 
all  the  information  that  notice  in  writing  could  have  given 
it. 

The  first  assignment  of  error  is  to  the  effect  that  the 
court  erred  in  not  holding  that  the  defendant  in  error  was 
bound  to  give  the  written  notice  of  his  claim  for  damages 
in  accordance  with  the  terms  of  the  contract,  and  having 
failed  to  do  so,  he  was  not  entitled  to  recover. 

We  are  of  the  opinion  that  written  notice  was  unnec- 
essary, in  view  of  the  fact  that  the  attention  of  the  rail- 
way company's  agent  was  called  to  the  condition  of  the 
mules  upon  their  arrival  at  Watauga  (their  destination), 
and  the  agent  examined  them  and  noted  the  injuries  which 
they  had  sustained.  This  gave  the  railway  company  all 
the  information  concerning  the  injuries  to  said  animals 
that  a  written  notice  could  have  given  it.  The  purpose 
and  object  of  requiring  notice  in  writing  before  the  stock 
is  removed  from  the  car  or  is  intermingled  with  other  live 
stock,  is  to  give  the  agent  of  the  railway  company  an  op- 
portunity to  inspect  the  stock,  ascertain  the  nature  and 
extent  of  the  injuries  to  them,  and  to  prevent  a  fraud  from 
being  practiced  upon  the  railway  company. 

We  think  this  purpose  was  fully  accomplished  by  the 
fact  that  the  agent's  attention  was  called  to  the  stock  by 
the  shipper  upon  their  arrival  at  Watauga,  and  he  in- 
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spected  them  and  ascertained  the  nature  and  extent  of 
their  injuries  before  they  were  unloaded  from  the  car,  or 
before  thev  were  intermingled  with  other  stock.  In  view 
of  said  inspection  by  the  agent  of  the  railway  company  at 
the  point  of  destination,  we  are  wholly  unable  to  see  the 
necessity  for  giving  the  written  notice  provided  for  in  the 
contract. 

By  the  second  and  last  assignment  of  error  it  is  insist- 
ed that  the  court  erred  in  allowing  the  judgment  for  $200 
to  be  entered  against  the  railway  company,  because  the 
contract  provided  upon  the  question  of  damages  the  fol- 
lowing: N 

"That  should  damage  occur  for  which  the  railway  com- 
pany may  be  liable  the  value  at  the  place  and  date  of  ship- 
ment shall  govern  the  settlement,  but  in  no  event  shall 
the  amount  claimed  or  recovered  exceed:  For  horses  and 
mules,  each  $100.00." 

The  evidence  shows  that  the  mule  found  dead  in  the 
car  was  worth  $135.00,  and  evidence  was  offered  tending 
to  show  that  one  bay  mare  mule,  which  had  her  hip  crush- 
ed and  had  to  be  killed,  was  worth  $175.00,  and  also 
another  eight-year-old  mule  worth  $150.00  had  his  leg 
hurt  in  such  a  way  as  to  render  it  practically  valueless, 
and  still  another  black  horse  mule  sustained  damages  to 
his  feet  and  legs  to  the  amoimt  of  $40.00. 

The  verdict  of  the  jury  was  for  only  $200.00,  which 
shows  that  the  amount  awarded  the  plaintiff  by  the  jury 
was  less  than  $100.00  each  for  the  two  dead  mules,  and 
the  mule  that  was  practically  rendered  valueless  by  the 
injuries  which  it  sustained,  saying  nothing  of  the  black 
mule  which  was  injured  to  the  extent  of  $40.00. 

We  are  of  the  opinion  that  neither  of  said  assignments 
of  error  can  be  sustained.  The  judgment  is,  therefore, 
affirmed  with  costs. 
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Nashville,  Chattanooga  &  St.  Louis  R.  R.  v.  Ethel 

S.  Justice  and  Husband. 

Writ  of  certiorari  denied  by  the  Supreme  Court  at 

Nashville,  1914. 

Motion  fob  a  Dibegted  Verdict.     Credibility  of  testimony.     In- 
herent improhahility. 

When  the  testimony  introduced  by  a  plaintiff  is  shown  by  the 
physical  facts  and  surroundings  to  be  absolutely  untrue,  or 
when  it  is  so  inherently  improbable  as  that  no  reasonable 
person  can  accept  it  as  true  or  possible,  the  Circuit  Judge 
should  take  the  case  from  the  Jury,  notwithstanding  oral  state- 
ments tending  to  show  a  right  of  action. 


Fbom  Davidson  County. 


Appeal  in  error  from  the  Second  Circuit  Court  of  Dav- 
idson County.     M.  M.  Meeks^  Judge. 

Claude  Waller  and  Frank  Slemons  for  Plaintiff 
in  Error. 

J.  B.  Daniel  and  Levine  &  Levine  for  Defendants  in 
Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  by  Mrs.  Justice  to  recover  of  the  rail- 
way company  the  value  of  a  trunk  and  its  contents  which 
slie  claimed  were  damaged  by  the  seeping  in  of  molasses 
while  the  trunk  was  in  the  custody  of  the  railway  com- 
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pany.  She  claimed  that  she  sustained  this  loss  while  her 
trunk  was  in  transit  from  Memphis  to  Nashville.  The 
case  was  tried  by  the  Court  and  a  jury.  Verdict  and  judg- 
ment for  a  substantial  sum  were  in  her  favor.  The  com- 
pany has  appealed  and  assigned  numerous  errors. 

After  due  consideration  we  feel  constrained  to  the  con- 
clusion that  the  first  assignment  of  error  should  have  been 
sustained.  This  assignment  is  predicated  upon  the  re- 
fusal of  the  Court  to  direct  a  verdict.  Our  reasons  for 
this  holding  will  be  briefly  stated. 

The  contention  of  the  plaintiff  below  was  that  the  mo- 
lasses was  spilled  upon  her  trunk  while  in  the  care  of  the 
railway  company  and  permeated  the  joints  or  cracks  there- 
of and  thus  reached  the  interior  and  spoiled  the  contents. 
The  insistence  of  the  railway  company  primarily  was  that 
the  contention  of  Mrs.  Justice  was  an  impossible  one,  and 
that  its  improbability  or  absolute  untruthfulness  was  estab- 
lished by  the  physical  condition  of  the  trunk.  This  trunk 
was  before  the  lower  Court  and  was  certified  to  this  Court 
as  a  part  of  the  record.  It  is  insisted  by  the  railway  com- 
pany that  an  examination  of  the  trunk  demonstrates  that 
the  fluid  was  originally  on  the  inside  and  that  it  could 
not  have  entered  from  the  exterior. 

It  would  seem  at  first  view  that  we  have  the  case  of 
two  theories  of  fact  presented,  one  of  which,  and  that 
most  favorable  to  the  plaintiff,  was  accepted  by  the  jury. 
Upon  closer  scrutiny,  however,  we  are  brought  squarely 
to  the  question  as  to  whether  Mrs.  Justice  presented  any 
material  and  credible  testimony  to  support  her  contention 
that  her  trunk  was  permeated  by  molasses  entering  from 
the  outside.  The  trunk  is  a  physical  fact,  the  condition 
and  appearance  of  which  cannot  be  denied  or  its  eviden- 
tial force  weakened  by  any  oral  statements.  After  a  car^ 
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ful  iDspection  of  the  trunk  we  have  reached  the  conclu- 
sion that  the  theory  of  the  plaintiff  below  is  unbelievable 
and  is  without  material  evidence  to  support  it,  and  that 
the  Circuit  Judge  should  have  taken  the  case  from  the 
jury.  Our  opinion  is  that  the  fluid  which  did  the  damage 
was  originally  in  the  trunk  and  that  it  did  not  reach  the 
interior  from  any  outside  source  while  in  the  custody  of 
the  railway  company. 

If  there  is  an  equilibrium  in  two  suggested  probabili- 
ties, that  is  to  say,  if  the  one  theory  is  just  as  probable 
as  the  other,  and  the  proximate  cause  would  have  to  be 
guessed  at  by  the  triers  of  the  facts,  the  case  should  not 
be  submitted  to  the  jury  at  all.  This  is  plain.  But 
when,  instead  of  having  merely  a  balancing  of  probabili- 
ties, we  have  a  decided  tilt  toward  that  probability  which 
negatives  the  plaintiff's  right  of  recovery,  there  is  greater 
reason  why  the  jury  should  not  be  permitted  to  speculate. 

It  seems  to  be  now  firmly  established  that  appellate 
courts  may  disregard  impossible  or  palpably  improbable 
testimony  and  treat  it  as  no  evidence:  Quotain/j  v.  U,  8., 
140  U.  S.,  417;  35  L.  Ed.,  501.  Tested  by  this  rule, 
plaintiff's  explanation  of  the  seeping  of  the  fluid  from  the 
outside  must  be  discredited.  This  was  and  is  demonstra- 
bly impossible,  and  no  Court  could  proceed  to  judgment 
satisfactorily  under  the  circumstances. 

It  seems  to  us  that  another  rule  is  or  should  be  opera- 
tive: Positive  testimony  should  be  weighed  in  connection 
with  its  circumstances  and  with  the  situation  to  which  it 
has  reference;  and  if  these  circumstances  demonstrate 
absolute  untruthfulness  of  the  testimony,  then  the  state- 
ment of  fact,  however  positively  made,  should  be  disre- 
garded: Atlantic  WorJcs  v.  Brady,  107  U.  S.,  192,  27  L. 
Ed.,  438. 
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There  is  such  a  thing  as  non-proof  notwithstanding  the 
bringing  forward  of  testimony.  By  this  is  meant  the  ab- 
sence in  the  testimony  of  that  which  appeals  to  the  belief 
of  the  trier  of  the  cause,  or  the  presence  of  circumstances 
which  destroy  human  testimony  as  of  evidential  value. 
In  the  case  at  bar  the  latter  feature  is  prominent.  The 
unalterable  physical  appearances  destroy  the  positive 
statements,  and  as  these  physical  facts  overwhelm  the 
theory  of  the  plaintiff,  there  is  no  proof.  Hence  a  case 
of  non-proof,  notmthstanding  an  offering*  of  witnesses  or 
of  testimony  so-called. 

We  must  not  be  understood  as  attributing  deliberate 
falsehood  to  the  plaintiff  and  her  witnesses.  We  simply 
say  that  they  must  be  mistaken,  or  that  Mrs.  Justice  over- 
looked or  forgot  a  circumstance  which  could  have  ex- 
plained the  spilling  of  the  fluid  into  the  trunk.  In  her 
chagrin  she  seeks  to  cast  the  blame  on  someone  else.  Not 
an  unusual  thing  with  witnesses  of  certain  temperament. 

The  judgment  of  the  lower  Court  is  reversed  and  the 
cause  dismissed  with  costs. 
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3tRs.  WiNCY  Chumley  v.  Louisville  &  Nashville 

Kailboad. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1914. 

1.  Declaration.     Duty  of  pleader  as  to  setting  forth  cause  o; 

action. 

A  widow  suing  a  railway  company  for  the  negligent  killing  of 
her  husband  must  aver  specific  facts  showing  wherein  the 
company  owed  her  husband  some  duty  the  breach  of  which 
caused  his  death.  General  averments  of  negligence  where  no 
relation  existed  between  the  deceased  and  the  company  will 
not  suffice. 

2.  Same.    Demurrer  to  a  declaration  brought  for  killing  trespasser. 

A  declaration  setting  forth  the  fact  that  the  husband  of  the 
plaintiff  had  been  killed  by  ordinary  negligence  of  a  railroad 
(H>mpany  while  the  husband  was  in  the  iwsition  of  or  occupy- 
ing the  attitude  of  a  trespasser  is  demurrable.  And  a  declara- 
tion which  shows  that  the  decedent  either  assumed  the  risk 
of  his  i)osition  or  was  guilty  of  proximate  contributory  negli- 
gence is  demurrable,  notwithstanding  the  general  averments 
of  breach  of  duty  upon  the  part  of  a  railway  company. 

3.  Samel    Declaration  disclosing  wrongful  death  in  another  state 

demurrable,  when. 

It  is  incumbent  urK)u  a  party  suing  in  this  State  for  the  wrongful 
death  of  another  in  a  foreign  State  or  jurisdiction  to  aver  the 
existence  of  a  constitutional  or  statutory  provision  preserving 
a  right  of  action.  Otherwise  it  will  be  presumed  that  the 
common  law  of  the  foreign  State  prevaUs,  and  that  the  right 
of  action  abated  with  the  death  of  the  party. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.     Thos.  E.  Matthews,  Judge. 
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Jas.  T.  Milleb  for  Plaintiff  in  Error. 

F.  M.  Bass  for  Defendant  in  Error. 

Mk.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Mes.  Chumley,  as  the  widow  of  one  Ed  Chumley, 
brought  this  suit  to  recover  damages  for  his  alleged  wrong- 
ful death  at  the  hands  of  the  defendant  railway  company  in 
Alabama.  The  Circuit  Judge  sustained  the  demurrer  to 
the  declaration  presented  by  the  company  and  dismissed 
the  suit.  She  excepted  and  appealed,  and  is  here  assigning 
errors  upon  the  judgment  of  the  Court. 

The  declaration  contains  two  counts.  The  first  one  in 
substance  averred  that  in  July,  1913,  defendant  was  ope- 
rating as  part  of  its  system  a  railroad  with  rolling  stock 
at  and  near  a  place  called  Adger,  in  Alabama,  and  that 
especially  the  company  was  operating  a  freight  train  at 
this  place,  and  that  her  husband  did  ride  on  the  side  of 
said  freight  train  pursuant  to  an  invitation  of  the  defend- 
ant, and  that  while  so  doing  and  exercising  ordinary  care 
the  defendant  ran  its  train  near  an  extended  platform,  the 
striking  of  which  threw  her  husband  to  the  ground  and 
mashed  and  mangled  him  so  that  he  died.  The  second 
count  is  a  repetition  of  the  first  with  the  exception  of  stat- 
ing that  instead  of  an  invitation  to  ride,  he  was  on  the  side 
of  the  freight  train  with  the  knowledge  and  consent  of  the 
railway  company,  its  officers,  agents  and  servants. 

The  prominent  fact  set  forth  is  that  Chumley  was  riding 
upon  the  side  of  a  freight  train.  This  clearly  implies  that 
he  was  swinging  to  a  box  or  gondola  car,  with  his  body  ex- 
tending outward.  It  cannot  be  denied  but  that  he  was  well 
aware  of  the  danger  of  the  situation;  especially  must  it 
be  conclusively  inferred  that  he  knew  of  the  existence  of 
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permanent  structures  adjacent  to  the  track  and  near  enough 
to  endanger  his  person  while  traveling.  We  have  then  the 
case  of  a  passenger  who  deliberately  takes  a  position 
fraught  with  the  gravest  danger  even  upon  the  best  regu- 
lated railroads  of  the  country.  Such  conduct  can  be  char- 
acterized as  reckless  and  foolhardy  only.  There  is  no  pre- 
tense that  he  was  commanded  to  take  this  position,  or  that 
he  was  directed  by  the  chief  officer  of  the  train  to  place 
himself  in  such  situation. 

The  legal  consequence  is  plain  from  two  points  of  view. 
The  assumption  of  risk  of  injuries  is  not  limited  to  the 
relation  of  master  and  servant.  The  proposition  may  be 
invoked  in  almost  every  jural  situation.  There  can  be  no 
doubt  that  Chumley  voluntarily  assumed  the  risk  of  injury 
from  his  position,  especially  the  risk  of  injury  from  the 
ordinary  and  prudent  operation  of  the  train.  Volenti  fit 
non  injuria. 

Again,  no  man  would  in  the  exercise  of  ordinary  care 
and  prudence  take  such  a  position,  even  at  the  command  of 
a  conductor  or  a  superintendent,  unless  he  sustained  the 
relation  of  a  servant  to  the  company.  Consequently, 
Chumley  was  guilty  of  the  grossest  contributory  negli- 
gence such  as  would  bar  any  right  of  action  which  might 
survive.  In  this  view  it  is  wholly  unnecessary  to  enter 
upon  a  discussion  as  to  what  constituted  an  invitation,  and 
also  of  the  reciprocal  duties  of  the  inviter  and  the  invitee. 

Again,  a  majority  of  the  Court  are  of  the  opinion  that 
the  declaration  in  this  case  is  so  worded  as  to  be  diapha- 
nous, and  that  it  sets  forth  by  unavoidable  inference  the 
situation  of  a  mere  trespasser  to  whom  no  duty  with  re- 
spect to  permanent  structures  was  owing.  At  all  events, 
the  case  of  a  bare  licensee  is  the  very  strongest  interpreta- 
tion that  can  be  placed  upon  the  declaration  when  constnied 
in  the  light  of  those  things  which  all  men  and  all  Courts 
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know.  There  is  no  pretense  that  Chumley  had  been  ac- 
cepted as  a  passenger,  or  that  he  was  paying  anything  for 
the  privilege  of  riding.  There  are  absent  all  averments 
upon  which  a  duty  owing  by  the  railway  to  Chumley  could 
be  predicated.  Hence,  the  declaration  falls  short  of  setting 
forth  a  cause  of  action.  It  is  not  sufficient  to  aver  gen- 
erally that  the  company  wrongfully  and  negligently  in- 
jured him ;  the  declaration  must  go  further  and  allege  facts 
from  which  the  duty  of  ordinary  care  toward  the  injured 
one  arose.    White  v.  Railroad,  24  Pickle,  739. 

It  is  not  worth  while  for  us  to  load  this  opinion  with 
citations  of  the  scores  of  cases  which  have  direct  bearing 
upon  the  many  aspects  of  this  case.  A  few  will  suffice.  A 
declaration  which  reveals  the  fact  that  the  injured  one 
either  assumed  the  risk  or  was  guilty  of  contributory  negli- 
gence is  demurrable,  notwithstanding  its  amplified  state- 
ments of  negligence  and  breach  of  duty.  Brewer  v.  Coal 
Co.,  13  Pickle,  615.  That  a  party  riding  upon  an  exposed 
or  dangerous  part  of  a  train,  even  with  knowledge  of  the 
conductor,  assumes  the  risk  or  is  guilty  of  contributory 
negligence,  is  established  by  the  following :  Railway  Co,  v. 
^¥il8on,  4  Pickle,  3i6;  Railroad  v.  Meacham,  91  Tenn., 
429 ;  Railroad  v.  Hay,  10  Pickle,  384 ;  Railroad  v.  Willi- 
ford,  7  Oates,  110.  See  also  Railroad  v.  Rogers,  39  S.  W., 
383,  Texas  case;  Favre  v.  Railroad,  91  Ky.,  370;  Railroad 
v.  Sickings,  96  Am.  Dec,  320.  See  also  our  own  case  of 
Meyere  v.  Railroad,  2  Gates,  166.  This  latter  decision 
deals  with  the  assumption  of  risk  and  contributory  negli- 
gence of  a  paying  passenger. 

Recurring  to  the  question  as  to  whether  or  not  plaintiff 
below  by  general  language  set  forth  enough  to  call  for  pleas 
in  bar,  the  majority  are  persuaded  that  the  presumption 
against  Chumley's  having  been  rightfully  on  the  train  was 
and  is  so  great  as  to  justify  the  repelling  of  his  widow  for 
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failing  to  specify  some  fact  upon  which  a  duty  toward  her 
husband  from  the  railroad  arose.  Freight  trains  are  not 
adapted  to  passengers,  and  were  not  designed  for  their  use. 
Conductors  of  such  trains  have  no  implied  authority  to  ac- 
cept passengers  thereon ;  and  it  seems  that  no  one  short  of 
the  railway  company  itself,  or  its  traffic  manager,  can  thus 
convert  a  freight  train  into  a  passenger  train.  Hence,  the 
logic  of  requiring  a  stranger  who  is  hurt  while  riding  on  a 
freight  train  to  set  forth  with  particularity  those  facts 
upon  which  he  predicates  the  existence  of  a  breach  of  duty 
giving  him  a  right  of  action.  See  37  L.  R.  A.  N.  S.,  421, 
note.  There  is  wisdom  in  the  common  law  precept  that  all 
presumptions  are  against  the  pleader.      ' 

Lastly,  we  feel  constrained  to  note  another  insuperable 
defect  in  this  declaration.  The  husband  of  Mrs.  Chumley 
was  killed  in  Alabama,  and  of  course  her  case  must  be 
determined  by  the  laws  of  that  State.  Railway  Co,  v. 
Lewis,  5  Pickle,  235 ;  Railroad  v.  Spaberry,  9  Heisk.,  852. 
We  are  bound  to  presume  that  the  common  law  of  Alabama 
prevails,  and  is  the  same  as  that  of  Tennessee.  This 
right  must  be  preserved  by  statute  or  constitutional  pro- 
vision of  the  State  in  which  the  party  was  hurt ;  and  in  a 
suit  in  a  foreign  jurisdiction  it  is  indispensable  that  the 
pleader  aver  the  existence  of  this  right  and  found  his  cause 
of  action  upon  the  statute  or  constitution  of  the  State  in 
which  the  injury  was  inflicted.  Failing  so  to  aver  these 
saving  enactments  the  Courts  of  the  State  in  which  the 
action  is  brought  must  presume  that  they  are  not  in  exist- 
ence. A  declaration  omitting  these  averments  states  no 
cause  of  action,  and  is  of  no  efficacy  to  support  a  judgment 
at  any  time;  and  we  are  persuaded  that  this  defect  is  so 
great  as  to  require  a  pronouncement  to  this  effect  in  any 
Court  to  which  the  declaration  is  submitted  for  constnic- 
tion,  whether  this  be  in  a  nisi  prius  Court  or  in  a  reviewing 
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tribunal.  The  learned  counsel  drafting  this  declaration 
overlooked  this  requirement,  as  did  the  counsel  demurring 
to  the  declaration  in  the  Court  below.  We  feel  constrained, 
however,  to  make  this  omission  one  of  our  reasons  for  hold- 
ing that  the  declaration  fails  to  aver  a  cause  of  action. 

It  results,  therefore,  that  the  judgment  of  the  lower 
Court  sustaining  the  demurrer  and  dismissing  the  suit  is 
affirmed  with  costs. 


M.  E.  Heggie  v.  J.  W.  Babley,  Adm'bs,  Etc. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Knoxville.     September  Term,  1914.) 

1.  Action  fob  Personal  Injuries  Resulting  in  Death.    Action 

for  benefit  of  father  for  death  of  child  he  h^id  abandoned  and 
failed  to  provide  for. 

Under  our  statutes  providing  that  the  right  of  action  which  a 
person  who  dies  from  injuries  received  from  another  would 
have  had  if  living  shall  pass  to  designated  relatives,  or  to  a 
personal  representative  for  benefit  of  the  designated  relations, 
a  suit  may  be  maintained  by  a  personal  representative  of  a 
dei^eased  child  for  injuries  resulting  in  its  death,  the  recovery 
to  be  for  the  benefit  of  the  father,  although  the  father  had 
abandoned  the  child  and  failed  to  provide  for  it,  and  the  chUd's 
mother  had  obtained  a  divorce  from  him  before  the  child  was 
injured. 

2.  Same.     Same.     Damages    not    mitigated    because    of    father's 

neglect. 

Such  desertion  by  the  father  and  failure  by  him  to  provide  as 
set  out  in  the  preceding  headnote  will  not  go  in  mitigation  of 
damages  for  the  death  of  the  child  where  his  act  did  not  con- 
tribute to  such  death. 
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S.  Same.    Damages  not  mitigated  6y  neglect  of  phyHcian. 

Damages  for  injuries  resulting  in  death  will  not  be  lessened  by 
neglect  of  a  physician  attending  the  injured  party,  the  party 
inflicting  the  injuries  being  responsible  only  for  the  injuries 
inflicted  by  his  acts,  or  the  acts  of  his  servant. 

4.  Instructions  to  Jubt.     Special  request  properly  modified  &y 
eliminating  immaterial  matters, 

A  special  request  submitted  to  be  charged  to  the  jury  containing 
matters  proper  to  be  charged  and  surplusage  may  be  modified 
by  the  trial  Court  by  leaving  out  the  surplusage,  and  then 
given  in  charge  as  modified. 


From  Hamilton  County. 


Appeal  from  the  Circuit  Court  of  Hamilton  County. 
Nathan  Bachman,  Circuit  Judge. 

SizEB,  Chambliss^  Chambliss  &  Chambliss^  and  Mur- 
phy &  Pride  for  Plaintiff  in  Error. 

Murray  &  Pride  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

J.  W.  Barley^  suing  in  his  capacity  as  administrator  of 
the  estate  of  Raymond  Gaines,  deceased,  obtained  a  verdict 
in  this  case  for  $5,000.00,  but  the  Circuit  Judge  suggested 
a  remittitur  of  $1,500.00,  which  was  accepted,  and  judg- 
ment was  rendered  in  his  favor  for  $3,500.00.  M.  E. 
Heggie,  the  defendant  below,  against  whom  this  judgment 
was  rendered,  duly  made  his  motion  for  a  new  trial,  and, 
it  being  overruled,  appealed  to  this  Court,  and  has  here 
assigned  errors  to  the  number  of  eleven.  Many  of  the  as- 
signments raise  the  same  question,  and,  for  that  reason,  we 
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will,  in  this  opinion,  consider  the  questions  raised  by  the 
assignments  rather  than  the  assignments  seriatim. 

The  facts  necessary  to  be  stated  to  intelligently  consider 
the  assignments  are  as  follows : 

Raymond  Gaines,  a  child  three  years  and  five  months 
old,  was,  with  his  mother  and  older  brother,  making  his 
home  with  his  grandfather,  the  defendant,  J.  W.  Barley, 
the  father  of  his  mother,  at  the  time  of  his  death.  The 
grandfather's  business  was  that  of  peddling  in  the  city  of 
Chattanooga,  where  he  lived.  On  June  10,  1910,  he 
started  out  in  his  business  as  a  peddler,  and  took  with  him 
the  little  boy,  Raymond  Gaines.  According  to  his  testi- 
mony and  the  testimony  of  other  witnesses,  he  stopped  on 
the  sidewalk  on  Rossville  Avenue  near  the  point  where  that 
avenue  is  crossed  by  Washington  Street,  his  object  in  stop- 
ping there  being  to  sort  some  beans  that  he  meant  to  take 
with  him  on  his  trip  as  a  peddler. 

While  engaged  in  sorting  the  beans  a  man  appeared  on 
the  other  side  of  the  street  with  ice  cream  and  frozen  dain- 

« 

ties  to  sell.  The  child  had  been  accustomed  to  get  ice  cream 
from  the  man,  and,  on  seeing  him,  started  across  the  street 
toward  him.  While  attempting  to  cross  the  street  it  was 
run  against,  or  run  over  by  a  horse  or  delivery  wagon  in 
the  service  of  plaintiff  in  error,  Heggie,  and  one  of  its  feet 
so  seriously  wounded  and  bruised,  either  by  the  horse  in 
the  delivery  wagon  stepping  on  it  or  by  a  wheel  of  the 
wagon  running  over  it,  that  just  one  week  thereafter  it 
died.  This  suit  was  brought  to  recover  for  injuries  to  and 
the  death  of  the  child,  the  declaration  alleging  that  the 
driver  of  the  delivery  wagon  ''recklessly,  negligently,  care- 
lessly, wantonly  and  wrongfully,  while  in  the  line  of  his 
duty  and  jierfonning  the  sen-ices  of  the  defendant,  drove 
against,  upon  and  over  deceased,"  and  stated  that  recovery 
was  sought  for  the  use  and  benefit  of  Eugene  Gaines,  the 
father  of  the  child. 
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The  father,  it  is  disclosed  in  the  evidence  without  contra- 
diction, had  deserted  his  family  something  like  two  years 
before  the  death  of  the  child,  and  had  thereafter  in  no  way 
contributed  to  its  support  and  maintenance.  It,  is  further 
shown  by  the  evidence  that  Eugene  Gaines  had  neglected 
to  support  his  wife  and  children  before  he  deserted  them, 
one  of  the  witnesses  saying  that  he  would  not  work,  and 
another  describing  him  as  a  natural-bom  thief.  It  was 
because  of  his  failure  to  provide  for  his  family  that  his 
wife  and  children  were  forced  to  go  to  Mr.  Barley's  to  live. 
In  fact,  the  only  commendable  trait  that  the  father  pos- 
sessed, so  far  as  this  record  shows,  was  displayed  by  his 
being  kind  toward  the  children  while  he  was  with  them. 
The  mother  of  the  deceased  child  says  that  he  was  good  to 
the  children;  that  he  would  take  them  out,  by  which  we 
understand  that  he  would  care  for  them  to  the  extent  of 
seeing  that  they  were  not  run  over  or  hurt  while  with  him, 
and  would  give  them  exercise,  but  this  she  says  was  "about 
the  only  thing  he  would  do."  She,  the  mother  of  the  child, 
had  obtained  a  divorce  from  its  father  before  the  child  was 
injured;  the  grounds  of  the  divorce  being  willful  and  ma- 
licious desertion,  failure  to  provide,  and  cruel  and  in- 
human treatment,  the  cruelty  alleged  consisting  in  cursing 
the  wife  and  calling  her  vile  and  vulgar  names. 

That  the  child  was  run  over  by  Heggie's  horse  or  de- 
livery wagon  is  not  disputed,  but  as  to  whether  the  driver 
of  the  dray  or  delivery  wagon  was  at  the  time  negligent  or 
otherwise  the  evidence  is  in  conflict.  According  to  several 
of  the  witnesses  offered  by  plaintiff  below  he  was  driving 
at  such  a  fast  gait  that  it  might  be  said  to  be  reckless,  as 
one  of  the  witnesses  characterized  it,  and  was  looking 
backward  rather  than  forward  immediately  before  and  at 
the  time  the  delivery  wagon  ran  over  the  child ;  while,  ac- 
cording to  the  testimony  of  the  driver  himself  and  some  of 
6 
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the  other  witnesses,  he  was  driving  on  the  right  side  of  the 
street  and  at  a  reasonably  slow  speed,  and  was  looking 
ahead.  The  evidence  is  also  in  conflict  as  to  what  Mr. 
Barley,  the  custodian  of  the  child,  was  doing  at  and  pre- 
ceding the  time  of  the  accident.  According  to  the  swear- 
ing of  Mr.  Barley,  and  others,  he  was,  as  already  stated,  on 
the  sidewalk  sorting  beans  when  the  child,  seeing  the  ice 
cream  wagon  on  the  opposite  side  of  the  street,  started  to 
cross  the  street  to  it,  and  was  run  over  in  the  manner  just 
indicated ;  and,  according  to  these  witnesses,  the  child  had 
just  started  across  the  street;  while,  according  to  some  of 
the  testimony  offered  by  defendant  below,  Mr.  Barley  was 
in,  or  had  just  been  in,  a  saloon  which  it  appears  was  near 
the  scene  of  the  accident,  and  the  child  started  across  the 
street  while  he  was  thus  giving  his  attention  to  other  mat- 
ters than  the  sorting  of  the  beans.  Mr.  Barley  says  that 
"the  child  had  just  momentarily  got  out  of  my  sight,"  and 
that  it  had  gotten  only  about  ten  feet  from  him  when  it  was 
run  over. 

It  is  most  earnestly  insisted  on  behalf  of  plaintiff  in 
error  that  there  can  be  no  recovery  in  this  case  because  of 
the  conduct  of  Eugene  Gaines,  for  whose  benefit  the  suit 
was  brought;  first,  because  it  would  be  against  public 
policy  to  permit  one  who  has  acted  toward  his  child  as 
Gaines  had  acted  to  recover;  and,  second,  Gaines  having 
repudiated  his  obligations  to  the  child,  cannot  derive  a 
benefit  from  its  death ;  and,  third,  that  he  cannot  take  ad- 
vantage of  his  own  wrong.  This  view  of  the  case  is  pre- 
sented in  many  assignments.  We  are  clearly  of  opinion 
the  contention  is  not  sound ;  our  statutes  providing  for  re- 
coveries for  personal  injuries  negligently  inflicted  result- 
ing in  deaths,  and  designating  for  whose  benefit  such  re- 
coveries may  be  had  are  clearly  in  the  nature  of  statutes 
providing  for  the  descent  and  distribution  of  estates,  and 
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we  are  of  opinion  that  the  Courts  can  no  more  inquire  into 
the  worthiness  or  unworthiness  of  such  beneficiaries  in 
such  personal  injury  cases  than  they  can  inquire  into  the 
-worthiness  or  unworthiness  of  those  who  are  designated  as 
beneficiaries  of  the  estates  of  decedents,  and  that  the  Courts 
cannot  deny  relief  because  of  unworthiness  in  either  ease 
unless  authorized  so  to  do  by  some  statute.  We  know  of 
no  statute  that  would  deprive  the  father  of  the  right  of 
recovery  in  this  case.  If  the  Courts  could  and  should  in- 
quire into  the  worthiness  or  unworthiness  of  the  father 
when  he  seeks  to  recover  because  of  the  negligent  killing  of 
a  child,  we  see  no  reason  why  they  could  not  and  should  not 
make  such  inquiry  when  such  suit  is  brought  on  behalf  of 
any  other  relative  ;and  if  the  cruelty  of  the  father  in  fail- 
ing to  provide  for  and  in  deserting  his  child  could  be  in- 
quired into  in  such  action  for  the  purpose  of  defeating  a 
recovery,  we  fail  to  see  why  his  conduct  toward  it  while  liv- 
ing with  it  might  not  be  inquired  into  for  the  same  purpose. 
It  is  conceivable  that  a  parent  living  with  a  child  might  be 
even  more  cruel  to  it  than  if  he  had  deserted  it,  and  if  his 
conduct  in  deserting  the  child  is  to  be  inquired  into,  cer- 
tainly his  conduct  while  living  with  it  should  likewise  be 
inquired  into ;  and  if  the  cruelty  of  the  parent  toward  the 
child  can  be  inquired  into  for  the  purpose  of  wholly  de- 
feating a  recovery,  then  why  would  not  a  less  amount  of 
cruelty,  although  not  sufiicient  to  wholly  defeat  a  recovery, 
be  a  pertinent  matter  of  inquiry  for  the  purpose  of  lessen- 
ing the  amount  thereof.  Again,  if  the  cruelty  of  a  parent 
can  be  looked  to  to  defeat  or  lessen  a  recovery,  why  would 
not  the  kind,  and  affectionate  treatment  of  a  parent  toward 
his  child  be  a  pertinent  point  of  inquiry  for  enhancing 
damages  ?  It  requires  but  casual  examination  of  the  ques- 
tion to  show  that  if  the  position  of  plaintiff  in  error  is  cor- 
rect in  principle,  then  in  any  and  all  cases  of  the  character 
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of  the  one  under  consideration  the  collateral  inquiry  of 
whether  the  beneficiary  has  been  kind  or  unkind  to  the 
deceased  would  be  pertinent,  and  such  collateral  inquiries 
would  always  be  gone  into  by  one  or  both  sides  of  every 
such  case  to  the  extent  of  beclouding  and  overlooking  the 
questions  necessarily  controlling.  We  think  it  clear  that 
the  contention  is  not  sound. 

It  is  also  complained  by  the  assignments  of  error  that 
the  ttial  Court  failed  to  charge  the  jury  on  the  subject  of 
negligence  which  contributed  only  remotely  rather  than 
proximately  to  the  death  of  the  child ;  the  contention  being 
that  the  Court  should  have  charged  the  jury  that  such  re- 
mote negligence,  though  not  barring  a  recovery,  would 
mitigate  the  damages ;  and  in  connection  with  this  conten- 
tion it  is  said  that  the  Court  committed  error  in  charging 
the  jury  that  the  plaintiff  was  entitled  to  recover  "such  an 
amount  as  would  compensate  him  for  the  life  of  the  child," 
in  fixing  which  amount  the  jury  should  take  into  considera- 
tion the  mental  and  .physical  suffering,  and  look  to  the  age 
of  the  child,  its  expectancy  in  life,  and  "fix  such  a  sum  as 
would  represent  the  money  value  of  the  child."  The  con- 
tention is  that  the  charge  thus  given,  and  the  failure  to 
charge  on  the  question  of  negligence  remotely  contributing 
to  the  death  of  the  child,  removed  from  the  consideration 
of  the  jury  any  of  the  contributory  negligence  of  the  father, 
and  of  his  attitude  toward  the  child.  Yet,  as  we  have  al- 
ready held,  the  matter  of  the  father's  attitude  toward  the 
child  was  not  a  proper  matter  of  consideration.  Further, 
as  to  any  remote  contributory  negligence  on  his  part,  there 
is  nothing  to  show  any  such  negligence.  There  is  abso- 
lutely no  evidence  showing  any  connection  between  his 
conduct  toward  the  child  and  its  being  injured,  unless  the 
fact  that  he  had  deserted  it,  and  that  it  was  taken  to  its 
grandfather's,  and  that  the  grandfather  had  it  with  him  on 
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the  day  of  the  accident  amounted  to  such  connection,  and 
we  think  it  clear  that  these  matters  are  too  remote  for  any 
such  purpose.  While  it  is  true  the  grandfather,  in  whose 
custody  the  child  was  at  the  time  injured,  might  have  been 
guilty  of  the  character  of  negligence  referred  to,  and  while 
there  was  some,  though  very  slight,  evidence  tending  to 
show  such  negligence,  and  for  that  reason  some  occasion 
for  a  charge  on  the  question  of  such  remote  negligence  on 
his  part,  the  charge  as  to  the  effect  of  the  negligence  of  the 
grandfather  which  proximately  contributed  to  the  injuries 
was  given  just  as  announced  in  Bamberger  v.  Railway  Co., 
11  Pickle,  18,  and  the  charge  as  to  the  measure  of  damages 
was  correct  so  far  as  given.  In  this  situation,  under  the 
well-settled  rule  of  law  that  before  the  trial  Court  can  be 
put  in  error  for  such  failure  to  charge  there  must  be  a  re- 
quest for  further  instructions,  we  are  of  opinion  there  was 
no  error  in  failing  to  charge  on  the  question  of  remote 
negligence,  there  being  no  request  for  such  charge. 

Another  contention  is  that  the  physician  in  charge  of  the 
child  up  until  the  morning  of  its  death  left  the  city  and 
another  physician  was  called  in,  and  that  the  leaving  of  the 
first  physician  contributed  to  its  death,  and  that  the  jury 
should  have  been  charged  that  if  it  did  so  contribute,  the 
defendant  could  not  recover.  We  need  not  dwell  on  this 
assignment.  In  the  first  place,  there  is  absolutely  no  evi- 
dence even  tending  to  show  that  the  leaving  of  the  first 
physician  contributed  to  the  death  of  the  child ;  and  in  the 
second  place,  if  it  had  so  contributed  it  would  not  relieve 
the  defendant  from  the  responsibility  for  the  acts  of  his 
servant. 

Defendant  submitted  a  special  request  at  the  conclusion 
of  the  Court's  charge  asking  the  Court  to  instruct  the  jury 
that  defendant  below  had  a  right  to  use  the  streets  of  the 
city  with  his  wagon  and  horse,  and  that  the  driver,  in  the 
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performance  of  the  services  of  his  employer,  had  a  right  to 
be  on  the  street  where  the  accident  occurred,  "and  if  you 
find  from  the  evidence  that  the  driver  was  a  competent 
driver  and  handler  of  such  wagon  and  horse,  or  that  under 
all  the  facts  and  circumstances  defendant  Heggie  believed 
him  to  be  competent,  and  had  no  reason  to  believe  other- 
wise," and  the  driver  was  exercising  ordinary  care  in  driv- 
ing at  the  time  of  the  accident,  and  the  child  suddenly  ap- 
peared in  front  of  the  horse  and  wagon,  and  the  driver  did 
what  an  ordinary  cautious  and  prudent  person  would  have 
done  to  avoid  the  accident,  there  could  be  no  recovery ;  but 
the  Court  condensed  the  request  so  as  to  leave  out  the 
matter  of  defendant  Heggie's  believing  the  driver  to  be 
competent,  but  gave  the  substance  and  essential  elements 
of  the  balance  of  the  request.  His  so  doing  is  complained 
of.  We  are  of  the  opinion  the  modification  of  the  request 
was  proper,  for  the  reason  that  if  the  driver  was  exercising 
that  degree  of  care  characterized  as  ordinary  care,  and  the 
child  appeared  on  the  street  in  front  of  his  horse  and  wagon 
so  suddenly  that  the  accident  could  not  be  averted  there 
could  be  no  liability,  regardless  of  any  other  considerations, 
and  the  request  as  modified  so  instructed  the  jury.  In 
other  words,  the  request,  as  modified,  gave  to  plaintiff  in 
error  the  full  benefit  of  the  material  parts  of  his  request, 
and  left  off  immaterial  matters,  and  of  this  he  cannot  suc- 
cessfully complain. 

Still  another  assignment  is  to  the  effect  that  "the  verdict 
is  so  extraordinary,  unnatural  and  extravagant  as  to  evince 
passion,  prejudice  or  caprice  on  the  part  of  the  jury," 
which  we  think  is  the  equivalent  of  the  usual  assignment 
that  the  verdict  is  so  excessive  as  to  indicate  passion,  preju- 
dice or  caprice.  So  treating  it,  we  are  of  opinion  it  has 
merit.  Under  all  the  circumstances,  we  are  of  opinion  that 
any  amount  in  excess  of  $2,600.00  evinces  passion,  preju- 
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dice  or  caprice,  and  for  that  reason  a  further  remittitur  of 
$1,000.00  is  suggested.  If  that  is  accepted  a  judgment 
will  be  entered  here  for  $2,500.00,  while  if  it  is  not  ac- 
cepted the  judgment  of  the  lower  Court  will  be  reversed 
and  the  case  remanded.  If  the  remittitur  is  accepted  the 
plaintiff  in  error  will  be  taxed  with  the  costs;  otherwise, 
the  costs  of  this  appeal  will  be  taxed  to  defendant  in  error. 


I.  H.  Nelson  v.  Elijah  Theus,  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson.     January  Terms,  1914  and  1915.) 

ON  THE  H  EASING  IN  1915. 

1.  Whls.    Qift  hVf  to  widow  during  life  or  icidoichood  valid. 

A  gift  by  a  husband  in  his  will  to  his  widow  during  life  or 
widowhood  is  valid,  and  a  gift  over  to  his  children  "after  her 
(the  widow's)  death  or  widowhood'*  becomes  effective  on  her 
remarriage. 

2.  Homestead.    Several  adjoining  tracts  considered  as  one  in  as- 

signing. 

Where  the  deceased  husband  had  acquired  at  different  times 
separate  but  adjoining  tracts  and  lived  on  and  treated  them  as 
one  contimious  boundary  to  the  time  of  his  death  they  will  be 
treated  as  one  tract  in  assigning  homestead  to  the  widow. 

3.  Same.    Nature  of  the  widow's  right  to,  before  assigned  and  after 

assigned^  and  her  sale  of. 

Homestead  before  assigned  to  the  widow  is  a  mere  right  hover- 
ing over  the  lands  not  rising  to  the  dignity  of  an  estate,  but 
after  assigned  to  her,  either  by  operation  of  law  when  the 
lands  are  worth  less  than  $1,000.00  or  otherwise  where  they 
are  worth  more,  becomes  a  life  estate  subject  to  be  sold  by  the 
widow. 
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4.  Same.     W?i€n  homestead  constitutional  provisions  and  statutes 
icUl  he  liherally  construed  and  when  not. 

Constitutional  provisions  and  statutes  providing  for  homesteads 
will  be  liberally  construed  when  the  question  of  the  right  to  a 
homestead  is  at  issue  in  a  case  where  the  claim  is  set  up  by 
the  widow  and  children  or  the  debtor  meant  to  be  protected, 
but  will  not  be  liberally  construed  when  the  claim  is  set  up 
by  a  mere  purchaser  of  tliat  right,  and  when  it  does  not  appear 
that  those  primarily  meant  to  be  protected,  viz. :  the  debtor 
or  the  widow  and  children,  will  not  receive  the  benefits  of  it 
if  asserted. 

ON  THE   HEARING  IN  1914. 

6.  County  Coubts,  Appei^ls  fbom.    Appeals  from  county  courts  lie 
only  from  final  decrees. 

County  Courts  can  grant  appeals  only  from  final  decrees,  as  the 
statute  conferring  jjower  on  Chancellors  and  Circuit  Judges  to 
grant  apx)eals  in  their  discretion  from  decrees  not  final,  but 
determining  the  rights  of  the  parties  in  certain  cas^,  has  no 
application  to  county  courts. 

6.  Same.    Same.    Confer  no  jurisdiction  on  appellate  courts. 

Such  unauthorized  appeals  as  that  set  out  in  the  last  headnote 
confer  no  jurisdiction  on  appellate  courts. 

7,  County  Courts.    Practice  tw,  suggested  where  title  to  realty  in- 

volved. 
It  is  suggested  that  where  a  sale  of  realty  is  sought  in  a  County 
Court  and  a  question  of  title  arises  which  might  affect  the 
price,  that,  as  the  County  Court  has  no  jurisdiction  to  pass  on 
the  question  of  title,  a  bill  may  be  filed  in  chancery  to  settle 
the  question  of  title,  and  the  case  be  held  in  the  County  Court 
till  the  question  of  title  is  settled,  when  the  sale  can  be  pro- 
ceeded with  in  the  County  Court. 


Feom  Madison  County. 


Appeals  from  the  County  Court  of  Madison  County. 
A.  W.  Stovall^  County  Judge  at  time  second  appeal 
granted,  and  McCorky^  County  Judge  at  time  first  appeal 
granted. 
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W.  N.  Key  for  Complainant. 

D.  W.  Herring  and  W.  T.  Roqers  for  Defendant. 

Mr.    Justice  Hughes   delivered   the  opinion  of  the 
Court. 

I.  H.  Nelon  brought  this  suit  in  the  County  Court  of 
Madison  County,  and,  as  originally  brought,  the  sole  ob- 
ject was  to  sell  a  certain  tract  of  land  containing  about 
185  acres,  subject  to  what  was  alleged  to  be  a  life  estate, 
that  the  procjeeds  might  be  partitioned  among  the  parties 
in  interest.  But,  after  the  bill  was  filed,  and  during  the 
progress  of  the  case  in  the  Court  below,  Nelson  became  the 
purchaser  of  what  was  charged  in  the  original  bill  to  be  the 
life  estate,  subject  to  which  it  was  sought  to  sell  the  lands ; 
and,  on  the  theory  that  that  interest  was  a  homestead  or 
right  thereto  vesting  in  a  widow  on  the  death  of  her  hus- 
band, and  that  complainant  Nelson  was  entitled  to  have 
it  set  apart  to  him,  an  agreement  was  made  in  open  Court 
stipulating  that  the  bill  be  treated  as  so  amended  as  to 
charge  that  that  interest  had  been  acquired  by  complain- 
ant, and  to  pray  that  a  homestead  to  the  value  of  $1,000.00 
be  set  apart  out  of  the  lands  for  the  benefit  of  complainant. 
Defendants  denied  the  right  of  complainant  to  that  meas- 
ure of  relief;  and  the  question  at  issue  before  this  Court, 
to  which  the  case  was  appealed  from  a  decision  of  the  Hon. 
A.  W.  Stovall,  County  Judge  of  Madison  County,  deny- 
ing the  right  of  complainant  to  homestead,  is  whether 
complainant  is  entitled  to  have  the  homestead  set  apart  to 
him.     The  facts  giving  rise  to  this  question  are  as  follows : 

One  Peter  Theus  died  testate  in  1899  or  1900,  the 
owner  of  a  tract  of  land  containing  about  185  acres,  the 
title  to  which  had  been  acquired  by  him  by  separate  and 
different  purchases;  but  all  the  separate  purchases  were 
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of  tracts  so  adjoining  as  to  form  one  continuous  well-con- 
nected body  of  land.  These  lands  were  purchased  by 
Peter  Theus  between  the  years  1872  and  1881,  and  he 
had  made  his  home  thereon  for  many  years  preceding  the 
time  of  his  death,  and  was  living  there  at  the  time  he  died. 
These  lands,  taken  as  a  whole,  had  cost  Peter  Theus  more 
than  $1,000.00  and  were  worth  more  than  that  at  the 
time  of  his  death,  and  have  been  continuously  worth  more 
ever  since.  They  were  worth  at  the  time  of  his  death 
something  in  the  neighborhood  of  $1,500.00,  we  find  from 
the  evidence,  and  have  been  constantly  increasing  in  value 
ever  since.  At  the  time  of  his  death,  deceased  left  a 
widow  and  fourteen  children.  His  will,  which  was  pro- 
bated after  his  death,  contains  the  following  provision: 
"I  bequeath  to  my  beloved  wife,  Katie  Theus,  all  my  real 
estate  and  personal  •  property  during  her  lifetime  or 
widowhood ;  after  her  death  or  widowhood  said  real  estate 
and  personal  property  to  be  equally  divided  among  my 
bodily  heirs."  On  December  19,  1912,  Katie  Theus,  who 
had  remained  the  widow  of  Peter  Theus  from  the  date  of 
his  death,  and  was  then  still  his  widow,  executed  a  deed 
of  conveyance  to  complainant,  I.  H.  Nelson,  what  is  men- 
tioned in  the  deed  as  all  her  interest  in  the  boundary 
of  185  acres,  describing  it  by  giving  the  county  and  dis- 
trict in  which  located  and  the  names  of  adjoining  land 
o^vners,  the  deed  treating  the  whole  boundary  as  one  tract, 
and  concluding  the  description  by  referring  to  the  lands 
as  "containing  185  acres,  more  or  less,  being  all  the  lands 
of  which  Peter  Theus  was  the  owner  at  the  time  of  his 
death  and  on  which  he  resided  at  the  time  of  his  death 
and  on  which  I  now  reside.  It  being  the  same  land  de- 
vised to  me  and  others  by  the  will  of  my  husband,  Peter 
Theus,  deceased." 
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In  February,  1913,  the  exact  day  of  the  month  not  be- 
ing given,  the  widow  Katie  Theus  married,  becoming  the 
wife  of  one  Dempsey  Weddle;  and,  of  course,  under  the 
terms  of  the  devise  to  her  by  her  former  husband,  ceased 
ti:)  be  the  beneficiary  under  the  will,  and  any  and  all  prop- 
erty which  she  had  received  by  virtue  of  that  will,  under 
its  terms,  passed  to  the  bodily  heirs  of  testate  to  be  equally 
divided  among  them,  such  provisions  in  wills  as  that  in 
the  will  in  question  being  valid.  Hawkins  v.  Shaggs, 
10  Hump.,  31 ;  Hughes  v.  Boyd,  2  Sneed  512 ;  Duncan  v. 
rhillips,  3  Head.,  415 ;  Overton  v.  Lea,  108  Tenn.,  505. 

Under  this  state  of  facts  it  is  the  contention  of  com- 
plainant that  he  succeeded,  by  his  purchase  from  Katie 
Theus,  to  her  right  to  have  homestead  set  apart  to  her, 
and  that  the  County  Court  of  Madison  County  committed 
error  in  not  according  to  him  that  right.  On  the  other 
hand  it  is  the  contention  of  defendants  in  error  that  when 
Katie  Theus  by  her  deed  divested  herself  of  all  interest  in 
the  lands  before  homestead  had  ever  been  assigned  to  her, 
her  right  to  have  it  assigned  ceased,  and  that  her  vendee, 
the  complainant  Nelson,  did  not  succeed  to  and  does  not 
now  have  that  right;  and  the  contentions  of  the  parties 
are  presented  to  this  Court  in  able  briefs  which  we  have 
found  very  helpful.  Counsel  on  both  sides  have  pursued 
the  commendable  practice  of  going  directly  to  the  ques- 
tion at  issue  and  presenting  it  and  it  alone. 

The  question  to  be  determined  has  not  been  passed  on 
by  our  Supreme  Court  on  a  state  of  facts  parallel  to  those 
now  involved,  but  we  are  of  opinion  that  principles  have 
been  settled  and  announced  in  Tennessee  which  put  the 
question  at  rest. 

First,  we  are  of  opinion  that,  all  the  lands  lying  in 
one  body,  and  all  having  been  occupied  by  Peter  Theus  as 
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one  tract  preceding  and  up  to  and  at  the  time  of  his  death, 
as  the  evidence  shows  the  facts  to  be,  we  must  consider 
the  lands  as  one  boundary,  and  cannot  consider  them  as 
separate  tracts  such  as  they  were  before  Peter  Theus  ac- 
quired tittle  to  them,  as  it  is  insisted  we  should  do  in 
support  of  one  theory  of  counsel  for  complainant.  See 
Smith  V.  Carter,  16  Lea,  527,  as  explained  in  Moses  v. 
Oroner,  22  Pickle  121;  and  see  opinions  in  the  case  of 
Moses  V.  Oroner,  by  the  Court  of  Chancery  Appeals,  re- 
ported in  37  S.  W.,  1031,  and  59  S.  W.,  161 ;  21  Cyc, 
493-4. 

Then  treating  the  185  acres  as  one  tract  we  will  pass 
to  the  rights  of  complainant  to  the  homestead. 

In  Bricoe  v.  Vaughan,  103  Tenn.,  308,  the  question  at 
issue  was  stated  in  the  opinion  of  the  Court  in  the  follow- 
ing language:  "What  are  the  rights  of  the  alienee  of  a 
homestead  after  it  has  been  set  apart  by  metes  and  bounds 
or  other  equivalent  proceedings  ?"  The  lands  involved  in 
that  case,  and  as  to  which  this  question  was  to  be  passed 
on,  were  worth  less  than  $1,000.00,  so  that  under  the  Ten- 
nessee cases,  it  was  not  necessary  to  physically  set  them 
apart  to  the  widow  as  homestead,  the  law  in  effect  doing 
that  (Beeler  v.  Nance,  126  Tenn.,  589  and  cases  there 
cited).  Yet,  in  speaking  in  the  Briscoe- Vaughn  case  of 
the  status  of  the  widow  entitled  to  homestead  in  lands 
worth  more  than  $1,000.00,  it  was  said  that,  "before  the 
assignment  there  was  no  freehold  estate  and' no  interest, 
but  a  mere  right,  after  the  assignment  there  is  an  interest 
and  estate  for  life  in  each  case.  If  this  be  correct,  we  can 
see  no  reason  >iij^  such  homestead,  after  it  is  set  apart  by 
metes  and  bound^  or  if  the  tract  is  worth  less  than  $1,000, 
after  it  is  sold  subject  to  homstead,  may  not  be  aliened  as 
well  as  a  dower  esiate." 
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Then,  after  discussing  the  question  -further,  the  Court 
concluded:  "We  are  of  opinion,  therefore,  that  a  home- 
stead, when  once  assigned  in  any  proper  mode,  is  a  full 
and  absolute  life  estate  in  the  land  embraced,  with  every 
right  of  use  or  sale  that  attaches  to  any  other  life  estate." 
The  italics  in  these  quotations  are  ours. 

In  Coile  v.  Hudgins,  109  Tenn.,  217,  is  found  the  fol- 
lowing: "In  Briscoe  v.  Vaughn,  103  Tenn.,  308  (52 
S-  W.,  1068)  it  is  held  that  the  homestead  stands  upon  a 
different  plane  or  basis  after  its  assignment  than  before. 

"Before  its  assignment  it  is  a  mere  right  which  hovers 
over  the  whole  land,  and  does  not  rise  to  the  dignity  of 
an  estate.  After  assignment  it  becomes  a  life  estate,  and 
can  be  rented,  leased,  or  sold,  and  the  party  to  whom  it 
is  thus  leased,  rented,  or  sold  will  have  the  same  estate  as 
the  homesteader  had  previously." 

In  Grier  v.  Canada^  119,  Tenn.,  17,  40,  after  announc- 
ing certain  propositions  as  well  settled,  our  Supreme 
Court  said :  "It  is  also  well  settled  that  homestead,  when 
assigned,  is  transferable  as  a  life  estate.  Cowan  v.  Carson, 
101  Tenn.,  523,  50  S.  W.,  742;  2?e?fc  v.  Yelton,  103  Tenn., 
480,  53  S.  W.,  729 ;  McCrae  v.  McCrae,  103  Tenn.,  721, 
54  S.  W.,  979." 

Referring  to  the  case  of  Cowan  v.  Carson,  101 
Tenn.,  523,  cited  in  support  of  the  proposition  just 
quoted  from  Grier  v.  Canada,  to  the  effect  that  homestead, 
when  assigned,  is  transferable  as  a  life  estate,  the  follow- 
ing proposition  is  found :  "As  an  open  question,  we  think 
there  is  no  doubt  that  the  widow  to  whom  homestead  is 
assigned  may  alien  her  right  in  the  property  vnthout  work- 
ing a  forfeiture.  The  alienee  will  take  as  she  does,  and 
hold  exactly  as  she  did." 
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Another  case  very  much  in  point  here  is  that  of  Carver 
V.  Maxwell,  110  Tenn.,  75,  it  being  in  point  on  the  prop- 
osition that  it  is  the  assigning  and  setting  apart  of  the 
homestead,  either  by  virtue  of  the  provisions  of  our  stat- 
utes, where  the  lands  in  which  the  right  exists  are  worth 
less  thau  $1,000.00,  or  by  the  means  directed  by  statute 
where  they  are  worth  more,  that  gives  to  the  claim  to 
homestead  the  character  of  a  life  estate,  the  language  used 
being  as  follows:  "It  is  next  insisted  that  the  Court  of 
Chancery  Appeals  erred  in  holding  that  the  said  Louisa 
had  a  life  estate  in  the  lot  in  question  by  virtue  of  her 
homestead  right,  because,  as  it  is  urged,  the  homestead 
was  never  assigned.  The  Court  of  Chancery  Appeals 
found  as  a  fact  that  the  lot  was  worth  less  than  $1,000.00. 
This  being  true,  there  was  no  necessity  for  the  assignment 
of  the  homestead  in  order  to  give  the  property  thai  char- 
acter, and  to  vest  the  life  estate."    Italics  ours. 

In  all  these  quotations  it  is  seen  that  our  Supreme 
Court  expressly  recognizes  and  speaks  of  the  homestead 
a«  being  only  a  mere  claim  until  assigned,  and  as  being 
an  estate  subject  to  conveyance  by  the  widow,  only  after 
assigned,  the  terms  used  being  such  as  to  unmistakably 
imply  by  the  equivalent  of  expressly  so  saying  that  until 
assigned  the  homestead  claim  is  neither  an  estate  nor  can 
be  transferred;  and  Katie  Theus,  the  widow  of  Peter 
Theus,  never  having  had  homestead  assigned  to  her  out  of 
the  lands  left  her  by  her  deceased  husiband,  and  the  lands 
left  being  worth  more  than  $1,000.00,  if  these  expressions, 
and  others  of  like  character  that  might  be  quoted,  are  cor- 
rect, it  necessarily  follows  that  Kaite  Theus  at  the  time 
she  made  her  conveyance  to  complainant  Nelson  did  not 
have,  hy  virtue  of  any  claim  to  homestead,  an  estate  in 
the  lands  of  her  husband  or  an  interest  therein  that  could 
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be  conveyed  by  her.  True,  if  she  had  elected  to  take  under 
the  will  of  her  husband  an  estate  during  life  or  widow- 
hood, she  would  have  had  thereby  an  estate  that  she  could 
have  conveyed,  but  such  an  estate  would  have  terminated, 
by  the  very  terms  of  the  wiU,  on  her  marriage,  and  her 
vendee,  in  so  far  as  such  interest  might  be  concerned, 
<M>uld  not  acquire  any  more  or  greater  interest  or  right 
than  his  vendor  had,  and  on.  her  marriage  that  interest 
would  have  ceased.  We,  of  course,  do  not  mean  to  inti- 
mate that  she  was  required  to  elect  as  between  homestead 
and  taking  under  the  will  of  her  husband,  it  being  settled 
in  this  state  that  she  was  not  required  to  make  such  elec- 
tion (Chambers  v.  Parri^h,  118  Tenn.,739),  but  are  mere- 
ly referring  to  the  position  of  complainant  if,  under  the 
facts  of  the  case,  his  vendor  be  treated  as  hating  elected 
to  take  and  taking  entirely  under  the  will. 

Coimsel  for  complainant  relies,  however,  as  an  authori- 
ty for  the  position  that  complainant  acquired  the  home- 
stead right  of  Katie  Theus,  on  the  case  of  Beeler  v.  Nances 
126  Tenn.,  589,  and  that  case  does  announce  a  proposi- 
tion which,  unless  critically  examined,  appears  to  support 
the  contention.  Yet,  when  critically  and  closely  exam- 
ined, it  is  found  the  language  relied  on  does  not  support 
the  contention.  In  that  case  the  husband  had  conveyed 
lands  worth  less  than  $1,000.00,  in  trust  to  secure  an  in- 
debtedness, and  his  wife  had  not  joined  in  that  trust  con- 
veyance. The  lands  were  brought  to  sale  under  the  trust 
deed  and  bought  thereat  by  the  beneficiary,  and  thereafter 
the  husband  and  wife  joined  in  leasing  the  lands  to 
another,  and  the  contest  was  between  the  purchaser  at 
the  sale  under  the  trust  deed  and  the  lessee  from  the  hus- 
band and  wife.  It  was  held  by  our  Supreme  Court,  speak- 
ing through  Justice  Buchanan,  that,  for  the  reason  that 
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the  lands  were  worth  less  than  $1,000.00,  and,  because,, 
under  the  law,  homestead  had  to  be  treated  as  assigned,, 
the  purchaser  from  the  husband  and  wife  took  the  home- 
stead right,  notwithstanding  the  fact  that  the  husband 
and  wife,  after  making  the  lease,  became  non-residents  of 
the  state.  Justice  Buchanan  then,  in  giving  another  rea- 
son why  the  purchaser  from  the  husband  and  wife  re- 
ceived the  homestead,  used  the  language  relied  on  as  au- 
thority for  the  contention  that  complainant  in  the  instant 
case  became  entitled  to  have  homestead  set  apart  to  him,, 
which  language  is  as  follows :  "And  for  the  further  reason 
that  the  homestead  right,  whether  it  be  a  mere  floating 
right  in  an  unassigned  homestead,  or  such  right  as  under 
our  cases  has  arisen  to  the  dignity  of  an  estate  for  life 
in  the  specific  tract  of  land  by  reason  of  facts  which  the 
law  vsdll  treat  as  an  assignment  of  the  homestead  in  that 
tract,  can  only  be  conveyed  by  the  joint  deed  of  hus- 
band and  wife,  when  that  relation  exists.  Section  11,. 
Art.  11,  Constitution  1870;  section  3798,  Shannon^a 
Code ;  Cox  v.  Keaihley,  99  Tenn.,  523,  42  S.  W.,  437." 

Now,  as  already  stated,  without  a  careful  consideration 
of  this  language  it  will  appear  to  support  the  contention 
of  plaintiff  in  the  instant  case;  but  when  it  is  borne  in 
mind  that  in  the  case  in  which  this  language  is  used,  and 
in  the  language  quoted,  reference  was  being  made  to  lands 
which  had  been  leased  by  husband  and  wife  who  were 
both  still  living,  and  that  the  floating  right  in  an  unas- 
signed homestead  that  is  there  spoken  of  as  one  that  can 
be  conveyed  only  by  the  joint  deed  of  husband  and  vnie  is 
the  homestead  right  existing  in  husband  and  wife  while 
the  relation  still  exists,  and  while  they  are  both  living, 
and  not  the  floating  right  that  exists  in  the  widow  after 
the  husband's  death,  the  language  of  Justice  Buchanan 
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becomes  dear,  and  is  no  way  in  conflict  with  the  state- 
ments we  have  hereinbefore  quoted  from  other  cases  to  the 
effect  that  the  floating  right  the  widow  has  after  the  death 
of  the  husband  to  homestead  in  his  lands  cannot  be  con- 
veyed. The  reason  for  the  distinction  in  the  two  cases  is 
apparent;  where  husband  and  wife  are  both  living  that 
floating  right  can  be  conveyed  along  with  the  fee  and  as 
part  of  it,  and  that  interest  is  the  very  thing  Justice 
Buchanan  was  speaking  of.  Further,  it  is  what  is  au- 
thorized by  the  very  authorities  that  are  referred  to  in 
support  of  the  proposition  announced  by  Justice  Buch- 
anan, that  is  our  Constitution,  section  11,  article  11; 
Shannon's  Code,  Section  3798,  and  Cox  v.  Keathley,  99 
Tenn.,  523.  These  authorities  all  have  reference  to  the 
manner  of  conveyance  hy  husbamd  and  wife,  and  not  to 
the  manner  of  conveyance  by  the  widow  who  does  not  own 
the  fee,  but  who  owns  only  the  floating,  unassigned  right 
in  the  homestead;  and  the  case  of  Beeler  v.  Nance,  read 
in  the  light  of  these  facts,  not  only  becomes  entirely  con- 
sistent with  the  authorities  we  have  hereinbefore  quoted, 
but  is  in  line  with  them.  It  will  bo  seen  in  the  very 
language  quoted  from  the  case  of  Beeler  v.  Nance,  Justice 
Buchanan  refers  to  an  unassigned  homestead  right  in 
language  that  indicates  that  it  is  one  that  has  not  arisen 
to  the  dignity  of  a  life  estate,  just  exactly  as  the  authori- 
ties we  have  quoted  from  indicate. 

It  is  true  that  constitutions  and  statutes  providing  for 
homestead  are  to  be  liberally  construed  in  favor  of  that 
right  (  Walt  v.  Walt,  113  Tenn.,  199 ;  Jackson  v.  Shel- 
ion,  89  Tenn.,  82;  White  v.  Fulghum,  87  Ten.,  281); 
the  reason  for  such  liberal  construction  of  constitutional 
provisions  being,  as  the  proposition  is  announced  in  Wil- 
liams V.  Williams,  7  Baxter,  116,  that  the  homestead  is 

meant,  "not  merely  to  protect  the  husband,  as  the  head  of 
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the  family,  in  the  possession  and  enjoyment  of  a  home^ 
stead,  but  the  protection  of  the  interests  of  the  wife  and 
the  minor  children  constitute  a  leading  consideration," 

Such  objects  also,  in  the  Walt  case  said  to  constitute 
the  leading  consideration  for  our  constitutional  provision 
for  the  homestead,  are  said  in  B&n  v.  Driskell,  11  Lea, 
642,  649,  to  constitute  the  object  of  our  statutes  on  the 
same  question,  it  being  there  said,  with  reference  to  such 
statutes,  that  "The  exemption  of  the  homestead  is  not  for 
the  benefit  of  the  debtor  alone,  but  mainly  for  the  help- 
less members  of  his  household,  for  whom  it  was  the  object 
of  the  L^slature  to  provide  shelter  and  means  of  sup- 
port." 

Yet  this  doctrine  of  liberal  construction,  both  as  to  con- 
stitutional and  statutory  provisions,  has  its  limitations 
in  application,  and  is  not  to  be  applied  for  the  purpose  of 
protecting  those  not  meant  to  be  protected.  That  is,  the 
provisions  of  our  constitution  and  statutes  will  not  neces- 
sarily be  liberally  construed  when  to  do  so  would  not  op- 
erate to  the  interest  of  those  primarily  meant  to  be  pro- 
tected thereby,  although  bearing  on  a  favored  subject 
For  instance,  while  the  homestead  right,  as  we  have  just 
stated,  is  for  the  protection  of  the  wife  and  children,  an 
unfaithful  wife  who  had  deserted  her  husband  and  had 
been  living  in  another  state  with  another  man,  though 
still  the  legal  wife  of  the  husband  she  had  deserted,  was 
held  not  entitled  to  the  homestead ;  and  to  reach  that  result 
the  ordinary  presumption  that  the  residence  of  the  wife  is 
that  of  the  husband  was  held  to  not  apply  in  the  case  of 
Prater  v.  Prater,  87  Teim.,  and  while  we  do  not  mean  to 
intimate  that  the  situation  of  the  complainant  in  the  case 
at  bar  would  be  looked  on  with  such  disfavor  as  the  posi- 
tion of  the  unfaithful  wife  in  the  case  just  referred  to, 
still  it  does  not  appear  that  to  liberally  construe  our  con- 
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stitutional  and  statutory  provision  under  which  the  home- 
stead is  allowed  would  serve  the  interests  of  a  wife  and 
child  or  children  in  the  instant  case.  So  far  as  the  record 
in  this  case  shows  Mr.  Nelson  has  no  wife  or  children,  or, 
if  he  has  either  or  both,  he  has  other  lands  in  which  he 
could  claim  a  homestead  for  them ;  so  that  no  reason  ap- 
pears here  for  a  liberal  construction  of  the  law  providing 
for  homestead  in  his  favor ;  and  in  this  regard  the  case  is 
quite  different  from  that  of  Beeler  v.  Nance,  supra,  as  in 
that  case  the  husband  and  wife,  though  non-residents  of 
the  state,  had  leased  the  property  and  were  at  the  time  of 
the  decision  of  the  case,  it  appears,  getting  a  benefit  from 
it;  while  in  the  case  at  bar  the  widow  of  Peter  Theus  had 
sold  for  $1.00  and  other  valuable  consideration,  without 
any  recital  as  to  what  they  are,  whatever  interest  she  had 
in  the  estate  of  her  deceased  husband. 

The  very  distinguishing  fact  of  the  person  or  persons 
meant  by  the  law  to  be  benefited  by  receiving  income 
from  the  homestead  is  alluded  to  as  perhaps  controlling 
ill  the  Beeler-Nance  case,  on  page  593  of  126  Tenu.,  by 
a  quotation  from  Coile  v.  Hudgins,  supra,  wherein  the 
case  of  Carrigan  v.  Rowell,  96  Tenn.,  185,  is  distin- 
guished. 

Without  further  elaboration,  we  are  of  opinion  the  de- 
cree of  the  County  Court  denying  the  homestead  right 
was  and  is  correct,  and  it  is  affirmed,  and  plaintiff  in 
error  is  taxed  with  the  cost  of  this  Court.  The  case  is 
remanded  to  be  further  proceeded  with,  it  appearing  that 
the  lands  have  been  sold  pursuant  to  the  orders  of  the 
County  Court,  and  that  further  steps  will  be  necessary  to 
collect  and  disburse  the  money.  The  costs  of  the  County 
Court  will  be  adjudged  by  that  Court. 

(This  case  was  before  this  Court  in  1914,  on  an  appeal 
from  the  judgment  of  the  County   Court  adudging  the 
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rights  of  the  parties  and  ordering  a  sale,  but  before  sale  was 
made.  Justice  Hughes  handed  down  the  opinion  of  the 
Court  then,  and  in  disposing  of  the  case,  after  stating  the 
facts,  the  opinion  proceeded  as  follows:) 

On  the  adjudication  of  the  rights  of  the  parties  and  the 
making  of  the  order  of  sale  by  the  County  Court  and  be- 
fore any  further  steps  had  been  taken,  an  appeal  was 
prayed  by  petitioner,  Nelson,  from  so  much  of  that  judg- 
ment or  decree  as  held  that  upon  the  marriage  of  the 
widow  all  the  interest  she  by  her  deed  had  conveyed  to 
petitioner  terminated,  and  refused  to  assign  or  set  apart 
homestead  therein  for  the  benefit  of  petitioner.  This 
appeal  was  granted,  as  the  judgment  of  the  Court  shows, 
by  the  County  Judge  in  the  exercise  of  a  discretion  assumed 
by  him  to  be  possessed  under  the  law.  Did  that  Court 
have  power  to  grant  such  appeal  ? 

By  a  legislative  enactment  passed  in  1836  and  brought 
forward  in  the  Code  of  1858,  and  found  in  Shannon's 
Code,  Section  4889,  it  is  provided  as  follows: 

"The  Chancellor  or  Circuit  Judge  may,  in  his  discretion, 
allow  an  appeal  from  his  decree  in  equity  causes  determin- 
ing the  principles  involved  and  ordering  an  account  or  a 
sale  or  partition,  before  the  account  is  taken  or  the  sale  or 
partition  is  made;  or  he  may  allow  such  appeal  on  over- 
ruling a  demurrer ;  or  he  may  allow  any  party  to  appeal 
from  a  decree  which  settles  his  right,  although  the  case 
may  not  be  disposed  of  as  to  others." 

It  is  seen  that  this  statute  applies,  by  its  express  terms, 
to  only  "the  Chancellor  or  Circuit  Judge,"  and  does  not 
apply  to  County  Judges. 

In  the  case  of  Cawthom  v.  Securcy,  12  Lea,  649,  a  par- 
tition proceeding  in  a  County  Court,  the  Court  had  ordered 
lands  sold,  and  before  sale  was  made  an  appeal  was  prayed 
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and  granted  to  the  Supreme  Court.  In  that  case,  as  in 
the  case  at  bar^  neither  counsel  relied  on  or  even  called 
attention  to  the  fact  that  the  appeal  had  been  improperly 
granted,  but  the  Supreme  Court,  notwithstanding  that 
fact,  held  that  the  statutory  provision  just  quoted  herein 
had  no  application  to  County  Courts,  but,  on  the  con- 
trary, was  by  its  expres  sterms  limited  to  Chancellors  and 
Circuit  Judges,  and  further,  that  in  the  absence  of  any 
statute  conferring  the  right,  the  appeal  could  be  prose- 
cuted from  a  final  decree  only,  and  that  it,  the  Supreme 
Court,  was  without  jurisdiction  of  the  case.  To  the  same 
effect  is  the  case  of  Burton  v.  WoodSy  16  Lea,  260. 

In  the  face  of  these  holdings  it  is  clear  that  this  Court 
is  without  jurisdiction  of  the  case  at  bar,  unless  it  has  been 
conferred  by  some  statute  other  than  that  just  set  out 
authorizing  appeals  in  discretion.  Our  investigations 
fail  to  disclose  any  statute  authorizing  the  County  Judge 
of  Madison  County  to  grant  such  appeals.  We  have  looked 
to  Acts  1905,  chapter  14,  creating  the  office  of  County 
Judge  for  Madison  County,  and  fail  to  find  any  such  au- 
thority given  therein.  By  that  act  the  County  Judge  is 
given  only  such  powers  as  are  usually  given  to  (^uuty 
Judges  or  possessed  by  Coimty  Courts,  including  the  power 
to  grant  appeals,  but  no  power  is  given  to  grant  appeals  in 
discretion.  We  are  therefore  constrained  to  hold  that  we 
are  without  jurisdiction  in  this  case,  and  to  dismiss  the 
appeal. 

We  fully  realize  that  if  the  lands  are  sold  in  this  pro- 
ceeding in  the  County  Court  before  an  adjudication  has 
been  had  of  the  homestead  question  they  will  not  likely 
bring  their  full  value;  and  we  would  gladly  pass  on  the 
question  were  it  before  us  in  a  way  that  our  adjudication 
could  mean  anything,  but  any  effort  to  pass  on  it  would 
simply  be  a  nullity  and  leave  the  parties  in  no  better  con- 
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dition  than  they  are  now  in,  as  we  are  totally  without 
jurisdiction.  An  adjudication,  or  attempted  adjudica- 
tion, even  by  consent,  with  the  case  brought  here  under 
the  circumstances  set  out,  would  be  a  nullity.  Oibson  v. 
Widener,  1  Pickle,  16. 

We  suggest  to  the  parties  that  they  are  not  without 
remedy,  however.  As  pointed  out  in  Apple  v.  Owens,  1 
Chancery  Appeals  Reports,  135,  (specially  at  pages  147 
and  150),  this  is  a  question  that  should  be  passed  on  by  a 
Chancery  Court,  and  either  of  two  courses  may  be  taken 
to  attain  that  end,  viz. :  A  bill  may  be  filed  in  Chaiioery 
to  settle  this  one  question,  in  the  meantime  this  case  being 
held  in  the  County  Court,  and  proceeded  with  only  after 
the  question  of  homestead  has  been  settled  in  the  Chancery 
Court;  or  the  bill  in  the  County  Court  may  be  dismissed 
and  an  entirely  new  proceeding  brought  in  the  Chancery 
Court;  or  of  course,  the  parties  may,  if  they  so  desire, 
proceed  to  sale  in  the  County  Court  and  take  their  chances 
on  the  lands  bringing  their  value  before  the  homestead 
question  is  settled.  The  chief  advantage  in  bringing  suit 
in  Chancery  to  settle  this  question,  as  is  evident,  would  lie 
in  the  fact  that  the  Chancellor  might  in  his  discretion 
grant  an  appeal  before  sale,  so  that  the  question  of  Nel- 
son's right  to  a  homestead  would  be  put  at  rest  before  the 
property  is  put  up  for  sale,  and  a  sacrifice  of  it  be  thereby 
prevented. 

Following  the  course  taken  by  our  Supreme  Court  in 
Cawthom  v.  Searcy,  supra,  the  appeal  is  dismissed  at 
the  cost  of  complainant  Nelson,  it  having  been  prema- 
turely granted  at  his  instance. 
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Gkasselli  Chemical  Company  v.  Mrs.  O.  M.  Bettis. 

Affirmd  by  the  Supreme  Court,  1914. 

1.  Master  and  Servant.     Waminff,     Experienced  servant  as  to 

ordinary  risk  not  required. 

It  is  not  incumbent  upon  a  master  to  warn  or  instruct  an  ex- 
perienced servant  as  to  the  ordinary  and  usual  risks  of  em- 
ployment, although  the  employment  is  fraught  with  danger. 

2.  Assumption  of  Risk. 

A  servant  accepting  work  assumes  the  ordinary  and  necessary 
risks  of  the  employment  He  also  assumes  the  extraordinary 
risks  if  informed  of  them  or  knows  of  them  and  elects  to  take 
up  or  continue  the  service. 

3.  Same.    Assurance  of  safety. 

Where  the  servant  is  aware  of  the  dangers  of  his  employment 
or  knows  them  as  well  as  does  his  master  of  the  hazards, 
an  assurance  of  safety  does  not  become  a  material  factor  in 
determining  the  liabUity  of  the  master  for  injuries  received 
by  the  servant  while  in  the  employment. 

4.  Same. 

An  assurance  of  safety  given  by  the  master  does  not  relieve  the 
servant  of  the  consequences  of  an  assumption  of  risk  or  of  con- 
tributory negligence  where  he  is  injured  because  of  an  ordi- 
nary risk  or  of  an  extraordinary  risk  of  which  he  was  fully 
aware. 

5.  Same. 

An  assurance  of  safety  cannot  be  made  a  ground  of  recovery 
where  the  servant  did  not  rely  upon  this  assurance,  but  acted 
upon  his  own  independent  Judgment. 

6.  Same.    Assumption  of  risk  and  contributory  negligence. 

A  servant  at  whose  disposal  for  his  own  protection  underlings 
and  instrumentalities  are  placed  cannot  recover  for  injuries 
received  where  he  could  by  using  the  underlings  and  instru- 
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mentalities  in  accordance  with  directions  of  his  master  have 
avoided  injury  to  himself. 

7.  Same.    Negligence  of  master. 

A  master  who  equips  his  working  place  with  instrumentalities 
and  furnishes  subordinates  sufficient  to  protect  the  serrants 
engaged'  in  a  dangerous  employment  from  Injuries  is  not  liable 
for  the  consequences  of  recurrent  or  continuing  dangers  if  he 
has  instructed  the  workmen  or  if  they  are  aware  of  the  meth- 
ods and  means  by  which  they  can  protect  themselves  from 
those  dangers. 

S.  Same.    Falling  banks  of  earth, 

A  master  is  not  liable  in  damages  to  a  servant  injured  by  the 
caving  in  of  banks  of  earth  where  the  servant  knew  as  much 
or  more  about  conditions  as  did  the  master  and  had  opportu- 
nity to  protect  himself  from  such  conditions. 


From  Jefferson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Jefferson 
County.    C  McHendersox,  Judge. 

CoRNicK^  Frantz^  McConnell  &  Seymour  for 
Plaintiff  in  Error. 

H.  N.  Cate  and  Frank  Taylor  for  Defendant  in 
Error. 

Mrs.  Bettis^  as  widow  and  administratrix  of  O.  M. 
Bettis,  brought  this  suit  against  plaintiff  in  error  for 
damages  because  of  his  allied  wrongful  killing.  Verdict 
and  judgment  were  for  $10,000.  The  Chemical  Company 
excepted  to  the  action  of  the  Court  in  refusing  to  set  aside 
the  verdict  and  dismissing  the  action,  and  has  appealed 
and  assigned  errors. 
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The  fifth  assignment  of  error,  to  which  we  shall  first  di- 
rect our  attention,  is  that  the  Court  wrongfully  refused 
to  grant  the  motion  of  appellant  for  a  directed  verdict 
made  at  the  conclusion  of  all  the  evidence.  This  assign- 
ment makes  it  necessary  to  set  out  such  parts  of  the  tes- 
timony as  tend  to  support  the  cause  of  action  of  plaintiff 
below.  We  must  of  course  exclude  for  the  time  being 
comitervailing  proof.  We  are  not  precluded  by  this  rule, 
however,  from  taking  into  consideration  the  admitted  or 
tmcontroverted  or  incontrovertible  facts  developed,  from 
•whatever  source. 

The  plaintiff  in  error  is  engaged  in  extensive  mining 
operations  near  Newmarket,  in  Jefferson  County.  At  and 
before  the  timie  of  the  accident  out  of  which  this  suit 
arose  the  company  was  engaged  in  mining  for  what  are 
called  zinc  carbonates  to  be  found  in  that  communitv. 
They  are  reached  or  mined  by  removing  surface  dirt  of 
thicknes^s  varying  from  10  or  12  feet  to  40  or  50  feet. 
This  top  layer  is  removed  principally  by  operating  steam 
shovels,  which  would  take  off  the  entire  surface,  leaving 
what  is  called  open  cut  work.  The  intestate  of  plaintiff 
below  was  in  the  service  of  plaintiff  in  error  at  the  place 
named  in  August,  1912.  lie  was  employed  and  assigned 
to  the  operating  of  a  steam  shovel.  As  its  name  implies, 
it  is  a  contrivance  for  the  gathering  up  or  lifting  up  of 
dirt  and  carrying  it  in  a  dipper  or  shovel  from  the  place 
where  it  had  accumulated  by  nature,  and  dumping  it  into 
a  vehicle  or  at  another  place,  the  operation  being  carried 
on  by  means  of  steam,  controlled  by  an  engineer,  aided  by 
a  fireman.  Bettis  had  been  in  the  service  of  the  company 
and  engaged  in  this  line  of  work  in  the  territory  mentioned 
and  near  the  spot  at  which  he  was  killed  for  many  months 
before  the  accident.  The  soil  or  top  covering  was  of  clay 
sand  and    revealed    a    shifting,    slippery    quality.     The 
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method  by  which  the  work  was  done  was  that,  after  the 
scraping  or  beginning  of  surface  removing,  the  shovel 
would  be  put  in  position  so  that  it  could  be  dipped  or 
driven  into  the  bank  which  it  faced,  and  would  scale  the 
bank  to  a  height  of  17  or  18  feet  if  the  bank  was  so  high. 
The  particular  shovel  operated  by  Bettis  had  a  sweep  of 
some  25  or  30  feet.  After  the  removal  of  all  dirt  within 
its  reach  from  a  stationed  place,  it  would  be  moved  nearer 
a  bank  to  be  worked  down,  and  the  same  method  would 
be  repeated. 

If  the  bank  against  which  Bettis  and  his  associates  were 
working  was  higher  than  the  reach  of  the  shovel,  the  over- 
hanging part  had  to  be  worked  off  with  a  crow-bar  or  by 
the  use  of  dynamite.  The  lower  part  of  the  bank  would 
be  scooped  out,  leaving  a  projection. 

Bettis  was  fatally  hurt  on  the  morning  of  the  28th  of 
August,  1912,  while  on  his  steam  shovel,  by  the  falling 
or  caving  in  of  the  bank  against  which-  he  had  for  some 
days,  and  on  this  particular  day,  been  working  according 
to  the  usual  method.  He  was  some  ten  or  twelve  feet 
from  the  wall  of  the  bank  which  crumbled  and  fell.  The 
dipper  of  his  shovel  had  just  been  filled  and  he  had  stopped 
the  engine  and  was  waiting  for  a  wagon  to  come  into  posi- 
tion, when  the  earth  came  down  upon  him  and  crushed 
him.  The  dirt  that  fell  came  from  the  top  or  near  the 
top.  He  had  shoveled  or  scooped  out  about  three  feet  from 
the  lower  part  of  the  cut  extending  up  to  the  reach  of  the 
shovel  beam.  He  had  his  back  to  the  bank  at  the  time  and 
did  not  have  time  or  opportunity  to  stand  from  under. 
The  fireman  was  only  a  few  feet  away  and  received  a 
slight  injury.  The  son  of  Bettis,  and'  the  chief  witness, 
was  some  fifteen  or  twenty  feet  away  in  the  discharge  of 
his  duties  in  connection  with  the  placing  of  the  wagons. 
One  Hugh  Young  was  upon  the  bank  at  or  near  the  place 
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from  which  the  earth  caved  in.  With  reference  to  the 
face  of  the  bank,  there  is  some  discrepancy  among  the 
witnesses  for  plaintiff  below.  The  son  stated  that  the 
bank  before  the  fall  was  perpendicular.  This  is  at  vari- 
ance with  his  subsequent  statement  that  his  father  had 
scooped  out  or  had  gone  into  the  bank  at  the  level  of  the 
machine  some  three  or  four  feet.  Kline,  another  wit- 
ness, states  that  there  was  an  overhanging  part  to  the 
bank. 

It  is  manifest  that  as  the  scooping  or  cutting  in  at  the? 
base  progressed  against  the  bank  some  25  feet  high  there* 
would  be  an  overhanging  part  which  had  to  be  disposed 
of  or  looked  after  in  some  way.  The  two  methods  of  dyna- 
miting and  barring  had  been  followed  by  this  company, 
but  it  seems  that  for  some  considerable  time  preceding  the 
accident  the  barring  method  had  been  pursued.  There 
is  no  controversy  but  that  this  was  a  satisfactory  way. 
Young  had  been  assigned  to  work  virtually  under  the  con- 
trol of  Bettis,  while  the  latter  was  operating  the  shovel. 
It  is  true  that  Bettis  did  not  hire  him,  and  did  not  have 
absolute  control  of  him.  It  is  nevertheless  clear  that 
Young  was  directed  to  obey  the  orders  of  Bettis  and  to 
perform  such  duties  and  follow  such  directions  as  Bettis 
should  prescribe  or  give  while  operating  the  shovel.  Bet- 
tis sometimes  directed  Young  to  work  at  the  base  of  the 
bank  and  sometimes  commanded  him  to  go  on  top  and  cut 
down  the  bank  as  the  work  beneath  progressed.  It  was 
also  developed  that  Bettis  had  the  right  to  or  assumed  the 
power  to  call  upon  Young  from  time  to  time  to  go  upon 
the  bank  and  bar  or  dig  it  off  at  any  particular  point  di- 
rected. Bettis  frequently  did  this,  directing  Young  to 
go  from  place  to  place  and  dig  off  such  overhanging  earth 
as  Bettis  thought  to  be  dangerous.  It  was  also  shown  that 
Bettis   would    frequently    call   upon  Young  from  Bettis^ 
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position  on  the  shovel  to  bar  down  any  overhanging  part 
of  the  bank  which  struck  Bettis  as  being  hazardous.  It 
was  also  brought  out  that  Bettis  himself  would  occasion- 
ally go  upon  this  bank  as  the  work  progressed  and  himself 
examine  the  surface.  Mitchell,  the  superintendent  of  the 
company,  testified  that  Mr.  Bettis  had  the  best  point  of 
view  of  anyone  from  which  to  judge  of  the  dangers.  He 
also  testified  that  Mr.  Bettis  was  expected  to  look  out  for 
such  hazards  and  to  take  proper  measures  to  remove  ithe 
dangers.  We  are  persuaded  that  this  was  and  is  the  truth, 
when  considered  in  connection  with  the  admission  of  the 
son  that  the  father  was  sometimes  expected  to  go  upon 
the  bank  and  look  at  it  himself,  and  especially  when  con- 
sidered in  connection  with  the  undisputed  evidence  that 
he  looked  at  the  bank  at  intervals  as  the  work  progressed 
and  commanded  Young  to  go  from  point  to  point  and  re- 
lieve the  situation. 

For  some  days  preceding  the  accident  the  bank  had  been 
sliding.  Not  many  days  before  Bettis'  death  a  quantity 
of  earth  had  fallen  upon  the  shovel  while  he  was  at  work ; 
and  it  is  uncontroverted  that  a  vast  number  of  slides  had 
taken  place  all  along  the  bank  bendath  or  adjacent  Bet- 
tis was  shown  to  have  been  a  man  of  much  experience,  good 
judgment  and  wide  observation.  The  record  warrants  the 
conclusion  that  he  knew  as  much  about  conditions  as  any 
other  member  of  the  company.  The  record  also  warrants 
the  further  inference  that  he  was  as  cognizant  of  the  haz- 
ards as  the  superintendent  and  knew  as  much  as  he  about 
when  conditions  were  safe  or  hazardous  and  what  was 
proper  or  should  be  done  at  any  juncture  or  crisis  which 
might  arise.  It  is  unnecessary  to  state  it,  but  we  do  so 
for  clearness  and  consecutiveness,  that  Bettis  and  his  asso- 
ciates were  engaged  in  making  a  safe  place  unsafe  and 
were  bringing  about  the  changes  which  imperiled  their 
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lives.  The  inevitable  consequence  of  every  step  was  to 
create  conditions  that  were  more  or  less  dangerous.  One 
of  the  unavoidable  incidents  of  the  work  in  which  they 
were  engaged  was  the  possibility  or  probability  of  the 
tumbling  in  of  vast  quantities  of  earth  from  the  overhead ; 
and  not  only  was  Bettis  presumptively  aware  of  this  and 
impliedly  assuming  the  risk;  he  in  fact  was  made  aware 
of  it  every  day  and  every  hour,  and  was  himself  provided 
with  the  means  of  minimizing  the  danger  or  desisting  un- 
til the  danger  was  removed.  In  addition  to  this  it  was 
shown  that  on  Thursday  or  Friday  preceding  his  death 
on  Wednesday  he  had  gone  upon  the  bank  several  feet 
away  from  the  place  where  he  was  hurt,  and  examined  it 
and  had  pronounced  it  dangerous ;  that  he  knew  all  along 
that  it  was  dangerous,  and  that  he  was  aware  of  every  ele- 
ment of  hazard  incident  to  it  is  just  as  clearly  as  any  other 
fact.  It  was  also  stated  by  the  son  that  there  would  have 
been  no  danger  at  the  time  his  father  was  killed  if  the 
bank  had  been  barred.  In  other  words,  he  stated  that  the 
bank  could  have  been  made  perfectly  safe  had  it  been 
cut  away  by  the  crow-bar. 

There -is  testimony  tending  to  show  that  some  cracks  in 
this  bank  some  three  or  four  feet  apart  and  some  quarter 
of  an  inch  in  thickness  had  been  discovered  on  Thursday 
or  Friday  before  the  accident,  and  that  the  father  and  the 
son  and  Superintendent  Mitchell  had  gone  upon  the  sur- 
face and  examined  these  crevices.  It  was  then  that  the 
father  had  expressed  the  opinion  that  the  bank  was  un- 
safe, and  it  is  in  this  connection  that  the  plaintiif  below 
undertook  to  establish  or  at  least  plant  the  inception  of  an 
assurance  of  safety  under  which  it  is  claimed  that  Bettis 
thereafter  labored.  There  is  some  evidence  that  Mitchell 
made  this  assurance  at  this  particular  time;  and  it  is  de- 
ducible  that  this  remark  was  made  with  reference  to  the 
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conditions  surrounding  the  cracks.  But  we  do  not  dis- 
cover any  great  juristic  value  in  this  expression  of  opin- 
ion on  the  part  of  Mitchell,  for  the  reason  that  the  work 
had  undoubtedly  gone  up  to  or  beyond  the  crevices.  Be- 
sides, it  is  clear  that  many  yards  of  dirt  and  quite  a  dis- 
tance in  feet  had  been  removed,  and  that  at  the  time  of 
the  accident  Bettis  was  working  under  totally  different 
conditions  and  amidst  entirely  different  surroundings,  and 
that  any  assurance  of  safety  given  five  days  before  could 
have  no  application  to  a  condition  and  a  place  which  had 
been  changed  by  himself  and  his  associates.  There  is  evi- 
dence of  some  remark  made  by  Mitchell  a  day  or  two  be- 
fore the  accident  that  he  thought  the  bank  was  safe.  Con- 
ceding this  to  be  true,  as  of  course  it  would  have  to  be 
assumed  upon  a  motion  for  a  directed  verdict,  it  remains 
to  be  seen  whether  it  would  operate  a  different  result  from 
that  which  would  be  reached  with  this  factor  omitted.  That 
the  bank  was  unsafe  or  was  likely  to  tumble  was  known  to 
everybody.  Especially  was  it  kno%vn  to  Bettis  that  as 
he  progressed  with  the  work  all  overhanging  and  unpro- 
tected earth  would  tumble  down  by  force  of  gravity  if  not 
barred  or  chipped  off. 

It  was  developed  that  Mitchell,  the  superintendent,  was 
a  very  careful  man  and  passed  over  and  looked  at  all  the 
operations  one  or  more  times  daily.  He  was  near  the  shovel 
and  about  the  bank  looking  over  the  surface  of  things  a 
very  short  while  before  the  happening  of  the  accident.  It 
is  not  sho\vn  that  Mitchell  and  Bettis  discussed  the  ap- 
pearance of  the  bank  upon  any  other  day  than  the  Thurs- 
day or  Friday  heretofore  mentioned.  The  incompentency 
or  inefficiency  of  Young  is  not  in  any  way  assailed.  The 
clear  inference  is  that  he  was  on  the  bank  subject  to  the 
call  or  order  of  Bettis  at  the  time  the  bank  caved  in. 
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After  carefully  pondering  the  questions  suggested  by 
the  above  statement  of  facts  we  feel  constrained  to  the 
conclusion  that  defendant  in  error  had  no  legal  right  to 
demand  compensation  for  the  loss  of  her  husband,  and  that 
a  verdict  against  her  should  have  been  directed.  Our  rea- 
sons for  so  deciding  shall  be  stated  briefly  and  para- 
graphically. 

1.  There  is  no  substantial  evidence  from  which  the  neg- 
ligence of  plaintiff  in  error  charged  in  the  declaration  can 
be  inferred.  There  is  no  evidence  showing  any  failure 
upon  the  part  of  the  company  to  take  suitable  precautions 
against  the  happening  of  this  accident.  Bettis  was  a  man 
of  age  and  experience  and  knew  as  much  about  the  condi- 
tion of  the  bank  as  any  employe  and  was  equipped  with 
the  means  and  instrumentalities  and  time  and  opportunity 
for  guarding  against  such  dangers.  These  considerations 
must  be  presumed  to  have  been  in  the  mind  of  the  master. 
There  is  nothing  here  to  show  that  a  reasonably  prudent 
master  would  have  done  anything  else  or  taken  any  other 
precaution  than  those  provided.  Under  the  common  law 
as  at  present  administered  masters  are  liable  for  their 
faults  or  neglects  only.  Workman's  compensation  laws 
must  be  adopted  before  injured  servants  can  recover  with- 
out showing  culpable  conduct. 

2.  Plaintiff  in  error  was  entitled  to  peremptory  in- 
structions upon  its  defense  of  assumed  risk.  The  dangers 
were  open  and  obvious  and  were  incident  to  the  business. 
They  were  as  apparent  to  the  servant  as  they  were  to  the 
master.  They  were  certainly  as  well  known  to  Bettis  as 
they  were  to  Mitchell.  In  addition  to  this,  conditions  were 
continually  changing  as  the  result  of  the  operations  car- 
ried on  by  Bettis  and  his  associates.  It  was  impossible 
to  keep  the  mine  safe  as  a  stationary  place ;  the  likelihood 
of  the  earth  tumbling  down  was  continually  increasing  or 
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shifting.  Nobody  knew  this  any  better  than  Bettis.  This 
was,  therefore,  an  ordinary  risk  and  one  incident  to  the 
business, — in  fact,  a  hazard  which  could  not  have  been 
avoided  by  the  exercise  of  the  utmost  care  upon  the  part 
of  the  master,  to  say  nothing  of  ordinary  prudence.  The 
inevitable  conclusion  is  therefore  that  Bettis  assumed  the 
risk  of  the  tunibling  in  of  the  surface  as  the  work  pro- 
gressed and  that  his  representative  cannot  sue  for  injuries 
received  by  the  happening  of  this  always  to  be  anticipated 
event:  Brown  v.  Electric  Company,  101  Tenn.,  467; 
Biderson  v.  Bushford,  41  Minn.,  287;  Olson  v.  McMuL- 
hn,  34  Minn.,  95;  Swanson  v.  Bailroad,  68  Minn.,  184; 
Belter  v.  BaUroad,  72  Minn.,  225;  Water  Company  v. 
White,  124  Ind.,  376;  Griffin  v.  BaMroad,  124  Ind.,  326; 
Naylor  v.  BaUroad,  53  Wise,  661 ;  Coralson  v.  Water  Co., 
8  S.  D.,  47;  Larich  v.  Moies,  18  R.  I.,  513;  Bailroad  v. 
French,  86  Texas,  96;  Bagan  v.  Palo,  62  N.  J-.  Law,  30; 
Allen  v.  Logan  City,  10  Utah,  79 ;  Bradley  v.  Bailroad, 
138  Mo..  293;  Aldridge  v.  Furnace  Co.,  78  Mo.,  559. 
Numerous  other  cases  could  be  used  to  swell  this  opinion, 
but  we  refrain.  The  Brown  case,  supra,  was  roundly 
criticized  at  the  bar  by  learned  counsel  for  appellee,  and  it 
was  urged  tliat  the  decision  should  be  discredited.  It  is 
not  our  province  to  denounce  or  overrule  the  adjudica- 
tions of  the  highest  Court  of  the  State.  The  decision  in 
that  case  was  nevertheless  subjected  to  severe  animadver- 
sion by  Presiding  Justice  Wilson  at  Jackson  two  years  ago 
in  a  case  much  stronger  for  the  injured  servant  than  the  one 
at  bar,  in  that  he  was  unskilled  and  inexperienced  and 
labored  under  an  assurance  of  safety  upon  the  part  of  the 
master.  The  Supreme  Court  disagreed  with  this  Court, 
and  upheld  the  doctrine  of  the  Brown  case. 

In  the  case  at  bar  we  are  constrained  to  the  view  that 
Bettis  not  only  impliedly  assumed  the  risk  of  the  tumbling 
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in  of  the  earth,  but  that  he  virtually  expressly  contracted 
so  to  do  because  of  his  repeated  observations  thereof  and 
his  directions  to  subordinates  and  his  pronouncing  of  judg- 
ment with  respect  to  the  hazards  from  time  to  time  and 
further,  because  of  the  placing  in  his  hands  or  under  his 
control  of  instrumentalities  for  obviating  the  risk.  Un- 
der every  known  rule  of  law  announced  since  the  very 
early  English  case  of  Priestly  v.  Fowler,  19  Eng.  Rul. 
Gas.,  102,  his  representative  must  be  denied  a  recovery. 

Again,  there  was  no  breach  of  duty  to  warn  or  instruct. 
The  dangers  were  just  as  apparent  to  Bettis  as  to  Mitchell. 
Besides,  the  hazards  were  the  ordinary  risks  of  the  employ- 
ment Warning  or  instruction  has  no  place  in  such  case 
unless  it  be  that  the  servant  is  to  the  knowledge  of  the 
master  ignorant  of  the  risks.  In  such  case  the  contract 
relieves  the  master  of  these  ordinary  hazards;  and  the 
servant  is  presumed  to  know  of  them.  See  3  Labatt,  Chap- 
ter on  Asumed  Risk,  1166,  et  sequa.  Even  extraordinary 
risks  are  assumed  if  the  servant  knew  and  appreciated  them 
and  continued  in  the  employment. 

Another  rule  is  that  the  servant  assumes  the  risks  of  all 
dangers  which  he  can  foresee  and  provide  against  or  shun, 
especially  when  he  is  afforded  the  time,  the  instrumentali- 
ties and  the  opportunity  to  care  for  himself:  Cooper  v. 
Railroad,  24  W.  Va.,  37;  3  Labatt,  1245.  In  the  instant 
case  it  is  clearly  shown  that  Bettis  was  expected  to  look 
out  for  changing  conditions  and  was  not  required  to  be 
so  deeply  engrossed  in  his  duties  as  to  prevent  him  from 

m 

looking  about.  It  is  also  apparent  that  he  had  the  right 
to  call  in  Young  or  to  direct  his  movements  for  the  pur- 
pose of  obviating  any  danger  which  to  him  might  need 
attention.  A  superior  servant  thus  placed  and  equipped 
cannot  recover  for  injuries  received,  for  the  reason  that  it 

was  his  own  neglect  that  brought  about  the  injuries,  and 
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also  because  he  under  the  circumstances  must  be  held  to 
have  assumed  the  risk,  and  also  because  these  considera- 
tions exclude  the  inference  of  culpable  negligence  upon  the 
part  of  the  master.  3  Labatt,  Sec.  1260,  and  cases  there 
cited. 

3.  We  are  of  opinion  that  the  added  feature  of  assur- 
ance of  safety  relied  upon  by  learned  counsel  for  defend- 
ant in  error  is  of  no  juristic  value  in  this  controversy.  In 
other  words,  its  presence  or  absence  will  not  change  the  re- 
sult. The  knowledge  of  Bettis  and  Mitchell  was  equal. 
There  was  no  added  information  or  source  of  knowledge 
which  Bettis  could  expect  to  acquire  from  Mitchell  or  any 
other  superior.  It  is  evident  that  a  man  of  Bettis'  knowl- 
edge and  experience  would  place  no  reliance  upon  the  judg- 
ment and  skill  of  Mitchell  or  anyone  else.  Hence,  there  is 
no  room  for  the  assurance  of  safety  feature  as  a  ground  of 
liability:  Railroad  v.  Edwards,  111  Tenn.,  31;  Locock 
v.  Paper  Co.,  169  Mass.,  313;  Bass  v.  Batch,  56  Fed., 
984 ;  Silvey  v.  Drill  Co,,  128  Tenn.,  675.  This  doctrine 
has  no  application  in  any  case  where  a  servant  understands 
the  dangers  just  as  well  as  the  master:  Clothing  Co.  v. 
Pitts,  123  L.  R  A.  (K  S.),  1114,  and  note  on  page  1116. 
Nb  servant  can  ever  be  heard  in  Court  to  assert  his  re- 
liance upon  an  assurance  of  safety  when  he  knew  and  ap- 
preciated the  dangers  as  well  as  the  master  did:  Mc- 
Kane  v.  Marr,  79  Vt,  13 ;  Frangoise  v.  Horton,  26  E.  I., 
291.  The  assurance  of  safety  factor  never  has  any  juristic 
importance  where  the  servant  is  hurt  by  a  danger  which 
ivas  an  ordinary  incident  of  the  risk  and  which  was  likely 
to  happen  at  any  time.  It  has  no  place  with  respect  to 
an  ordinary,  usual  or  to  be  expected  risk  or  event,  because 
the  servant  by  entering  into  employment  has  agreed  to 
relieve  the  master  of  the  consequences.  And  with  respect 
to  extraordinary  or  unusual  hazards  with  which  the  ser- 
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vant  is  as  familiar  as  the  master,  the  assurance  of  safety 
cannot  be  regarded  as  the  reliance  or  inducement  to  a  con- 
tinuance in  the  employment.  Hence,  it  is  not  an  element 
to  be  considered  in  determining  the  rights  of  the  servant. 
No  blame  can  attach  to  the  master,  such  as  that  of  having 
caused  the  servant  to  pursue  a  course  upon  the  faith  of 
statements  or  assurances:    Elgin  v.  Myers,  226  HI.,  358. 

We  have  pondered  the  authorities  presented  by  very  able 
counsel  for  appellee,  but  do  not  find  therein  anything 
which  can  be  accepted  as  controlling. 

It  is  unnecessary  to  discuss  the  other  errors  assigned. 
The  judgment  of  the  lower  Court  must  be  reversed  and  the 
cause  dismissed,  at  the  cost  of  the  appellee. 


AiiMA  H.  Raht,  Exbctjtbix^  v.  p.  M.  Wabben  bt  ai-. 

Aflirmed  by  the  Supreme  Court  at  Ejioxville,  1914. 

tNBOLvnrr  Estates.   Lien  of  unregistered  mortgage.    Priority  as 
against  general  creditors, 

Tbe  claims  of  the  general  creditors  of  an  Insolvent  estate  are 
superior  to  those  of  the  holder  of  an  unregistered  mortgage 
executed,  and  delivered  by  the  mortgagor  but  not  offered  for 
registration  by  the  mortgagee  until  after  suggestion  of  in- 
solvency and  publication  for  creditors. 


Ebom  Knox  County. 


Appealed  from  the  Chancery  Court  of  Knox  County. 
WiLi.  D.  Wbight^  Chancellor. 
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Gbeen,  Webb  &  Tate  for  Appellants. 

CoBNicK,  Fbantz,  McOonnell  and  Seymoub  for  Ap- 
pellees. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

These  is  being  administered  in  the  Chancery  Court  of 
Knox  County,  under  the  above  style,  the  insolvent  estate 
of  J.  D.  Raht,  deceased.  One  of  the  questions  arising  was 
as  to  whether  a  certain  unregistered  mortgage  executed  by 
Raht  in  his  lifetime,  but  never  registered,  is  entitled  to 
priority  over  the  general  creditors  of  the  estate.  The 
Chancellor  held  that  the  mortgagee  was  entitled  to  priority. 
The  executrix,  acting  solely  as  representative  of  the  cred- 
itors and  not  pursuant  to  her  own  wishes,  excepted  to  this 
decree,  and  has  brought  this  question  to  us  for  decision. 

The  facts  surrounding  the  execution  of  this  mortgage 
are  succinctly  as  follows :  On  the  11th  day  of  March,  1912, 
J.  D.  Raht  and  wife  executed  to  S.  V.  Carter  a  mortgage 
or  deed  of  trust  upon  certain  lands  lying  in  Scott  County, 
Tennessee,  for  the  purpose  of  securing  and  indemnifying 
one  J.  J.  Kelly  against  loss  as  surety  on  a  $10,000  note 

which  Raht  had  that  dav  made  to  the  East  Tennessee  Na- 

t/ 

tional  Bank,  and  on  which  Kelly  at  his  request  had  become 
surety.  This  note  was  executed  for  money  borrowed  at  the 
time.  The  mortgage  was  duly  acknowledged,  and  was  im- 
mediately delivered  to  Kelly.  Exactly  what  he  did  with  it 
is  not  shown,  other  than  that  he  took  it  to  what  he  called 
the  office  and  put  it  in  the  safe,  meaning,  as  we  shall  inter- 
pret the  statement,  that  Mr.  Raht  and  he  occupied  the  same 
office  and  used  the  same  safe.  The  mortgage  remained  in 
this  safe  for  approximately  six  weeks.  Kelly  states  that 
it  was  his  intention  to  register  the  instrument  whenever  he 
went  to  the  county  seat  of  Scott,  but  that  he  was  delayed 
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on  account  of  absence  from  the  city  and  business  engage- 
ments in  so  doing. 

Mr.  Kaht  lost  his  life  in  a  fire  on  April  28,  1911,  some 
seven  weeks  after  the  exectution  of  the  mortgage.  After 
his  death  Kelly  and  other  parties  searched  the  safe  of 
Raht  &  Kelly  for  the  trust  deed,  but  failed  to  locate  it. 
The  supposition  was,  and  is,  that  Mr.  Kaht  took  the  instru- 
ment among  other  papers  with  him  to  his  apartments  a 
short  while  before  the  fire,  and  that  the  instrument  was 
burnt  up  at  the  time.  At  all  events,  the  document  was 
never  located.  The  preponderance  of  the  evidence  is  that 
the  mortgage  was  executed  in  good  faith,  and  that  it  was 
the  intention  of  the  parties  that  the  same  should  be  regis- 
tered.   But  as  before  stated  it  was  never  spread  of  record. 

A  very  few  days  after  the  death  of  Baht  his  widow  quali- 
fied as  his  executrix,  and  duly  suggested  and  advertised 
the  insolvency  of  the  estate,  and  in  a  short  while  thereafter 
filed  this  bill  for  the  purpose  of  removing  the  estate  from 
the  County  Court  to  the  Chancery  Court  for  administra- 
tion.  Up  to  this  time  no  step  had  been  taken  either  by 
Kelly  or  the  East  Tennessee  National  Bank  to  fix  or  ac- 
quire any  lien  upon  the  property  covered  by  the  Scott 
County  trust  deed,  and  no  effort  made  to  set  up  the  instru- 
ment as  a  lost  document.  Kelly  and  the  bank  were  made 
defendants  to  Mrs.  Eaht's  insolvent  bill.  In  this  bill  the 
trust  deed  was  set  out,  together  with  the  circumstances  of 
its  execution,  and  the  question  as  to  its  validity  and  prior- 
ity was  submitted  to  the  Court  for  determination.  It  is 
oonoeded  that  the  estate  was  and  is  hopelessly  insolvent. 
It  is  also  admitted  that  the  bank  acted  in  good  faith  and 
made  the  loan  principally  on  the  faith  of  the  trust  deed 
«cecuted  to  Mr.  Carter. 

The  bank,  in  answer  to  the  bill,  or  rather  by  formal 
petition  in  which  Kelly  joined,  set  up  its  claim  of  priority 
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under  the  trust  deed.  The  decree  of  the  Chancellor  that 
this  claim  was  entitled  to  priority  raises  the  question  pre- 
sented to  us  for  adjudication. 

Owing  to  the  diverse  holdings  of  the  Supreme  Court  of 
our  State  we  have  been  somewhat  at  a  loss  to  know  or  de- 
termine which  course  we  should  pursue.  We  find  one  case, 
that  of  Henderson  v.  McOhee,  6  Heiskell,  55,  which  un- 
equivocally holds  that  an  unregistered  mortgage  lien  is  not 
superior  to  the  claims  of  general  creditors,  while  there  is 
another  adjudication,  that  of  Kinsey  v.  McDearman,  5 
Ooldwell,  392,  which  holds  directly  to  the  contrary.  It  is 
said  by  learned  counsel  that  the  case  of  Owynn  v.  Estes,  14 
Lea,  662,  cites  with  approval  the  5th  Coldwell  case,  and 
that  this  latter  case  commits  our  State  to  the  doctrine  that 
the  lien  of  an  unregistered  mortgage  executed  and  delivered 
in  the  lifetime  of  the  deceased  debtor  is  superior  to  the 
claims  of  general  creditors.  We  can  reconcile  or  lay  aside 
the  latter  case  by  recalling  the  fact  that  the  mortgage  re- 
ferred to  therein  was  registered  before  suggestion  of  in- 
solvency or  at  least  before  the  filing  of  the  insolvency  bill. 
The  Court  properly  took  the  view  that  the  instrument  re- 
lated upon  registration  to  its  execution,  as  no  rights  had 
intervened  and  no  steps  had  been  taken  which  actually  or 
virtually  fixed  any  equities  in  or  impounded  the  property 
for  other  creditors. 

A  few  remarks  with  reference  to  the  5th  Coldwell  case 
will  suffice.  The  most  important  observation  is  that,  for 
the  time  being,  treating  the  6th  Heiskell  case  decided  by 
Judge  Turney  as  authority,  the  5th  Colwell  case  was  un- 
doubtedly overruled  or  overturned,  although  not  mentioned. 
Another  observation  worthy  of  note  is  that  the  real  basis 
of  the  mortgage  given  preference  in  the  Coldwell  case  was 
for  purchase  money.    Another  remark  is  not  amiss,  namely, 
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that  the  decision  under  examination  was  rendered  before 
our  insolvency  proceedings  had  been  thoroughly  developed 
or  analyzed  as  they  have  been  in  later  cases. 

It  is  quite  singular  that  Judge  Tumey  did  not  have  in 
mind  or  direct  his  attention  to  the  5th  Coldwell  case  in  the 
preparation  of  his  opinion  in  Henderson  v.  McOhee.  It 
may  appropriately  be  said  also  that  it  is  quite  singular 
that  Judge  Freeman  did  not  have  the  opinion  of  Judge 
Tumey  in  mind  when  he  rendered  the  decision  in  Oxoynne 
V.  Estes.  But  these  are  oversights  or  omissions  that  will 
occur.  It  can  well  be  said  that  the  two  cases  just  men- 
tioned are  not  in  conflict  because  of  the  distinction  pointed 
out,  namely,  that  the  mortgage  in  the  14th  Lea  case  was 
registered  before  suggestion  of  insolvency. 

The  question  with  which  we  are  confronted  now  is  as  to 
whether  the  case  of  Henderson  v.  McOhee  should  be  con- 
sidered the  prevailing  authority.  We  may  possibly  arrive 
at  a  solution  by  ascertaining  the  accepted  view  of  the  propo- 
sition, or  by  finding  out  the  attitude  which  the  Courts,  the 
digesters,  annotators  and  the  bar  assume  toward  the  ques- 
tion. 

In  Pritchard  on  Wills,  Section  827,  it  is  unequivocally 
stated  that  an  unregistered  mortgage  is  not  entitled  to 
priority  over  general  creditors.  It  is  the  opinion  of  Mr. 
Shannon  as  indicated  by  his  annotations  of  Section  4073 
of  his  Code,  that  no  superority  attaches  to  the  lien  of  an 
unregistered  mortgage,  citing  among  others  the  case  of 
Henderson  v.  McOhee.  The  compilers  of  the  Ency.  Di- 
gest, as  we  gather  from  page  727  of  Volume  5,  were  of  the 
same  opinion;  at  least,  they  so  digest  the  cases  as  holding 
this  proposition.  The  editors  of  Cyc.  classify  Tennessee 
as  among  those  States  which  hold  that  the  creditor  having 
an  unregistered  mortgage  at  the  time  of  suggestion  of  in- 
solvency cannot  claim  priority  over  general  creditors. 
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Taking  up  the  judicial  history  of  Henderson  v.  McOhee, 
we  find  that  the  Supreme  Court,  speaking  through  Judge 
McFarland,  in  Langley  v.  Vaughn,  10  Heiskell,  653, 
stated  that  the  Court  had  held  in  several  cases  that  the 
mortgagee  of  an  unregistered  mortgage  was  not  entitled  to 
priority.  In  Watson  v.  Watson,  1  Baxter,  387,  the  un- 
doubted holding  of  the  Court  was  that  a  mortgagee  who  de- 
lays registration  until  after  suggestion  of  insolvency  loses 
his  right  to  a  preference.  These  adjudications  were  almost 
cotemporaneous  with  the  decision  in  Henderson  v.  Mc- 
Ohee,  and  are  persuasive  evidences  of  the  rule  of 
law  then  imderstood  and  accepted.  The  case  of  Henderson 
v.  McOhee  was  referred  to  by  name  by  Judge  Cooper  in 
the  case  of  McOuffey  v.  Johnson,  9  Lea,  559,  and  again  by 
the  Court  in  the  case  of  Bacchus  v.  Peters,  85  Tenn.,  678. 
As  late  as  Richardson  v.  Vick,  125  Tenn.,  545,  Judge 
Shields  took  cognizance  of  the  fact  that  there  were  numer- 
ous decisions  to  the  effect  that  the  lien  of  an  unregistered 
mortgage  was  not  superior  to  the  claims  of  .general  cred- 
itors. We  likewise  examined  Grayson's  Annotations  and 
Commentaries  on  the  Laws  of  Tennessee,  and  found  that 
that  author  was  of  opinion  that  such  a  mortgage  was  not 
entitled  to  priority.    Vol.  2,  p.  533. 

We  cannot  believe  that  these  numerous  references  and 
'Utterances  would  have  found  place  and  space  in  the  de- 
cisions and  law  books  of  Tennessee  if  the  5th  Coldwell 
case  had  not  been  thoroughly  discredited  or  ignored.  No 
other  explanation  can  be  given.  We  are  confident  that  the 
general  and  prevailing  opinion  has  been  that  the  case  of 
Henderson  v.  McOhee  was  the  sounder  and  better  rule. 

It  is  not  worth  while  to  cite  authorities  to  sustain  the 
proposition  that  a  mortgage  is  simply  one  means  of  creat- 
ing a  lien ;  and,  further,  that  the  suggestion  of  insolvency 
would  not  destroy  liens  acquired  and  fixed  in  the  lifetime 
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of  the  decedent.  These  propositions  of  course  cannot  be 
controverted.  But  it  is  equally  as  well  settled  that  upon 
suggestion  of  insolvency  and  advertisement  thereof,  or  at 
least  upon  the  filing  of  a  bill  to  administer  an  estate  as 
insolvent,  every  creditor  as  it  were  becomes  a  party  to  the 
cause  and  acquires  an  equitable  right  to  participation  in 
all  the  funds,  both  real  and  personal,  to  which  other  cred- 
itors had  not  fixed  specific  and  recognized  liens.  In  other 
wordp,  the  cerditors  of  the  decedent  become  judgment  cred- 
itors suing  through  the  personal  representative,  who  by 
the  filing  of  a  bill  and  the  enjoining  of  other  suits  im- 
pounds all  the  property  and  holds  it  for  final  and  equitable 
distribution  without  regard  to  secret  or  unknown  claims  or 
arrangements.  Bates  v.  Elrod,  13  Lea,  159;  Martin  v. 
Blankenship,  5  Heiskell,  156;  Bank  v.  Susong,  6  Pickle, 
590;  Ewing  v.  Swing,  3  Lea,  381;  Watson  v.  Watson, 
supra.  These  general  creditors  take  the  estate  disencum- 
bered of  any  liens  not  known  and  recorded.  They  have 
the  right  to  assume  that  every  mortgage  creditor  whose 
instrument  is  not  registered  elects  to  take  with  the  other 
creditors ;  at  least,  they  are  justified  in  the  assumption  that 
the  property  which  they  or  the  personal  representative 
brings  into  Court  is  there  for  ratable  distribution. 

Our  conclusion  is  that  the  learned  Chancellor  was  in 
error  in  allowing  Kelly  and  the  East  Tennessee  National 
Bank  a  preference.  The  case  is  not  free  from  difficulty, 
but  we  are  of  opinion  that  the  conclusion  at  which  we  have 
arrived  is  the  better  and  the  safer  one,  and  more  in  accord- 
ance with  our  insolvency  and  registration  laws.  We  are 
not  dealing  with  the  case  of  delay  in  registration  for  a 
reasonable  time,  nor  with  the  case  of  a  satisfactory  ex- 
planation of  the  delay.  These  phases  of  the  matter  might 
or  might  not  change  the  result.  In  the  case  at  bar  the  rea- 
son for  delay  in  registering  so  important  an  instrument  is 
neither  reasonable  nor  plausible  nor  satisfactory. 


J 
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We  were  very  much  impressed  with  the  able  argument 
of  counsel  to  the  effect  that  no  subsequent  creditors  are 
shown,  and  that  there  is  no  evidence  of  anyone  having 
been  misled  by  the  failure  to  register.  Notwithstanding 
these  considerations,  we  are  persuaded  that  former  cred- 
itors had  the  right  at  all  times  to  be  informed  of  any 
changes  in  the  real  estate  holdings  of  their  debtor,  and  that 
it  would  be  a  dangerous  rule  to  allow  a  mortgagee  to  inter- 
vene after  suggestion  of  insolvency  and  appropriate  a  fund 
to  which  the  general  creditors  thought  they  were  entitled. 

The  decree  of  the  Chancellor  will  be  reversed  and  the 
cause  will  be  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion.  Appellee  will  pay  the  costs  of 
this  Court. 
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MEMPHIS  Steam  Laundry  v.  Eliza  Johnson  and 

Husband 

AND 

Memphis  Steam  Laundry  v.  Albert  Johnson. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1915. 

1.  Ghabge  of  Coubt.    Master  and  servant.    Res  ipsa  loquitur. 

It  is  not  reversible  error  for  the  Circuit  Judge  to  refuse  to  state 
to  the  jury  that  in  a  case  of  an  injured  servant  against  his 
master  no  presumption  of  negligence  arises  merely  from  the 
happening  of  the  accident  where  the  occurrence  itself  suggests 
possible  negligence. 

2.  Same.    Master  and  servant.    Request  refused. 

It  is  not  error  for  the  trial  Court  to  decline  a  requested  instruc- 
tion that  where  there  are  several  possible  causes  of  an  acci- 
dent the  plaintiff  must  show  by  a  preponderance  one  cause  and 
the  Jury  must  find,  that  the  master  was  responsible  therefor, 
where  the  evidence  leaves  no  room  for  doubt  as  to  the  proxi- 
mate physical  cause  of  the  occurrence. 

3.  Same.    Negligence  of  fellow  servant  combined  with  negligence 

of  master  as  to  place  and  machinery. 

The  rule  exempting  a  master  from  liability  for  the  personal  neg- 
ligence of  a  foreman  has  no  application  where  the  negligence 
of  this  foreman,  although  the  immediate  cause  of  the  death  of 
a  servant,  combined  with  the  preceding  negligence  of  the 
master  with  respect  to  place  of  work  and  machinery,  produced 
the  Injury. 

4.  Foreman.     Personal  negligence  of.     Failure  of  court  to  dis- 

tinguish.   Harmless  when. 

Although  it  is  true  that  the  master  is  not  liable  for  the  personal 
negligence  of  his  foreman  or  superintendent  as  contradis- 
tinguished from  his  official  negligence,  it  is  not  reversible 
error  for  the  Court  to  state  broadly  that  the  master  is  re- 
sponsible for  all  acts  of  the  foreman,  if  as  a  matter  of  fact. 


124  COURT  OF  CIVIL  APPEALS, 

steam  Laundry  v.  Johnson. 

the  accident  was  caused  by  the  personal  act  of  the  foreman  in 
conjunction  with  the  negligence  of  the  master  with  respect  to 
place  or  machinery. 

5.  Master  aih)  Servant.  Change  of  plaoe.    Increase  of  hazards, 

A  master  who  changes  his  place  of  work  or  makes  material 
alterations  in  his  appliances  without  fully  informing  his  serv- 
ants thereof  or  affording  them  an  opportunity  to  become  aware 
of  the  increased  risks  is  guilty  of  negligence. 

6.  Same.    Hushand  €Md  wife.    Damages, 

The  master  is  responsible  to  the  husband  for  medical  bills  and 
loss  of  service  occasioned  by  negligent  injuries  inflicted  upon 
the  wife,  although  the  master  did  not  know  that  the  injured 
one  was  a  married  woman. 


Feom  Shelby  County. 


Appeal  in  error  from  the  Third  Division  of  the  Shelby 
Circuit  Court.    A.  B.  Pittman^  Judge. 

Wilson  &  Aemstbono  for  Plaintiff  in  Error. 

T.  F.  Kelley  for  Defendants  in  Error. 

Mb.  JxJstiCE  HiooLD^s  delivered  the  opinion  of  the 
Court. 

These  two  causes  were  heard  in  the  lower  Court  to- 
gether and  likewise  in  this  Court.  They  were  actions 
by  Johnson  and  his  wife  to  recover  in  the  first  case 
damages  for  personal  injuries  sustained  by  Eliza  John- 
son while  in  the  service  of  the  plaintiff  in  error.  The 
second  suit  is  that  of  the  husband  to  recover  for  medical 
bills  and  loss  of  service  by  his  wife,  consequent  upon  the 
injury.     The  verdict  in  the  former  was  for  $600.00,  in 
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the  latter  for  $200.00.  The  Circuit  Judge  overruled  mo- 
tions for  a  new  trial  and  pronounced  judgment.  The  laun- 
dry company  has  appealed  and  assigned  errors. 

The  insistence  of  plaintiff  in  error  under  the  first  and 
second  assignments  of  error  is  in  substance  that  there  is 
no  evidence  to  support  the  verdict,  that  the  Court 
should  have  given  in  charge  to  the  jury  as  an  absolute 
rule  of  law  the  instruction  that  there  did  not  arise  any 
presumption  of  negligence  in  the  case,  and  as  nothing  else 
was  shown  than  the  happening  of  the  accident,  the  ver- 
dict should  have  been  for  the  laundry  company. 

We  have  determined  that  it  will  be  wholly  unnecessary 
to  enter  upon  a  disquisition  as  to  the  application  on  non- 
application  of  the  doctrine  or  res  ipsa  loquitur,  for  the 
reason  that  we  are  persuaded  that  the  right  of  the  plaintiffs 
below  to  go  to  the  jury  was  reasonably  clear,  whatever 
view  may  be  taken  of  the  rule. 

We  shall  content  ourselves  with  the  statement  that  the 
trial  Judge  did  not  commit  reversible  error  in  failing 
or  refusing  to  state  in  haec  verba  to  the  jury  that  there 
was  no  presumption  of  negligence.  It  should  be  kept  in 
mind  that  this  formula  is  a  mere  rule  of  evidence  fash- 
ioned for  simplicity  and  convenience,  and  that  it  must  be 
kept  from  the  arteriosclerosis  stage.  It  must  be  negative- 
ly applied  with  caution  even  in  the  cases  of  master 
and  servant.  To  do  so  indiscriminately  would  be  to  repel 
many  injured  servants  from  the  forum  without  remedy. 
It  must  never  be  used  as  an  excluding  rule  where  there 
are  any  circumstances  surrounding  the  accident  which 
might  indicate  or  which  point  to  the  negligent  failure  of 
the  master  to  perform  all  the  duties  which  he  owes  the 
servant 

In  the  case  at  bar  there  are  incidents  and  surroundings 
which  might  furnish  the  basis  of  an  inference  that  the 
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master  did  not  observe  due  regard  for  the  safety  of  his 
servants.  In  addition  to  those  circumstances,  we  have  posi- 
tive testimony  tending  to  show  that  the  machinery  installed 
was  defective  and  insufficient  for  its  purposes  and  that  it 
was  dangerous,  and  so  known  to  the  vice-principal  of  plain- 
tiff in  error.  These  facts  would  render  a  specific  instruc- 
tion that  no  presumption  of  negligence  can  be  indulged 
against  the  master  inappropriate. 

It  is  insisted  in  the  third  and  fourth  assignments  of 
error  that  the  Court  improperly  stated  to  the  jury  that  the 
laundry  company  was  responsible  for  the  negligence  of  the 
foremian,  and  that  the  Court  was  further  in  error  in  de- 
clining to  give  in  charge  a  special  request  that  if  the  jury 
believed  that  the  foreman  was  guilty  of  personal  negli- 
gence only  there  could  be  no  recovery.  These  criticisms 
would  under  ordinary  circumstances  be  very  cogent,  but 
we  have  reached  the  conclusion  after  a  careful  analysis  of 
the  testimony  that  no  reversible  error  was  ieonamitted  in 
this  respect. 

It  was  specifically  averred  that  the  master  had  changed 
the  working  place  and  appliances  and  increased  the  hazard 
without  informing  the  servant  thereof.  It  is  also  deducible 
from  the  averments  that  the  master  had  negligently  ex- 
posed his  servants  to  unnecessary  hazards.  Everyone  of 
these  averments  is  sustained  by  the  clear  preponderance 
of  the  evidence.  That  the  master  is  liable  under  the  cir- 
cimistances  indicated  cannot  be  controverted.  26  Cyc., 
1169.  There  is  no  effort  to  show  that  this  woman  assumed 
the  risk.  She  certainly  was  not  guilty  of  contributory  neg- 
ligence. Her  knowledge  of  the  dangers  was  not  such  as  to 
charge  her  with  the  assumption  of  the  hazards.  Hence,  her 
right  of  recovery  is,  in  our  judgment,  clear,  and  a  new  trial 
would  not  bring  about  a  different  result 
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Let  it  be  conceded  that  the  gasoline  boiler  exploded  be- 
cause of  the  negligent  personal  act  of  the  foreman.  It  is 
reasonably  certain  that  this  would  not  have  happened  if 
the  machinery  had  been  properly  installed  or  properly  con- 
structed. Hence,  the  insistence  that  there  could  be  no 
recovery  for  the  personal  n^ligence  of  the  foreman  falls 
to  the  ground.  It  is  axiomatic  that  a  master  is  liable  for 
an  injury  sustained  when  the  negligence  of  a  fellow  ser- 
vant combined  with  his  own  produces  the  harm.  Again, 
we  are  persuaded  that  the  master  breached  his  highest  duty 
when  he  installed  a  dangerous  instrumentality,  a  some- 
thing which  undoubtedly  rendered  the  working  place  of 
the  servants  in  the  laundry  rooms  more  hazardous,  with- 
out informing  the  servants  thereof  and  affording  them  an 
opportunity  to  elect  to  remain  or  retire  from  their  jobs. 
We  are  also  of  the  opinion  that  the  master  was  guilty  of 
n^ligence  in  unnecessarily  exposing  his  underlings  to  the 
dangers  of  an  explosion. 

It  is  said  that  the  Court  was  in  error  in  failing  to  give 
in  charge  a  special  request  to  the  effect  that  where  there 
are  several  causes  of  an  explosion  or  an  accident,  for  some 
of  which  the  master  would  be  liable  and  for  some  of  which 
he  would  not  be  responsible,  the  jury  should  find  that  the 
cause  of  the  accident  was  something  for  which  the  master 
was  responsible.  Ordinarily  this  is  a  sound  instruction, 
pertinent  to  cases  founded  on  circumstantial  evidence.  But 
we  are  of  the  opinion  that  no  prejudicial  error  was  com- 
mitted, for  the  reason  that  the  proximate  cause  in  the  phys- 
ical sense  was  the  gasoline  boiler  in  connection  with 
the  handling  of  it  by  the  foreman.  If  this  act  of  the 
foreman  was  superinduced  by  the  preceding  negligence 
of  the  master  in  changing  the  method  of  doing  work, 
and  especially  by  installing  a  more  dangerous  equip- 
ment   (and   such   we   find   to   be   the   fact),   then,  there 
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was  but  one  proximate  or  efficient  cause  of  the  acci- 
dent. Hence,  there  was  no  error  in  failing  to  submit  this 
feature  to  the  jury.  It  must  be  understood  that  we  think 
it  demonstrated  that  the  master  had  been  guilty  of  n^li- 
gence  before  the  intervening  negligent  act  of  the  foreman. 

It  is  insisted  in  assignment  number  six  that  the  Court 
was  in  error  in  submitting  to  the  jury  the  degree  of  care 
to  be  exercised  by  the  master  with  respect  to  the  gasoline 
tank.  It  is  said  that  in  the  instruction  criticized  the  Court 
assumed  that  the  gasoline  tank  installed  to  operate  the  iron 
was  a  dangerous  thing,  and  that  the  Court  indirectly  placed 
upon  the  master  more  than  ordinary  care.  We  do  not  so 
construe  the  charga  It  is  a  simple  statement  that  the  de- 
gree of  care,  8^  all  times  ordinary,  owing  by  the  master, 
varies  with  the  circumstances.  In  the  next  place,  the 
Court  simply  stated  the  theory  of  the  plaintiff  to  be  that 
the  thing  was  dangerous,  and  that  it  required  the  most  dili* 
gent  watchfulness  in  order  to  be  ordinarily  careful.  There 
was  no  harm  done  in  stating  to  the  jury  that  if  the  thing 
was  dangerous  it  was  for  them  to  determine  whether  ordi- 
nary care  required  the  master  to  be  constantly  diligent  and 
watchful. 

In  the  seventh  assignment,  the  verdicts  of  the  jury  in 
the  two  cases  are  assailed.  We  do  not  think  the  verdict 
so  excessive  as  to  indicate  passion,  prejudice  or  caprice. 
There  is  an  intimation  that  the  plaintiff  in  error  was  not 
aware  that  Eliza  was  married.  It  was  suggested  in  con- 
sultation that  the  allowing  of  the  husband  to  recover  was 
charging  up  to  plaintiff  in  error  consequences  which  were 
not  foreseen.  This  suggestion  is  plausible,  but  we  do  not 
think  that  it  would  be  an  answer  to  the  demand  of  the 
husband.  At  least,  no  prejudice  resulted.  If  the  master 
was  liable  to  Eliza,  it  could  be  held  responsible  to  her  oi 
to  her  husband  for  her  medical  bills  and  loss  of  time. 
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The  eighth  assignment  of  error  is  too  general.  We  are 
of  opinion  that  upon  the  whole  record  no  reversible  error 
was  committed,  or  at  least  that  a  new  tial  would  avail  plain- 
tiff in  error  nothing.  The  judgments  are  affirmed  with 
costs. 


E.  B.  Lloyd  aitd  Wife  v.  J.  H,  Gill. 

E3CDCDTOB.    lAahUity  as  such  for  maintenance  of  vHdow, 

An  executor  cannot  be  held  liable  as  such  for  support  and  main- 
tenance of  the  widow  furnished  by  a  third  person  where  no 
trust  or  such  duty  to  care  for  the  widow  was  by  the  testator 
imposed  or  charged  ujpon  his  estate. 


Fbom  Bedfobd  County. 


Appeal  in  error  from  Circuit  Court  of  Bedford  County. 
John  E.  Richabdson,  Judge. 

W.  H.  Cbowell  for  Plaintiff  in  Error. 

Caldwell  &  Greeb  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  by  plaintiffs  in  error  to  recover  from  de- 
f^idant  in  error,  as  executor  of  the  will  of  W.  J.  Lloyd, 
for  services  alleged  to  have  been  rendered  by  them  to 
Shoda  Lloyd,  the  widow  of  W.  J.  Lloyd,  for  the  years 
1911,  1912,  and  1913.     The  suit  was  brought  before  a 

9 
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Justice  of  the  Peace  November  22,  1913.  The  Justice  De- 
cember 13,  93,  rendered  judgment  in  favor  of  plaintiffs  in 
error  for  $490.00  and  the  cost.  The  executor,  defendant 
in  error,  appealed  to  the  Circuit  Court.  The  case  was 
tried  in  that  Court  before  a  jury  April  9,  914.  The  Court 
instructed  the  juy  to  return  a  verdict  in  favor  of  the  execu- 
tor, which  was  done  and  the  case  dismissed.  A  Dj^otion  for 
a  new  trial  was  made  and  overruled,  and  plaintiffs  in  error 
appealed  in  error  to  this  Court. 

They  assign  as  error  the  action  of  the  Court  directing 
Che  verdict  of  the  jury. 

W.  J.  Lloyd  died  testate  more  than  seven  years  ago.  He 
left  this  will : 

"This  March  5  1907.  wiU  of  W.  J.  Lloyd  we,  being 
of  sound  mind  and  disposing  memory  do  make  and  pub- 
lish this  our  last  will  and  testament  desire  that  all  of  our 
personal  property  and  real  estate  remain  in  our  possession 
as  long  as  we  both  do  live,  after  our  death  I  want  all  my 
personal  property  and  real  estate  sold,  I  desire  that  it 
be  equal  devied  between  all  of  my  children  with  the  ex- 
ception of  W.  J.  Lloyd,  Junior  a  note  of  $50.00  I  hold 
against  him  to  be  taken  out  of  his  share  and  with  the  ex- 
ception of  Alfred  Willoughby  children  a  note  I  hold 
against  him  for  $20.00  without  interest  to  come  out  of 
his  children  share  and  the  exception  of  J.  A.  Claxton  a 
note  1  hold  against  him  for  $50.00  to  come  out  of  his  wife 
Susan  share  and  with  the  exception  of  Nancy  Ann  Lynch 
I  desire  to  give  her  fifteen  dollars  more  than  the  rest  of 
the  airs,  I  appoint  J.  H.  Gill  to  be  my  executor. 

"William  H.  Lloyd.'' 


This  will  was  witnessed  by  two  witnesses,  and  was  pro- 
bated September  17,  1907. 

When  the  case  was  called  in  the  Circuit  Court,  both 
parties  announced  ready  for  trial. 
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Plaintiffs  in  error  claimed  an  express  contract  with 
Mrs.  Rhoda  Lloyd,  deceased,  by  which  they  were  to  be 
paid  for  their  services.  Both  parties  agreed  that  such  was 
their  claim. 

The  executor  denied  liability  of  the  estate  of  W.  J.  Lloyd 
under  the  provision  of  said  Lloyd's  will,  and  counsel 
stated  that  if  the  Court  would  determine  this  legal  ques- 
tion, first,  that  is,  as  to  whether  or  not  the  estate  could  be 
made  liable,  under  the  terms  and  provisions  of  the  will,  it 
would  expedite  matters  and  save  much  time  and  expense. 

The  attorneys  of  plaintiffs  in  error  insisted  that  the 
estate  was  liable  by  virtue  of  the  terms  of  the  will  above 
copied,  and  that  the  services  were  rendered  under  a  con- 
tract with  Mrs.  Lloyd  to  be  paid  therefor. 

Counsel  of  plaintiffs  in  error  stated  that  they  had  their 
witnesses  present  and  offered  to  prove  their  contention,  and 
said  services  were  rendered  to  the  widow,  and  by  express 
contract  with  her  they  were  to  be  paid  therefor,  and  they 
also  had  witnesses  to  prove  the  value  of  the  services.  The 
will  above  copied  was  read  and  considered  by  the  Court. 

E.  B.  Lloyd  was  introduced  as  a  witness,  and  it  was 
offered  to  be  proved  by  him,  that  he  and  his  wife  rendered 
services,  after  the  death  of  W.  J.  Lloyd,  to  his  widow,  Mrs. 
Khoda  Lloyd,  and  the  value  of  the  same. 

This  evidence  was  objected  to,  and  upon  construction 
of  the  will  by  the  Court,  this  evidence  was  ruled  out,  to 
which  exception  was  taken. 

In  other  words,  the  Court  held  under  the  will  aforesaid, 
that  the  estate  of  W.  J.  Lloyd  was  not  liable. 

The  amount  and  character  of  the  estate  of  W.  J.  Lloyd, 
deceased,  is  not  proven.  The  exact  date  of  the  death  of 
Mrs.  Rhoda  Lloyd  is  not  proven. 

While  this  will  is  rather  a  singular  one,  it  is  apparent, 
when  it  is  taken  in  its  entirety,  that  it  is  the  will  of  W.  J. 
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Lloyd,  and  it  disposes  of  all  his  property  to  take  effect 
after  the  death  of  his  wife. 

Just  exactly  when  William  J.  Lloyd  died  is  not  shown, 
further  than  it  is  stated  in  the  record  that  he  died  more 
than  seven  years  ago. 

We  are  of  opinion  that  the  trial  Judge  was  correct  in  his 
ruling,  that,  under  the  will,  this  claim  for  services  ren- 
dered to  Mrs.  Rhoda  Lloyd,  after  the  death  of  her  hus- 
band, could  not  be  charged  against  his  estate. 

The  judgment  of  the  Court  below  will  be  affirmed  with 
cost. 


Sabah  a.  Lillienkamp  v.  J.  T.  Rippetob. 


Affirmed  by  Supreme  Court,  at  Knoxville,  1915. 

MAimTKD  WoMEzr.    Right  to  sue  husbctnd  for  assault  and  hatterp 
committed  tohUe  living  together.    Acts  1918,  chapter  26. 

A  wife  has  no  right  of  action  for  damages  against  her  husband 
for  an  assault  and  battery  conunitted  upon  her  by  him  while 
they  are  oo-hablting  as  husband  and  wife,  although  they  sub- 
sequently separate.  She  had  no  such  right  at  common  law, 
and  her  rights  were  not  so  enlarged  by  chapter  26,  Acts  19)d» 
as  to  vest  her  with  this  right  to  sue. 


Fbom  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
V.  A.  HuFPAKEB^  Judge. 
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E.  B.  Taylob  for  Plaintiff  in  Error. 

W.  N.  HiCKEY  for  Defendant  in  Error. 

Presiding  Justice  WiLtSOn  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  ebbob  sued  her  former  husband  to  re- 
cover damages  on  account  of  an  assault  and  battery  he 
made  upon  her  while  they  were  living  together  as  man 
and  wife.  A  demurrer  was  sustained  to  the  declaration 
and  she  appeals  in  error  to  this  Court 

She  assigns  the  following  errors: 

1.  The  Court  erred  in  sustaining  the  demurrer  of  de- 
fendant in  error  upon  the  ground  that  it  was  sustained, 
that  is,  upon  the  ground  that  plaintiff  and  defendant  were 
husband  and  wife  at  the  time  the  assault  and  battery  was 
committed  and  in  dismissing  plaintiff's  suit. 

2.  The  Court  erred  in  not  granting  plaintiff  in  error 
a  new  trial  on  the  grounds  set  down  by  her — to  wit,  that 
the  Court  was  in  error  as  just  above  set  out  in  the  first 
assignment  of  error  and  in  dismissing  her  suit. 

It  is  seen  that  these  two  assignment  of  error  raise  the 
same  question. 

We  observe  that  defendant  in  error  interposed  a  demur- 
rer containing  two  grounds.  We  need  not  allude  to  one 
of  the  grounds,  as  it  was  overruled.  The  ground  of  the 
demurrer  sustained  was  that  no  cause  of  action  was  stated 
in  the  averment  of  the  fact  that  defendant  in  error  as- 
saulted her  while  they  were  man  and  wife. 

It  is  earnestly  insisted  by  able  counsel  of  plaintiff  in 
error  that  under  our  statute,  Section  6470  of  Shannon's 
Code,  which  makes  it  a  misdemeanor  whenever  a  husband 
commits  an  assault  and  battery  upon  his  wife  for  any 
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cause  whatever  taken  in  connection  with  the  Act  of  1913, 
Chapter  26.  The  first  section  of  the  Act  of  1913  is  as 
follows : 

"jBe  it  enacted  by  the  Oeneral  Assembly  of  the  State 
of  Tennessee,  That  married  women  be  and  are  hereby 
fully  emancipated  from  all  disability  on  account  of  cover- 
ture, and  the  common  law  as  to  the  disabilities  of  married 
women  and  its  effect  on  the  rights  of  property  of  the  wife 
is  totally  abrogated,  and  marriage  shall  not  impose  any 
disability  or  incapacity  on  a  woman  as  to  the  ownership, 
acquisition,  or  disposition  of  property  of  any  sort,  or  as 
CO  her  capacity  to  make  contracts  and  do  all  acts  in  refer- 
ence to  property,  which  she  could  lawfully  do  if  she  were 
not  married ;  but  every  woman  now  married,  or  hereafter 
to  be  married,  shall  have  the  same  capacity  to  acquire, 
hold,  manage,  control,  use,  enjoy,  and  dispose  of  all  prop- 
erty, real  and  personal  in  possession,  and  to  make  any  con- 
tract in  reference  to  it  and  to  bind  herself  personally,  and 
to  sue  and  be  sued  with  all  the  rights  and  incidents  there- 
of, as  if  she  were  not  married." 

It  is  conceded  that  under  the  common  law  a  married 
woman  could  not  sue  her  husband  for  an  assault  by  him 
upon  her,  nor  could  he  sue  her  for  an  assault  by  her  upon 
him.  The  idea  underlying  this  rule  of  the  common  law 
was  the  unity  of  the  married  couple. 

On  an  analysis  of  the  Act  of  1913,  Chapter  26,  it  ap- 
pears to  us,  it  was  not  intended  by  the  Legislature  to  de- 
stroy this  essential  element  of  the  marriage  contract  as 
defined  by  the  common  law.  Its  intent  was  to  absolutely 
emancipate  her  with  respect  to  her  rights  of  control  over 
and  disposition  of  property  and  its  acquisition.  A  perti- 
nent case  bearing  upon  this  question  is  Thompson  v. 
Thompson,  218  K  S,,  611,  reported  in  30  L.  R.  A.  (K 
S.),  1153,  1156. 
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This  case  was  a  suit  by  the  wife  in  the  District  Court 
of  Columbia  to  recover  damages  from  her  husband  for  an 
assault  and  battery  upon  her  by  him.  There  was  a  de- 
murrer to  the  declaration  interposed  by  the  husband  as  in 
the  case  at  bar,  and  it  was  sustained. 

The  case  finally  reached  the  Supreme  Court  of  the 
United  States  at  the  instance  of  the  wife  to  review  and 
reverse  the  judgment  of  the  lower  Court  sustaining  the 
demurrer  of  the  husband.  The  Supreme  Court  of  the 
United  States  sustained  the  action  of  the  lower  Court  sus- 
taining the  demurrer.  This  action  by  the  wife  in  the  Dis- 
trict of  Columbia  was  predicated  upon  an  enabling  Act  of 
Congress.     Said  Act  was  as  follows: 

"Married  women  shall  have  power  to  engage  in  any 
business  and  to  contract,  whether  engaged  in  business  or 
not,  and  to  sue  separately  upon  their  contracts,  and  also 
to  Bue  separately  for  the  recovery,  security,  or  protection  of 
their  property,  and  for  torts  committed  against  them,  as 
freely  as  if  they  were  unmarried.  Contracts  may  also  be 
made  with  them,  and  they  may  also  be  sued  separately 
upon  their  contracts,  whether  made  before  or  during  mar- 
riage, and  for  wrongs  independent  of  contract  committed 
by  them  before  or  during  their  marriage  as  freely  as  if 
they  were  unmarried,  and  upon  judgments  recovered 
against  them,  execution  may  be  issued  as  if  they  were  un- 
married. N'or  shall  any  husband  be  liable  upon  any  con- 
tract made  by  his  wife  in  her  own  name  and  upon  her 
responsibility,  nor  for  any  tort  committed  separately  by 
her  out  of  his  presence  without  his  participation  or  sanc- 
tion; provided,  that  no  married  woman  shall  have  power 
to  make  any  contract,  as  surety  or  guarantor  or  as  accom- 
modation, drawor,  acceptor,  or  endorser." 

Justice  Day,  speaking  for  the  majority  of  the  Supreme 
Court  of  the  United  States,  said: 


I 
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"At  the  common  law,  the  husband  and  wife  were  re- 
garded as  one — ^the  legal  existence  of  the  wife  during 
coverture  being  merged  in  that  of  her  husband,  and,  gen- 
erally speaking,  the  wife  was  incapable  ow  making  con- 
tracts, or  acquiring  property  or  disposing  of  the  same  with- 
out her  husband's  consent.  They  could  not  enter  into  eon- 
tracts  with  each  other,  nor  were  they  liable  for  torts  com- 
mitted by  one  against  the  other." 

The  learned  justice  then  refers  to  the  more  liberal  pol- 
icy in  favor  of  wives  arising  under  any  modem  statutes, 
and  says: 

**It  is  unnecessary  to  review  these  statutes  in  detail. 
Their  obvious  purpose  is  in  some  respects  to  treat  the 
wife  as  a  feme  sole,  and  to  a  large  extent  to.  alter  the  com- 
mon law  theory  of  the  unity  of  husband  and  wife.  But 
this  refers  to  the  different  terms  of  different  statutes  en- 
acted for  the  purpose  stated."  He  said :  "Apart  from  the 
consideration  that  the  perpetration  of  said  wrongs  affords 
adequate  grounds  for  relief  under  the  statutes  of  Divorce 
and  Alimony,  this  construction  (referring  to  suit  by  one 
spouse  against  the  other),  would  at  the  same  time  open 
the  doors  of  the  Courts  to  accusations  of  all  sorts  of  one 
spouse  against  the  other  and  bring  into  public  notice  com- 
plaints for.  assault,  slander,  and  libel,  and  alleged  injuries 
to  property,  for  the  one  or  the  other  by  husband  against 
wife  or  wife  against  husband.  Whether  the  exercise  of 
such  jurisdiction  would  be  promotive  of  the  public  wel- 
fare and  domestic  harmony  is  at  least  a  debatable  ques- 
tion. 

"The  possible  evils  of  said  legislation  might  well  make 
the  law  making  power  hesitate  to  enact  it." 

He  said  further: 
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"It  must  be  presumed  that  the  Legislators  who  enacted 
the  statute  were  familiar  with  the  long-established  policy 
of  the  conmion  law  and  were  not  unmindful  of  the  radical 
changes  in  the  policy  of  the  centuries,  which  such  legis- 
lation, as  is  here  suggested,  would  bring  about.  Conced- 
ing it  to  be  within  the  power  of  the  Legislature  to  make 
this  alteration  in  the  law,  if  it  saw  fit  to  do  so,  neverthe- 
less, such  radical  and  far-reaching  changes  should  only  be 
wrought  by  language  so  clear  and  plain  as  to  be  unmis- 
takable evidence  of  the  l^slative  intention.  Had  it  been 
the  legislative  purpose,  not  only  to  permit  the  wife  to  bring 
suits  free  from  her  husband's  participation  and  control, 
but  to  bring  actions  against  him  also,  for  injuries  to  per- 
sons or  property  as  though  they  were  strangers,  thus  em- 
phasizing and  publishing  differences  which  otherwise  might 
be  serious,  it  would  have  been  easy  to  have  expressed  that 
intent  in  terms  of  irresistible  clearness." 

"We  can  but  regard  this  case  as  another  of  many  at- 
tempts which  have  failed  to  obtain  by  construction  radical 
and  far-reaching,  changes  in  the  policy  of  the  common  law 
not  declared  in  the  terms  of  the  Legislature  under  consid- 
eration." 

A  Mrs.  Strom  obtained  a  divorce  from  her  husband  in 
Minnesota  and  thereafter  sued  her  husband  to  recover  dam- 
ages for  an  assault  committed  upon  her  by  her  husband 
while  they  were  married.  The  defendant  interposed  two 
pleas: 

1.  A  denial  of  the  assault;  and, 

2.  That  at  the  time  of  the  assault  they  were  husband 
and  wife,  and  that  she  had  been  awarded  a  divorce  and 
procured  alimony,  and  because  of  the  marriage  relation 
she  could  not  recover  damages,  and  also  because  of  the  fact 
that  the  decree  awarding  alimony  was  res  adjudicata. 
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Mrs.  Strom  demurred  and  her  demurrer  was  overruled  in 
the  lower  Court  and  she  appealed  to  the  Supreme  Court  of 
Minnesota. 

The  contention  of  her  counsel  was,  as  in  the  present 
case,  that  the  Married  Woman's  Act  of  Minnesota  gave 
her  the  right. 

This  Act  of  Minnesota,  so  far  as  need  be  stated,  is  as 
follows:  "That  from  and  after  the  passage  of  this  Act, 
women  shall  retain  the  same  legal  existence  and  legal  per- 
sonality after  marriage  as  before  marriage,  and  shall  re- 
ceive the  same  protection  of  all  her  rights  as  a  woman, 
which  her  husband  does  as  a  man,  and  for  any  injury  sus- 
tained to  her  reputation,  person,  property,  character,  or  any 
natural  right,  she  shall  have  the  same  right  to  appeal  in 
her  own  name  alone  to  the  Courts  of  law  or  equity  for 
redress  and  protection,  that  her  husband  has  to  appear  in 
his  name  alone;  provided,  that  this  Act  shall  not  confer 
upon  the  wife  a  right  to  vote  or  hold  office,  except  as  is 
otherwise  provided  by  law." 

The  Supreme  Court  held  in  the  case  that  a  woman,  even 
after  divorce,  cannot  maintain  an  action  against  her  former 
husband  for  an  assault  committed  upon  her  during  cover- 
ture under  a  statute  preserving  the  legal  personality  of  a 
woman  after  marriage,  and  giving  her  the  same  right  of 
action  for  injuries  sustained  to  her  person  in  her  own  name 
that  her  husband  has  for  injuries  to  him. 

This  case  will  be  found  reported  in  6  L.  R.  A.  (X.  S.), 
191,  192.  The  case  is  largely  annotated,  and  in  the  notes 
there  will  be  found  the  decisions  of  Courts  of  last  resort 
in  quite  a  number  of  States.  The  learned  Chief  Justice, 
in  delivering  the  opinion  of  the  Supreme  Court  of  Minne- 
sota, after  quoting  the  statute  above  set  out,  said:  ''The 
purpose  of  the  statute  was  to  place  the  husband  and  wife 
on  an  equality  as  to  actions  by  either  for  injuries  to  per- 
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$on,  reputation,  or  property.  He  cannot,  and  never  could, 
bring  an  action  against  his  wife  for  a  personal  tort  com- 
mitted by  her  against  him  during  coverture.  It  follows, 
that  the  statute  does  not  authorize  her  to  bring  an  action 
against  him  for  a  personal  tort  conomiitted  by  him  against 
her  during  coverture,  for  her  rights  in  this  respect  are  ex- 
pressly limited  by  the  statutes  by  the  rights  which  the  law 
gives  to  him." 

Xow,  we  may  remark  that  the  Act  of  1913,  relied  ujwn 
by  able  counsel  for  appellant,  does  not  give  the  husband  any 
right  to  sue  the  wife  for  a  tort,  or  an  assault  committed 
by  her  upon  him,  and  this  Act  gives  her  the  right  to  sue 
him  for  an  assault  upon  her,  she  is  given  a  privilege  that 
is  not  possessed  by  the  husband. 

Similar  holdings  have  been  announced  by  the  Supreme 
Courts  of  New  York,  Pennsylvania,  Maine,  Michigan,  Illi- 
nois, and  California. 

The  fundamental  fact  is,  that  the  Act  of  1913  passed 
by  our  General  Assembly  does  not,  either  in  words  or 
spirit,  contemplate  the  abrogation  of  the  unity  involved  in 
the  marriage  relation  between  husband  and  wife  as  recog- 
nized by  the  common  law. 

If  correct  in  this  view,  it  follows  that  there  was  no  error 
in  the  judgment  of  the  Court  below  sustaining  the  demur- 
rer of  defendant  in  error,  and  its  judgment  will  be  affirmed 
with  cost. 
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Hattie  Boyce  v.  Southeen  Eailway  Ck)MPAi^Y. 

Affirmed  by  Supreme  Court  at  Nashville,  1914. 

Statute  of  Limitations.    New  suit  after  dismissal  of  second  stiU. 

PlalutifF  in  a  personal  injury  case  wbo  has  taken  a  non-suit  in 
his  first  action,  must  institute  his  next  or  any  subsequent  suit 
within  one  year  of  dismissal  of  the  first  action.  Any  suit 
brought  more  than  one  year  after  the  dismissal  of  the  first 
action  is  barred,  notwithstanding  it  may  be  within  one  year 
from  the  last  non-suit  of  a  series  of  suits. 


From  Davidson  County. 


Appealed  in  error  from  the  Second  Circuit  Court  of 
Davidson  County.    H.  M.  Meeks^  Judge. 

W.  A.  Henderson  and  Albert  Akers  for  Railway 
Company. 

Garland  Moore  and  W.  H.  Washington  for  Mrs. 
Boyce. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  a  judgment  for  the 
alleged  negligent  killing  of  plaintiff's  husband.  After  the 
declaration  was  filed  in  the  case,  the  defendant  demurred 
to  it,  stating  as  a  ground  thereof  that  the  cause  of  action 
accrued,  as  appears  from  the  face  of  the  declaration,  more 
than  one  year  before  the  suit  was  instituted,  and  for  that 
reason  the  suit  was  barred  by  the  statute  of  limitations./ 
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The  plaintiff  asked  and  obtained  permission  to  file  an 
amendment  shoTi^ing  that  she  had  begun  a  suit  in  the  Cir- 
cuit Court  of  Putnam  County  against  the  defendant,  the 
Railroad  Company,  on  December  1,  1906,  for  the  negligent 
killing  of  her  husband ;  that,  on  the  24:th  of  March,  1908, 
she  took  a  voluntary  non-suit,  and  that  on  March  30,  1908, 
she  instituted  another  suit  in  the  Circuit  Court  of  David- 
son County  for  the  same  cause  of  action  against  the  same 
defendant,  which  suit  was  dismissed  on  motion  of  the  de- 
fendant on  April  3,  1909,  because  of  her  failure  to  file  a 
declaration.  She  then  brought  the  present  suit  against  the 
defendant  railroad  company  and  another,  on  the  31st  of 
July,  1909,  for  the  same  cause  of  action,  and  filed  her 
declaration  in  due  time. 

The  ground  upon  which  the  demurrer  was  sustained  was, 
that  her  last  suit  was  not  brought  within  one  year  from  the 
time  she  took  her  non-suit  in  the  first  case,  on  the  24th  of 
March,  1908.  It  is  insisted  by  her  learned  counsel  that 
she  promptly  brought  the  second  suit  six  days  after  she 
took  her  non-suit,  and  that  she  had  a  right  to  bring  the 
third  suit  after  the  second  one  was  dismissed,  provided  she 
brought  the  third  suit  within  one  year  after  her  second  suit 
was  dismissed.  Defendant's  learned  counsel,  however,  in- 
sists that  she  could  only  bring  one  suit  after  she  took  a  non- 
suit in  her  first  action,  and  that  the  second  suit  must  be  in- 
stituted within  one  year  after  her  non-suit  was  taken,  and 
that  she  has  no  right  to  bring  successive  suits  against  it, 
although  each  suit  is  brought  within  a  year  from  the  time 
the  preceding  suit  was  dismissed. 

Section  4446  of  Shannon's  Code  is  as  follows : 

"If  the  action  is  commenced  within  the  time  limited, 
but  the  judgment  or  decree  is  rendered  against  the  plain- 
tiff upon  any  ground  not  concluding  his  right  of  action,  or 
where  the  judgment  or  decree  is  rendered  in  favor  of  the 
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plaintiff,  and  is  arrested,  or  reversed  on  appeal,  the  plain- 
tiff, or  his  representatives  and  privies,  as  the  case  may  be, 
may,  from  time  to  time,  commence  a  new  action  within 
one  year  after  the  reversal  or  arrest,"  and  in  order  to  de- 
termine the  rights  of  the  parties,  and  settle  the  question 
presented  in  tihs  record,  it  becomes  necessary  to  construe 
this  section  of  the  Code. 

Learned  counsel  for  appellant  insists  that  so  long  as 
plaintiff  dismisses  her  suit  and  pays  the  cost  of  the  same, 
she  may,  from  time  to  time,  bring  any  number  of  suits 
against  the  defendants,  provided  each  suit  is  brought 
within  one  year  after  the  suit  preceding  it  is  dismissed. 
It  is  insisted,  and  we  think  rightfully  so,  that  after  she  took 
her  non-suit,  on  the  24th  of  March,  1908,  she  then  had  a 
right  to  bring  another  suit,  as  she  did  on  the  30th  of 
March,  1908,  inasmuch  as  her  non-suit  was  not  a  decision 
of  the  case  upon  its  merits.  Up  to  this  point  there  is  no 
disagreement  about  the  law  between  learned  coimsel  for 
plaintiff  and  defendant,  and  it  is  conceded  that  plaintiff 
had  the  legal  right  to  begin  her  second  suit  on  the  30th  of 
March,  1908,  after  she  took  a  non-suit  on  the  24th  of  that 
month  and  year.  The  second  suit  remained  on  the  docket 
a  little  more  than  one  year,  when,  the  plaintiff  failing  to 
file  a  declaration,  it  was,  on  motion  of  defendant,  dis- 
missed; and  its  learned  counsel  insists  that  she  then  had 
no  other  or  further  right  to  begin  another  suit  for  the  same 
cause  of  action,  and  when  she  instituted  the  third  action, 
on  the  31st  of  July,  1909,  more  than  three  years  after  her 
husband  was  killed,  her  cause  of  action  was  then  barred  by 
the  statute  of  limitations  of  one  year. 

Her  suit  was  not  tired  on  its  merits,  either  when  she 
took  her  non-suit  nor  when  it  was  dismissed  on  motion  of 
defendant.  The  judgment  against  her,  in  both  instances, 
was  not  upon  any  ground  that  concluded  her  right  of  ac- 
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tion.  There  never  was,  in  either  case,  a  trial  of  the  cause 
upon  its  merits,  but  simply  in  the  one  instance,  a  voluntary 
non-suit  taken  by  herself,  and  in  the  other,  a  dismissal  of 
her  action  on  motion  of  the  defendant,  because  of  her  fail- 
ure to  file  a  declaration. 

The  same  question  was  before  this  Court  at  its  May 
term,  1911,  at  Ejioxville,  in  the  case  of  A.  Mincher  y.  Look- 
out Boiler  &  Tank  Co,,  and  it  held,  in  an  opinion  delivered 
by  Mr.  Justice  Wilson  in  that  case,  that  "the  statute  means 
obviously,  as  we  think,  that,  where  a  suit  is  brought  within 
the  time  prescribed  by  the  statute,  it  may  be  dismissed  and 
another  suit  brought  within  a  year  thereafter,  or  half  a 
dozen  suits  may  be  brought  within  the  year  after  the  dis- 
missal of  the  first  suit,  all  preceding  ones  being  dismissed, 
but  all  subsequent  suits  must  be  brought  within  a  year 
aifter  the  dismissal  of  the  first  suit."  We  think  now,  as 
this  Court  thought  then,  that  the  foregoing  is  a  correct 
construction  of  the  section  of  the  Code  we  have  quoted, 
supra.  When  the  first  suit  was  dismissed,  plaintiff  may 
bring  and  dismiss  as  many  suits  as  she  thinks  proper  within 
one  year  after  the  first  suit  is  dismissed,  provided,  as  we 
now  think,  she  was  without  fault  in  dismissing  her  differ- 
ent suits.  But,  in  no  case,  do  we  think  the  statute  was  in- 
tended to  give  her  the  right  to  bring  a  suit  after  the  expira- 
tion of  one  year  from  the  dismissal  of  the  suit  first  insti- 
tuted. We  think  the  plain  meaning  of  this  statute  is,  that 
when  an  action  is  instituted  and  the  plaintiff  voluntarily 
dismisses  it,  or  takes  a  non-suit,  such  plaintiff  may  then, 
within  one  year  after  such  dismissal  or  non-suit,  institute 
a  new  suit  for  the  same  cause  of  action,  but  when  that  is 
done,  the  right,  under  this  statute,  has  been  exhausted.  If 
her  suit  is  dismissed  because  of  her  failure  to  file  a  declara- 
tion, or  on  account  of  any  default  of  hers,  then,  under 
Anderson  <Sk  Wife  v.  Bedford,  4  Cold.,  465,  it  is  doubtful 
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if  a  plaintiff  can  institute  a  new  suit  within  a  year  after 
her  first  action  is  dismissed  because  of  her  own  default. 
It  is  not  necessary,  however,  that  we  decide  that  question^ 
though  such  seems  to  be  the  holding  of  the  Supreme  Oourt 
in  the  cited  just  cited,  sv/pra. 

In  Railroad  Company  v.  Pillow,  9  Heisk.,  262,  the 
Supreme  Court  said :  "The  new  action  in  such  case,  must 
be  brought  within  one  year  after  the  termination  of  the 
action,  which  was  commenced  within  the  time  limited  by 
law  for  the  bringing  of  such  action,"  so  that  the  indefinite 
succession  of  such  suits  upon  the  same  cause  of  action  can- 
not result  from  the  construction  given  to  the  act  as  sug- 
gested by  counsel. 

We  think  the  Supreme  Court  means,  in  the  excerpt 
quoted  above,  to  give  to  this  statute  the  same  construction 
that  this  Court  has  heretofore  given  it,  and  which  we  now 
place  upon  it  The  Court  said  the  new  action  mud  be 
brought  within  one  year  after  the  termination  of  the  first 
action,  but  coimsel  for  appellant  contends  that  the  new 
action  may  be  brought  after  the  expiration  of  the  one  year 
from  the  dismissal  of  the  last  suit.  The  reason  why  the 
Supreme  Court  says  the  new  action  must  thus  be  brought,  is 
to  avoid  an  indefinite  succession  of  suits  upon  the  same 
cause  of  action;  but  learned  counsel  argue  that  a  proper 
construction  of  the  statute  gives  them  a  right  to  institute 
an  indefinite  succession  of  suits  upon  the  same  cause  of 
action. 

Counsel  cites  the  case  of  Christian  v.  John,  111  Tenn.y 
92,  in  support  of  his  insistence ;  but  upon  an  examination 
of  that  case,  we  find  the  question  was  not  passed  upon,  and 
that  the  case  has  no  application  of  the  facts  of  this  case. 

The  case  in  6  Cold.,  939,  cited  by  learned  counsel,  was 
where  the  suit  was  brought  within  one  year  after  the  dis- 
missal of  the  first  one,  and  it  was  held  that  that  was  per- 
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missible  under  the  statute,  for  the  reason  that  the  first  suit 
was  dismissed  because  the  papers  in  the  case  had  been  lost. 
We  think  this  case  was  correctly  decided  upon  its  facts, 
and  that  it  correctly  construed  the  statute  cited,  supra. 

The  case  of  Nash  v.  Davis,  3  Higgins,  634,  is  cited  by 
learned  counsel  for  appellant  in  support  of  his  insistence ; 
but  this  question  was  not  before  the  Court  in  that  case. 
The  recital  of  the  facts  show  that  the  suits  were  brought 
before  the  statute  of  three  years  was  a  bar  to  any  of  them, 
and  the  suit  being  for  injury  to  personal  property,  the  three 
years'  statute  applied ;  hence,  it  has  no  application  to  the 
case  at  bar. 

We  find  upon  an  investigation,  that  other  States  have 
statutes  similar  to  the  one  in  force  in  this  State,  and  that 
in  construing  them  the  Supreme  Court  of  such  States  have 
reached  the  same  conclusion  we  have  in  this  suit.  42  Kan- 
sas, 264.  The  case  cited  by  learned  counsel  from  Missouri, 
188  Mo.,  647,  does  not  support  his  insistence  for  the  reason 
that  it  appears  from  the  opinion  delivered  in  that  case,  that 
two  of  the  suits  involved  were  begun  and  dismissed  within 
the  period  of  the  statute  of  limitations,  and  that  the  third 
and  last  one  was  instituted  within  one  year  from  the  dis- 
missal of  the  second  suit;  and  if  the  two  first  suits  insti- 
tuted in  this  case  had  been  brought  and  dismissed  before 
the  statute  of  one  year  expired,  the  third  suit  could  have 
been  brought  within  one  year  after  the  second  suit  had  been 
dismissed,  it  having  been  dismissed  within  the  one  year 
limitation.  But  we  have  no  such  case  as  that  before  us, 
the  second  suit  having  been  dismissed  more  than  two  years 
after  the  cause  of  action  arose,  and  at  a  time  when  suit  was 
barred  by  the  statute  of  one  year. 

For  the  reasons  stated,  we  are  of  the  opinion  that  there 

was  no  error  in  the  action  of  the  trial  Judge  in  dismissing 

plaintiff^s  last  suit,  and  his  judgment  is  affirmed  with  costs. 
10 
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J.  O.  &  J.  A.  RicB  V.  J.  S.  Ceump.  • 
Affirmed  by  the  Supreme  Court  at  Ejioxville,  1914. 

1.  MoBTOAOOB   AND    MoBTGAGEE.    Relinquishment    or  sale   of   the 

equity  of  redemption. 

A  mortgagee  may  take  from  his  mortgagor  an  assignment  or 
relinquishment  of  the  latter's  equity  of  redemption  reserved 
under  a  mortgage  of  real  estate,  provided  the  transaction  be 
fairly  conducted  and  free  from  fraud  or  imposition  and  free 
from  any  advantage  taken  or  oppression  exerted  because  of 
the  poverty  of  the  mortgagor.  But  such  transaction  will  be 
closely  scrutinised. 

2.  Option  Given  a  Lessee  to  Pubchase.    Destruction  of  property 

before  acceptance.    Right  to  insurance  money. 

The  giving  of  an  option  is  a  mere  offer  to  sell  which  may  be 
withdrawn  at  any  time  before  acceptance  if  without  considera- 
tion, or  withdrawn  at  expiration  even  if  founded  on  a  con- 
sideration. The  optionee  has  no  interest  in  the  land,  and  is 
not  entitled  to  the  insurance  money  collected  for  the  destruc- 
tion of  buildings  before  notifying  the  optlonor  of  acceptance. 

3.  Same.    Specific  performance.    Abatement  of  price. 

The  rule  under  w^hlch  the  contractee  in  a  contract  of  sale  of  land 
may  compel  specific  performance  pro  tanto  in  case  of  destruc- 
tion of  or  loss  of  part  of  the  property  has  no  application  to  the 
relation  of  optlonor  aud  optionee.  In  such  case  the  optlonor 
is  not  compellable  to  convey  and  take  as  credit  the  amount  of 
an  insurance  policy  upon  the  property  which  he  has  collected 
in  the  interim. 


From  Hamblen  County. 


Appealed  from  the  Chancery  Court  of  Hamblen  County. 
G.  Kyle^  Chancellor. 
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W.  N.  HiCKEY  for  Complainants. 

J.  A.  Oabbioeb  and  Ernest  B.  Taylor  for  Defendant 

Complainants^  averring  that  they  were  the  owners  in 
fee  of  certain  realty  in  the  city  of  Morristown  known  as 
the  Virginia  House,  filed  this  bill  against  the  defendant 
for  the  purpose  of  restraining  him  from  asserting  any  title 
to  or  right  in  the  property  and  seeking  to  have  whatever 
daim  or  interest  Crump  was  contending  for  with  respect 
to  this  property  removed  as  a  cloud. 

Defendant  filed  an  extended  answer  and  cross-bill  in 
which  he  asserted  that  complainants  were  not  the  absolute 
owners  of  the  property  described,  but  held  it  as  mortgagees 
or  trustees;  that  several  transactions,  contracts  and  con- 
veyances referred  to  as  having  taken  place  between  J.  O. 
Kice  and  the  defendant  were  mortgages,  and  that  the  de- 
fendant had  tendered  to  the  latter  all  sums  to  which  he  was 
entitled,  and  that  the  defendant  became  thereby  re-vested 
with  title  or  vested  with  the  right  to  redeem;  that  at  all 
events,  under  a  certain  conveyance  or  contract  of  February 
11,  1911,  defendant  had  the  right  or  option  to  buy  or  re- 
purchase the  property  within  sixty  days  from  a  specified 
event ;  that  he  had  declared  his  intention  of  exercising  that 
right,  and  had  tendered  the  actual  amount  due,  less  a  credit 
of  insurance  money  which  had  been  collected  by  complain- 
ants for  the  use  and  benefit  of  the  defendant ;  and  that  this 
was  sufficient  to  vest  defendant  with  the  right  to  call  upon 
complainants  for  specific  performance;  defendant  also  as- 
serted that  the  insurance  was  carried  for  his  benefit,  and 
also  that  there  was  an  agreement  upon  the  part  of  com- 
plainant J.  O.  Rice  to  keep  the  property  insured,  and  that 
he  had  breached  this  agreement ;  and  recovery  of  damages 
was  sought  because  of  negligence  of  complainants  in  their 
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manner  of  caring  for  the  property  after  a  destructive  fire 
of  June  12,  1911.  Many  other  acts,  circumstances  and 
supposed  grounds  of  liability,  including  numerous  charges 
of  fraud,  deceit,  imposition  and  breach  of  good  faith,  were 
set  out  in  the  cross-bill.  But  it  is  unnecessary  for  us  to  be 
more  specific.  A  brief  statement  that  the  answer  to  the 
cross-bill  disputed  the  material  averments  thereof  will 
suffice. 

Upon  the  hearing  the  Chancellor  dismissed  the  cross-bill 
and  sustained  the  original  bill  and  removed  as  clouds  any 
and  all  claims  which  had  been  asserted  by  defendant. 
From  this  decree  he  prayed  and  perfected  his  appeal,  and 
is  here  assigning  numerous  errors. 

Learned  counsel  representing  him  have  filed  a  brief 
evincing  great  learning,  skill  and  ingenuity — a  brief  that 
is  calculated  to  give  a  Court  pause.  The  record  in  this 
case  is  also  immense,  and  the  splendid  brief  filed  by  able 
counsel  representing  the  appellees  is  of  no  small  size.  We 
have  therefore  been  treated  to  an  immense  amount  of  read- 
ing matter,  and  there  was  entailed  upon  us  a  difficult  situa- 
tion with  which  to  deal.  Nevertheless,  we  have  carefully 
read  the  briefs  and  have  painstakingly  gone  through  this 
large  record,  re-reading  a  large  part  of  it.  Notwithstand- 
ing the  numerous  questions  raised,  and  notwithstanding  the 
vast  volume  of  evidence  and  the  numerous  authorities  pre- 
sented, our  critical  examination  and  analysis  of  the  case 
have  enabled  us  to  present  within  a  reasonably  small  com- 
pass all  the  questions  which  we  shall  have  to  consider. 

It  will  not  be  necessary  to  take  up  the  numerous  assign- 
ments of  error  and  treat  them  separately.  Our  conclusion 
is  that  three  questions  only  need  be  discussed  with  any 
elaboration.  Those  questions  are,  namely,  whether  the 
relation  of  mortgagor  and  mortgagee  existed  between  J.  O. 
Eice  and  the  defendant  Crump  during  the  many  years  and 
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at  different  times  when  the  instruments  presented  for  ex- 
amination were  executed ;  whether  certain  insurance  money 
collected  by  the  Rice's  in  1911,  belonged  equitably  to  the 
defendant;  and  whether  or  not  the  defendant,  when  he 
undertook  to  tender  a  large  sum  of  money  to  J.  0.  Rice  had 
the  right  at  that  time  to  avail  himself  of  an  option  to  pur- 
chase. 

Ko  great  length  of  time  need  be  consumed  in  the  dis- 
cussion of  the  rules  of  law  bearing  upon  the  points  at 
issue.  Our  first  duty  must  be  to  ascertain  the  situation 
and  the  undoubted  intentions  of  the  parties.  No  great 
difficulty  will  arise  when  an  attempt  is  made  to  apply  the 
rules  of  law  to  these  facts.  That  equity  will  look  beneath 
all  forms  and  ascertain  the  essence  of  agreements,  and  that 
it  will  give  effect  to  the  real  intention  of  the  parties,  even 
in  the  teeth  of  their  verbal  stipulations,  cannot  be  denied. 
That  the  equitable  rule  of  treating  an  instrument  once  a 
mortgage  as  always  a  mortgage  is  sound  and  of  frequent 
application  is  not  to  be  gainsaid.  That  instruments  will 
be  construed  as  mortgages  in  preference  to  sales  with  lib- 
erty to  re-purchase,  or  as  conditional  sales  is,  likewise  in- 
controvertible. That  all  dealings  between  mortgagor  and 
mortgagee  will  be  closely  scrutinized,  and  that  the  pre- 
sumption of  unfair  dealing  between  the  two  may  easily 
arise,  and  that  the  mortgagee  will  not  be  permitted  to  take 
even  the  slightest  advantage  of  the  situation  and  the  ne- 
cessities of  the  mortggagor  must  be  accepted  as  proposi- 
tions of  unquestioned  soundness. 

But  that  the  mortgagee  may  purchase  the  mortgagor's 
equity  of  redemption  and  may  terminate  relations  between 
themselves  is  equally  true.  It  is  likewise  true  that  a  Court 
of  conscience  never  undertakes  to  make  a  contract  for  par- 
ties deliberately  entered  into  in  the  absence  of  imposition 
or  fraud. 
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We  have  reached  the  conclusion,  after  a  close  analysis  of 
the  instruments  executed  between  or  among  the  parties 
upon  the  17th  day  of  June,  1901,  and  preceding  dates, 
that  the  document  executed  on  the  day  named  was  intended 
(by  the  parties  to  be,  and  that  it  was,  in  fact,  a  settlement 
of  the  question  as  to  whether  the  preceding  transaction 
was  in  essence  a  mortgage  or  a  deed.  In  other  words,  we 
are  of  opinion  that  J.  O.  Rice,  by  this  instrument,  became 
vested  with  the  legal  title  to  the  property,  with  certain 
rights  or  equities  and  liberties  to  re-purchase  which  gave 
Crump  and  his  mother  substantial  rights  and  yet  did  not 
prevent  the  instrument  of  June  17,  1901,  from  operating 
as  a  deed. 

In  the  early  part  of  1901  a  controversy  between  Crump 
and  J.  O.  Rice  arose  as  to  the  nature  of  the  instrument 
of  January,  1900.  The  feeling  generated  thereby  became 
bitter.  It  was  contended  by  Rice  that  he  was  the  owner 
of  the  property  and  not  a  mere  mortgagee.  It  was  as- 
serted, on  the  other  hand,  by  Crump  that  Rice  held  the 
property  as  mortgagee..  It  was  then  that  any  relations 
of  trust  and  confidence  subsisting  between  the  parties  were 
strained  to  the  breaking  point  and  they  stood  at  arms' 
length.  At  this  juncture  Rice  employed  Judge  Rose,  an 
eminent  attorney  and  a  man  of  the  highest  integrity,  and 
Col.  Jas.  A.  Carriger,  a  lawyer  of  the  s^me  class  and  stand- 
ing, to  represent  him;  and  Mr.  Crump  engaged  R.  E.  L. 
Mountcastle,  of  the  firm  of  Shields  &  Mountcastle,  to  rep- 
resent him.  Mr.  W.  N.  Hickey,  a  lawyer  of  fine  char- 
acter and  splendid  ability,  had  theretofore  been  represent- 
ing Mr.  Crump,  but  ceased  to  take  an  active  part  in  the 
controversies  at  the  request  of  Judge  Rose,  his  law  part- 
ner. N'evertheless,  Mr.  Hickey  admits  that  he  afterwards 
saw  the  instrument  which  was  drafted  on  the  17th  day  of 
June,  and  that  he  warned  Mr.  Crump  to  be  careful  or  else 
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Eice  would  get  the  better  of  him.  There  is  no  direct  evi- 
dence that  Mr.  Mountcastle  was  present  when  the  instru- 
ment was  drafted.  He  imdoubtedly,  however,  advised  Mr. 
Crump  in  the  matter,  for  he  was  afterwards  paid  a  fee 
of  $50  for  the  attention  given  by  him  to  Crump's  inter- 
ests in  making  the  settlement. 

Crump  and  Rice  met  in  Judge  Rose's  office,  and  the  one 
or  the  other  or  both  gave  him  the  data  from  which  the 
instrument  was  to  be  drawn.  It  recited  in  substance  that 
a  controversy  had  arisen  as  to  whether  the  instrument  of 
January  10,  1900,  was  a  mortgage  and  whether  certain 
payments  therein  provided  for  were  rents  or  usurious  in- 
terest. It  proceeded  to  recite  that  the  parties,  in  consid- 
eration of  the  premises  and  the  payment  by  Mr.  Rice  of  an 
additional  one  thousand  dollars,  all  controversies  between 
them  should  be  compromised  and  settled,  and  that  the 
former  instrument,  or  at  least  the  instrument  then  being 
drawn,  was  to  be  treated  as  a  deed  of  conveyance  and  the 
payments  provided  for  to  be  known  as  rents.  There  were 
repetitions  of  many  things  that  were  included  in  the  in- 
strument of  January  10,  1900.  But  notwithstanding  this, 
it  is  apparent  that  the  parties  intended  to  and  incontro- 
vertiblv  contracted  that  Rice  was  the  vendee  and  not  the 
mortgagee.  Much  is  said  by  learned  counsel  for  appellant 
about  the  advancement  of  one  thousand  dollars  by  Rice  at 
the  time  as  being  simply  an  additional  loan  and  as  con- 
clusive evidence  that  there  was  a  continuance  of  the  re- 
lation of  mortgagor  and  mortgagee.  This  is  persuasive  in- 
deed. But  we  are  of  opinion  that  this  was  an  additional 
consideration  for  a  conveyance  of  a  consideration  for  an 
adjustment  of  all  relations  between  the  parties,  and  hence 
that  the  equitable  rule  contended  for  is  not  applicable. 

Let  us  look  at  the  parties  as  they  were,  detaclied  from 
the  overshadowing  rules  of  equity  which  very  able  counsel 
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continually  bring  to  bear.  We  can  draw  no  other  infer- 
ence than  that  Crump  was  at  that  time  free  from  the  domi- 
nance of  Rice,  and  that  he  was  suspicious  of  him  and  re- 
posed in  him  no  confidence.  Cnmip  was  also  a  man  of  in- 
telligence and  of  some  experience,  although  not  of  very 
^eat  business  capacity.  He  had  the  advice  of  eminent 
counsel.  It  is  true  that  he  was  in  necessitous  circum- 
stances, and  this  is  always  a  phase  in  scrutinizing  the  rela- 
tions of  mortgagor  and  mortgagee;  but  he  was  in  the  situa- 
tion where  he  could  either  stand  upon  his  rights  and  equi- 
ties as  a  quasirjnoTtgSLgor  or  surrender  his  equity  of  re- 
demption for  certain  additional  considerations.  Our  con- 
clusion is  that  he  elected  to  do  the  latter,  and  that  he  acted 
knowingly  and  without  anything  done  by  Rice  fraudu- 
lently or  unlawfully  to  take  advantage  of  his  pov- 
erty. When  such  is  the  case  and  there  is  no  great  dis- 
parity between  the  price  named  and  the  value  of  the  prop- 
erty, equity  affords  no  relief,  or  at  least  will  not  compel 
the  vendee  to  assume  the  relation  of  mortgagee  or  trustee. 

We  have  examined  several  cases  and  authorities  in  which 
a  surrender  of  the  equity  of  redemption  was  made  by  an 
impecunious  mortgagor.  We  believe  the  sound  rule  de- 
■ducible  therefrom  is  that  if  the  mortgagee  is  not  oppress 
ing  or  imposing  upon  him,  and  affords  him  an  election  to 
Tedeem  according  to  the  old  relation,  or  to  enter  into  a  new 
contract  whereby  the  equity  of  redemption  is  relinquished 
for  an  adequate  consideration,  the  transaction  will  not  be 
disturbed. 

An  important  feature  of  this  transaction  is  that  his 
rights  were  not  entirely  cut  off  and  surrendered  to  the 
mortgagee.  There  was  only  a  change  from  that  of 
mortgagor  to  that  of  lessee  with  the  right  to  re-purchase.  A 
different  case  might  be  up  for  decision  if  Rice  had  taken 
in  absolute  conveyance  and  turned  Crump  out  of  doors. 
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Auother  factor  is  that  there  was  a  compromise  of  differ- 
ences. Let  it  be  granted  that  there  was  a  serious  dispute 
as  to  the  nature  of  the  instrument  of  January,  1900.  This 
was  a  controversy  of  substance  and  of  doubt  It  was 
also  a  justiciable  case.  The  parties  met  and  for 
valuable  and  mutual  considerations  undertook  to  set- 
tle these  issues  and  fix  their  respective  rights.  We 
do  not  think  that  fraud  or  imposition  entered  into  the 
transaction  in  any  way;  and  if  not  a  Court  of  equity  is 
powerless  to  disturb  the  adjusting  arrangement. 

As  before  stated,  Judge  Rose  was  an  eminent  lawyer 
and  a  man  of  splendid  character.  He  evidently  thought 
that  he  was  settling  all  the  issues  between  the  parties.  He 
had  interpreted  the  former  instrument  as  being  a  deed ;  and 
it  is  beyond  controversy  that  he  conceived  himself  as  draft- 
ing a  contract  whereby  the  parties  were  to  assume  the  rela- 
tion of  vendor  and  vendee  and  lessor  and  lessee.  It  is 
shown  that  he  repeatedly  stated  that  he  was  drafting  or 
had  drawn  such  a  document  We  are  persuaded  that  if 
the  instrument  had  been  of  another  character,  Judge  Rose, 
with  his  keen  appreciation  of  matters  of  law,  would  have 
sensed  it  at  that  time  and  would  have  drawn  a  different 
paper. 

In  January,  1908,  a  new  lease  for  three  years  w^as  exe- 
cuted. It  is  unnecessary  to  defer  to  its  provisions,  except 
that  Crump  was  therein  vested  with  exclusive  agency  to 
sell  at  any  sum  exceeding  $13,500,  the  excess  of  which 
would  be  treated  as  commissions.  This  lease  also  contained 
the  provision  that  if  the  property  should  be  slightly  dam- 
aged by  fire.  Rice  would  repair  the  same  speedily,  but  that 
if  a  serious  fire  should  occur,  or  the  property  be  totally  de- 
stroyed, the  lease  should  be  treated  as  at  an  end  if  Rice 
so  elected.  There  is  no  stipulation  of  this  instrument 
which  stamps  it  as  a  mortgage. 
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On  February  11,  1911,  another  lease  was  executed.  This 
agreement  is  different  from  the  preceding  ones  in  two  im- 
portant respects.  The  rents  to  be  paid  were  in  the  round 
sum  of  $140.00  per  month  and  were  not  to  be  used  by  Rice 
as  theretofore  for  the  purpose  of  maintaining  insurance 
and  paying  taxes.  In  the  next  place,  there  is  an  entire 
absence  of  any  agreement  that  the  insurance  money,  if 
any,  was  for  Crump's  benefit,  nor  is  there  any  language 
which  justifies  the  construction  that  Rice  was  to  carry  in- 
surance for  Crump  or  that  Crump  had  any  interest  in  the 
insurance  to  be  taken.  We  also  stated  in  this  connection 
that  the  contention  that  there  was  a  collateral  agreement 
that  the  insurance  should  be  carried  for  Crump's  benefit, 
is  not  sustained  by  the  proof.  This  lease  also  contained 
a  permission  or  liberty  in  Rice  to  re-purchase. 

In  June,  1911,  the  hotel  building  and  the  greater  por- 
tion of  its  furnishings  were  seriously  damaged  by  fire. 
Rice  immediately  took  charge  of  the  premises  and  of  the 
property  and  this  possession  was  acquiesced  in  by  Crump. 

We  concur  with  the  Chancellor  in  holding  that  there 
did  not  exist  at  the  time  of  the  fire  the  relation  of  mort- 
gagor and  mortgagee.  This  brings  us  to  the  next  serious 
question  presented  in  this  case.  It  is  urged  by  learned 
counsel  that,  failing  to  sustain  the  contention  that  Rice 
was  the  mortgagee,  he  should  nevertheless  be  considered 
as  a  contracting  vendor  called  upon  by  Crump  to  convey 
the  legal  title;  or  that  Crump,  having  an  option  to  pur- 
chase the  premises,  had  the  right  upon  acceptance,  to  de- 
mand a  conveyance  at  the  stipulated  price  less  insurance 
money  which  had  been  collected  by  Rice.  The  contention 
of  Crump  is  that  upon  either  of  two  theories  he  was  en- 
titled to  have  this  insurance  money  credited  upon  the 
amount  specified  in  the  option.    One  of  these  theories,  that 
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the  insurance  money  inured  to  his  benefit  by  virtue  of  oral 
and  written  stipulation,  must  of  course  be  laid  aside  as 
not  sustained  by  the  proof.  His  other  theory  is  that  he 
had  an  interest  in  the  property  at  all  times  from  February, 
1911,  until  the  day  of  the  filing  of  his  bill,  such  an  inter- 
est as  could  be  made  the  basis  of  a  suit  for  specific  per- 
formance and  an  accounting,  and  that  upon  his  notifying 
Rice  of  the  acceptance  of  his  option,  his  right  to  take  the 
property  as  damaged,  less  the  insurance  money,  became 
fixed.  It  must  be  remembered  that  Crump  is  demanding 
specifically  the  insurance  money,  and  not  a  mere  reduction 
of  price  for  the  destruction  of  the  property.  (But  we 
must  not  be  understood  as  intimating  that  this  would 
change  the  legal  result  We  are  merely  stating  the  exact 
question  presented.) 

The  point  up  for  adjudication  is  an  interesting  one,  and 
it  has  been  learnedly  treated  by  counsel  for  both  sides. 
With  the  written  or  oral  agreement  of  Rice  to  carry  in- 
surance for  Crump  out  of  the  record.  Crump  must  recover, 
if  at  all,  upon  the  legal  or  equitable  principles  suggested  by 
the  question. 

What  were  the  rights  of  the  parties  ?  The  authorities  are 
all  one  way  that  an  option  to  sell  real  estate  is  a  mere 
offer  to  sell  which  may  be  withdrawn  at  any  time  before 
acceptance  if  without  consideration,  or  which  may  be  re- 
called at  the  expiration  of  the  stipulated  time  even  if 
founded  upon  a  consideration:  Bradford  v.  Foster,  87 
Tenn.,  4.  Until  acceptance  the  owner  is  a  mere  offerer. 
He  still  retains  the  land  and  is  charged  with  its  duties  and 
its  liabilities  and  must  sustain  all  losses.  The  optionee  has 
no  interest  whatever  in  the  property.  His  utmost  right  is 
simply  the  power  to  compel  a  conveyance  when  he  accepts 
upon  the  terms  and  conditions  prescribed  in  the  option. 
He  cannot  be  said  to  be  charged  with  any  responsibility 
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as  an  owner,  nor  can  he  be  held  to  sustain  any  losses  that 
may  occur  in  the  meantime.  Eo  converso,  he  can  reap  no 
undue  or  unanticipated  advantage  from  the  optioner. 

It  is  true  that  his  acceptance  relates  back  to  the  date 
of  the  option ;  but  this  is  a  fiction  which  cannot  have  uni- 
form operation  in  a  sound  system  of  jurisprudence.  At 
least  it  must  not  be  allowed  a  lagging  optionee  for  the  pur- 
pose of  working  injustice  or  taking  an  undue  advantage  of 
his  optioner. 

While  there  are  decisions  in  other  jurisdictions  sustain- 
ing the  view  that  the  acceptance  jrelates  back  and  that  the 
optionee  is  entitled  to  an  abatement  to  the  extent  of  insur- 
ance money  collected  by  the  optioner  in  the  interim,  we  are 
of  opinion  that  the  contrary  is  the  sounder,  the  better  and 
the  more  logical  rule.  The  case  most  earnestly  relied  upon 
by  learned  counsel  is  that  of  Williams  v.  Lilly,  37  L.  R. 
A.,  523.  We  have  analyzed  this  decision  and  are  not  dis- 
posed to  extend  to  it  that  authority-force  which  is  claimed 
for  it.  And  the  Court  expressly  curtailed  it  by  stating  that 
it  was  confined  and  governed  by  the  peculiar  facts.  WTien 
so  considered  it  may  be  treated  as  sound.  But  it  cannot 
be  cited  as  warrant  for  the  general  proposition  that  th€ 
optionee  is  entitled  to  credit  for  the  insurance  money  col- 
lected. The  great  weight  of  authority  is  the  other  way: 
Bowen  v.  Lansing,  57  L.  R.  A.,  647,  note;  Elliott  on  Con- 
tracts, 1918;  Edwards  v.  West,  7  Law  Reports,  858 
(Eng.);  Gilbert  v.  Port,  28  Ohio,  276;  Caldwell  v. 
Frazier,  68  Pac,  1076;  Stembridge  v.  Stembridge,  87 
Ky.,  91,  and  numerous  other  authorities  which  could  be 
named.  See  also  Phvnizy  v.  Chuerney,  50  L.  R  A.,  680. 
This  case  is  relied  upon  by  appellants.  A  close  analysis, 
however,  will  show  that  the  Court  took  the  same  view  which 
we  entertain,  that  the  optionee  was  at  least  not  entitled  to 
credit  for  insurance  money  collected    before    acceptance. 
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The  Court  pertinently  stated  that  if  the  optionee  had  more 
than  a  mere  right  to  purchase,  the  rule  would  be  different. 
But  counsel  earnestly  insists  that  when  all  the  contracts 
of  the  parties,  including  the  last,  are  construed,  Crump  was 
invested  with  more  than  a  mere  option  to  re-purchase,  and 
that  the  stipulations  amounted  to  an  equitable  conversion 
of  the  land  into  property,  held  by  Rice  as  trustee.  It  is 
also  contended  that  Rice  was  absolutely  bound  to  convey. 
If  so,  then  the  claim  for  insurance  money  would  have  some 
strength  and  basis.  But  we  doubt  the  imiversal  applica- 
tion of  the  rule  with  respect  to  cases  of  absolute  contracts 
to  convey.  It  is  not  accepted  in  England,  nor  is  it  ap- 
proved by  some  of  the  ablest  Courts  of  this  country:  10 
L.  R  A.  (K  S.),  1025.  But  however  it  may  be  as  to  con- 
tracts which  obligate  the  owner  to  convey  upon  request, 
we  are  convinced  that  the  rule  does  not  apply  to  an  optionee 
who  chooses  to  wait  until  after  the  destruction  of  the  build- 
ings and  then  elects  to  take  at  the  stipulated  price  less  the 
insurance  money  collected.  This  would  be  permitting  him 
to  acquire  property  without  the  consent  of  his  vendor. 
The  destruction  of  the  buildings  should  be  treated  as  work- 
ing such  a  change  as  to  interrupt  or  put  an  end  to  the 
contractual  relations  of  the  parties  and  to  take  away  the 
right  to  insist  upon  specific  performance.  This  is  logical. 
The  parties  contracted  in  this  case  with  reference  to  the 
buildings  and  furnishings  mainly.  It  is  not  unreasonable 
to  hold  that  upon  the  destruction  of  the  subject-matter  of 
the  contract,  the  stipulation  with  respect  thereto  should 
end.  It  would  be  impossible  for  the  Court  to  reconstruct 
the  agreement  so  as  to  meet  the  equities  and  wishes  of  the 
parties.  Hence,  its  abstention  from  an  effort  so  to  do.  It 
might  be  that  whenever  there  are  slight  changes  specific 
performance  might  be  decreed.  But  the  better  rule  is  to 
deny  this  whenever  material  changes  bring  about  a  situa- 
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tion  not  contemplated,  necessitating,  if  relief  is  to  be 
granted,  a  substantial  readjustment  of  the  contract  obli- 
gations. It  would  be  difficult  to  conceive  how  this  could 
be  done  by  a  Court  of  equity. 

Crump  having  no  substantial  interest  in  the  property, 
we  are  of  opinion  that  his  election  subsequent  to  the  fire 
gave  him  no  interest  in  the  insurance  money:  39  Cyc, 
1232,  1244.  Any  other  construction  would  permit  the 
optionee  to  speculate  upon  the  misfortunes  of  the  option 
giver  and  permit  him  to  accept  or  reject  just  as  advantage 
would  in  his  opinion  accrue  to  him,  thus  allowing  him  to 
blow  both  hot  and  cold.  The  authorities  mainly  relied 
upon  for  the  contrary  view  have  reference  to  the  situation 
of  mutual  and  binding  contracts  to  convey  rather  than 
those  accruing  under  a  mere  option:  Pomeroy,  Vol.  6, 
860,  Ei  1905;  Beed  v.  Lukens,  Am.  Dec.,  425;  Skinner 
V.  Houghton,  84  Am.  State,  485 ;  Phvnzy  v.  Ghiemey,  50 
L.  .R  A.,  680;  Williams  v.  Lilly,  supra.  It  is  true  that 
there  are  some  authorities  which  hold  the  same  doctrine 
with  respect  to  options.  But  we  decline  to  give  them  our 
approval.  The  Tennessee  cases  of  Hayes  v.  Ferguson,  15 
Lea,  1,  and  BanJc  v.  Insurance  Co.,  2  Tenn.  Chy.  App., 
are  not  applicable  to  contracts  and  to  situations  such  as 
Crump  and  Rice  occupy,  and  hence  need  not  be  com- 
mented upon.  We  have  found  that  the  relation  of  mort- 
gagor and  mortgagee  did  not  exist,  and  this  is  sufficient 
to  show  the  inapplicability  of  those  decisions. 

It  is  not  worth  while  to  discuss  the  features  of  usury, 
damage  to  property  and  other  things  mentioned,  as  tiiese 
questions  were  wholly  dependent  upon  the  two  controlling 
issues  which  we  have  disposed  of  adversely  to  Crump.  The 
decree  of  the  Chancellor  is  affirmed.  Appellant  will  pay 
the  costs. 

i 
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B.  F.  Mabb  v.  Frank  Mubphy. 

Affirmed  by  the  Supreme  Court,  at  Knoxville,  1915. 

1.  ExTOBTiON.    Offlcial.    What  i8. 

EiZtortlon  is  the  demanding  or  receiving  by  an  official  of  more 
fees  than  those  prescribed  by  law  or  fees  not  allowed  by  law 
or  fees  before  tbey  are  due. 

2.  Samk.    Demanding  or  receiving. 

There  is  no  distinction  in  this  State  between  the  demand  for 
fees  or  tlie  receiving  of  them  by  voluntary  payment. 

3.  Same.    Receiving  pay  for  criminal  process  "before  trial. 

A  Justice  of  the  Peace  who  receives  a  statutory  fee  for  a  crim- 
inal warrant  at  the  time  of  the  issuance  or  before  trial  is 
guilty  of  the  offense  of  extortion. 


From  Knox  County. 


Appealed  in  error  from  the  Circuit  Court  of  Knox 
County.    L.  D.  Smith,  Special  Judge. 

Cbables  Roberts  for  Plaintiff  in  Error. 

Johnson  &  Co.  and  J.  R.  Penland  for  Defendant  in 
Error. 

Mr.  Justice  M^oore  delivered  the  opinion  of  the 
Court 

Plaintiff  brought  this  suit  to  recover  the  penalty  pre- 
scribed in  section  6353  of  Shannon's  Code,  from  the  de- 
fendant Murphy  upon  the  ground  that  he  was  at  the  time 
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a  Justice  of  the  Peace,  when  he  received  from  him  a  fee 
of  fifty  cents  for  the  issuance  of  a  state  warrant  when 
the  plaintiff  did  not  owe  the  fee,  because  the  Justice  had 
no  right  to  receive  it  from  him.  The  cause  was  tried  by 
Special  Judge  L.  D.  Smith,  without  a  jury,  and  he  found 
the  matters  in  controversy  against  the  plaintiff  and  dis- 
missed his  suit.  The  case  is  brought  to  this  Court  for  a 
review  of  the  facts  as  found  by  the  Special  Judge,  and  of 
his  conclusion  of  law.  It  seems  that,  after  the  proof  was 
heard  in  the  case,  the  defendant  requested  the  Special 
Judge  to  reduce  his  fijidings  of  fact  and  his  conclusions  of 
law  to  writing.  This  request  was  made  after  the  proof 
was  heard  and  before  the  Judge  had  rendered  his  decision, 
and  it  is  insisted  that  the  request  came  too  late  and  should 
have  been  made  when  the  trial  of  the  cause  was  entered 
upon.  This  is  a  mistaken  idea  of  appellant's  learned  coun- 
sel. If  the  request  is  made  at  any  time  before  the  judg- 
ment is  rendered,  it  is  a  compliance  with  the  statute. 

In  the  case  of  Stanley  v.  Doruoho,  16  Lea,  45,  the  re- 
quest was  made  by  the  Defendant  Stanley  after  the  evi- 
dence was  heard  and  before  the  judgment  was  rendered. 
The  learned  Circuit  Judge,  believing  the  request  came  too 
late,  declined  to  do  as  requested,  and  for  his  failure  the  Su- 
preme Court  reversed  the  case. 

Under  that  decision  we  must  necessarily  hold  that  the 
request  for  a  written  finding  of  law  and  fact  made  in  this 
case,  came  in  ample  time  to  comply  with  the  statute,  and 
for  that  reason  the  assignments  raising  this  question  are 
overruled. 

It  is  next  insisted  that  there  is  no  evidence  in  the  facts 
as  found  by  the  learned  Special  Judge,  or  in  the  record, 
that  sustains  the  conclusions  of  law  reached  by  him.  It  is 
next  insisted  that  the  evidence  as  found  by  the  trial  Judge 
and  reported  in  his  findings  of  fact,  make  out  a  case  of 


STATE  OF  TENNESSEE.  161 

Marr  v.  Murphy. 

statutory  extortion  against  the  defendant,  which  entitled 
the  plaintiff  to  a  judgment  for  the  fifty  dollars  penalty.  It 
appears  that  Plaintiff  Marr  is  an  old  man,  seventy-three 
years  of  age,  and  that  the  defendant.  Murphy,  is  a  Jus- 
tice of  the  Peace  for  Knox  Coimty,  Tennessee,  having  an 
office  on  Market  Street,  in  the  City  of  Knoxville ;  that  one 
day  in  July,  1914,  Mr.  Marr  applied  to  Defendant  Mur- 
phy for  the  issuance  of  a  state  warrant  against  one,  Tom 
Hillard,  charging  him  with  a  felony,  and  inasmuch  as  the 
Special  Judge,  in  his  written  findings,  states  the  facts  as 
testified  to  by  defendant,  we  will  copy  his  testimony  in  re- 
gard to  the  matter.    It  is  as  follows : 

"Plaintiff  Marr  came  to  my  office  to  secure  a  state  war- 
rant against  said  Tom  Hillard  for  a  felony.  I  wrote  out 
the  warrant  and  plaintiff  signed  it  as  prosecutor.  I  then 
completed  the  warrant  by  signing  my  name  thereto  in  my 
official  capacity.  When  I  had  completed  said  warrant 
and  had  folded  the  same  up,  plaintiff  asked  me  what  it 
was  worth,  twenty-five  cents? — and  I  said  fifty  cents  for 
a  state  warrant  and  twenty-five  cents  for  civil  warrant. 
Thereupon  plaintiff  paid  me  fifty  cents  for  issuing  this 
warrant,  which  I  accepted.  Whereupon  plaintiff  told  me 
lliat  he  wanted  a  deputy  sheriff  by  the  name  of  House- 
holder, to  execute  this  warrant,  that  Householder  knew 
Hillard  and  that  Hillard  lived  up  in  the  country  from 
Knoxville;  but  plaintiff  insisted  on  me  giving  him  the 
warrant,  which  I  did,  and  thereupon  plaintiff  took  the  war- 
rant and  left  my  office  with  it.  I  deny  that  I  had  de- 
manded of  plaintiff  fifty  cents  for  issuing  the  warrant. 
Defendant  claims  that  he  told  plaintiff  when  he  left  the 
office  with  the  warrant,  that  if  the  warrant  was  returned 
before  him  that  the  cost  would  be  taxed  and  that  plaintiff 
would  get  his  money  back.  Defendant  admitted  that  plain- 
tiff did  come  back  to  his  office  two  or  three  days  later,  and 
11 
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stated  that  the  officer,  Housholder,  would  not  serve  the 
warrant,  because  defendant  had  collected  fifty  cents  from 
plaintiff  for  issuing  it;  defendant,  however,  denied  that 
plaintiff  on  this  occasion  demanded  his  fifty  cents  back. 
Defendant  stated  that  when  plaintiff  returned  to  his  office 
with  the  warrant,  that  there  were  other  officers  of  the  law 
present  who  stated  to  him  that  they  would  execute  the 
warrant  for  him,  but  that  plaintiff  walked  out  of  his  office, 
taking  the  warrant  with  him.  Defendant  stated  that  he 
never  mentioned  money  to  plaintiff  or  even  thought  of  any 
charge  for  the  warrant  until  he,  plaintiff,  mentioned  and 
offered  the  fifty  cents  to  him.  Defendant  only  took  the 
fifty  cents  on  the  ground  that  plaintiff  offered  it  to  him 
for  the  reason  that  the  paper  was  to  be  executed  and  re- 
turned before  another  J.  P.,  if  at  all.  The  payment  of 
the  fifty  cents  by  plaintiff  was  voluntary  and  not  de- 
manded or  suggested  on  the  part  of  defendant" 

The  foregoing  is  the  defendant.  Murphy's,  statement 
of  what  was  said  at  the  time  plaintiff  paid  defendant  and 
the  latter  received  the  fifty  cents  mentioned  in  the  testi- 
mony copied  above,  and  it  is  for  us  to  determine  on  this 
statement  by  the  defendant,  and  on  it  alone,  whether  he 
was  guilty  of  extortion  in  receiving  plaintiff's  fifty  cents, 
and  is,  therefore,  liable  for  the  penalty  prescribed  in  sec- 
tion 6353  of  Shannon's  Code.  The  learned  trial  Judge 
reached  the  conclusion,  on  this  testimony,  that  the  Justice 
was  not  guilty  of  extortion  in  receiving  this  money  from 
the  plaintiff.  While  conceding  that  the  Defendant  Murphy 
could  not,  at  that  time,  have  compelled  plaintiff  to  pay  the 
fee  to  him,  for  the  reason  that  plaintiff  would  only  be  liable 
for  the  fee,  in  the  event  judgment  was  rendered  against  him 
as  prosecutor  in  the  case,  on  the  ground  that  in  suing  out 
the  warrant  his  action  was  frivolous  or  malicious,  and  in 
no  event  would  plaintiff  be  liable  until  such  judgment  was 
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rendered  against  him  for  the  cost  of  the  criminal  prosecu- 
tion npon  the  grounds  stated,  yet  the  learned  Special 
Judge  was  of  the  opinion,  "before  an  officer  can  be  held 
under  the  statute  for  receiving  illegal  fees,  the  evidence 
must  show  that  they  were  either  exacted  or  the  payment 
made  unwillingly ;  that  the  mere  receiving  in  advance  fees 
from  litigants  who  are  not  boimd  to  pay  the  same  but  who 
pay  willingly  and  voluntarily,  is  not  a  violation  of  the  stat- 
ute." 

It  seems  the  learned  Special  Judge  placed  his  de- 
cision altogether  upon  the  ground  that  the  plaintiif,  in 
this  suit,  willingly  and  voluntarily  paid  to  the  defendant 
the  fifty  cents  for  the  issuance  of  the  criminal  warrant, 
and  he  was  of  the  opinion  that  in  such  a  case,  the  officer 
cannot  be  held  on  a  charge  of  extortion.  We  find  our- 
selves unable  to  agree  with  this  view  of  the  law  control- 
ling the  facts  of  this  case.  It  is  clearly  evident,  in  fact, 
almost  conclusive,  that  this  old  man,  being  then  seventy- 
three  years  old,  and  probably  with  but  little  experience  in 
such  matters,  believed  that  he  owed  the  magistrate  this 
.fee  for  the  issuance  of  the  criminal  warrant  Manifestly, 
he  would  not  have  offered  to  pay  it  if  he  had  then  known, 
or  even  believed,  that  he  was  not  then  liable  for  it,  and  in 
no  event,  unless  a  judgment  was  rendered  against  him  for 
it  because  his  prosecution  was  malicious  or  frivolous.  It 
seems  clear  to  us  that  he  was  ignorant  of  his  rights  at  the 
time,  and  wholly  without  knowledge  of  his  duty  or  obli- 
gation in  the  premises.  The  Justice  well  knew  the  plain- 
tiff was  not  due  him  this  fee,  and  he  also  well  knew  that  in 
no  event  would  the  plaintiff  be  liable  for  this  fee  unless 
judgment  was  rendered  against  him  on  account  of  the  fact 
that  the  prosecution  was  frivolous  and  malicious.  The 
Justice  well  knew  that  the  fee  was  not  then  due  him,  even 
if  the  plaintiff  was  under  a  legal  obligation  to  pay  it,  and 
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from  his  own  testimony  we  are  constrained  to  the  belief 
that  the  Justice  well  knew  that  this  old  man  was  ignorant 
of  his  liability  for  this  fee,  and  did  not  then  know  that 
he  was  under  no  legal  obligation  at  that  time  to  pay  it 
According  to  the  evidence  of  the  Justice,  the  affidavit  had 
been  made,  the  warrant  filled  out  and  signed  by  him,  be- 
fore anything  was  said  about  the  payment  of  the  fee,  and 
it  was  after  this  work  was  completed  that  the  plaintiff 
mentioned  the  amount  due  for  the  services  of  the  Justice. 
Taking  his  own  statement  as  true,  as  we  are  bound  to  do, 
the  plaintiff  had  not,  at  that  time,  said  anything  about 
who  he  would  get  to  serve  the  paper.  According  to  the 
Justice's  testimony,  the  conversation  about  Hjouseholder 
executing  it  came  up  after  the  plaintiff  had  paid  the  fifty 
cents,  and  it  is  clear  that  the  Justice  did  not  accept  this 
fee  because  he  thought,  or  believed,  the  warrant  would  not 
be  returned  before  him  for  trial  of  the  case.  He  states 
that  when  plaintiff  left  his  office  with  the  warrant,  the 
Justice  told  him  if  it  was  returned  before  him,  the  cost 
would  be  taxed  and  he  would  get  his  money  back.  He  does 
not  claim  that  he  informed  plaintiff  that  he,  the  Justice, 
would  pay  back  the  money,  or  how  it  would  be  paid  bade 
to  him.  The  defendant  made  no  explanation,  according 
to  his  own  testimony,  to  the  plaintiff  how  he  would  get  his 
money  back.  Neither  did  he  explain  to  him,  the  plaintiff, 
that  he  need  not  pay  this  fee,  and  would  not  have  to  do 
so  in  any  event,  unless  a  judgment  should  be  rendered 
against  him  for  the  cost  of  the  criminal  prosecution. 

The  defendant  denies  that  he  demanded  the  fifty  cents 
from  the  plaintiff.  He  states,  in  his  testimony,  that  he 
"only  took  the  fifty  cents  on  the  ground  that  plaintiff  of- 
fered it  to  him  for  the  reason  that  the  paper  was  to  be 
executed  and  returned  before  another  J.  P.,  if  at  all." 
This  last  statement  does  not  at  all  comport  with  his  testi- 
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mony  to  the  effect  that  when  he  had  completed  the  war- 
rant and  folded  it  up  that  plaintiff  then  asked  him  what 
it  was  worth,  and  paid  him  fifty  cents  for  issuing  it."  In 
his  testimony  he  says  that  after  the  payment  was  made  the 
plaintiff  then  informed  the  defendant  that  he  wanted 
Householder  to  execute  the  warrant,  and  of  course  if  this 
statement  is  true,  it  cannot  be  true  that  defendant  accepted 
the  fifty  cents  "for  the  reason  that  the  paper  was  to  be 
executed  and  returned  before  another  J.  P.,"  for  at  the 
time  of  such  payment  the  Justice  did  not  then  know  that 
the  paper  was  not  to  be  returned  before  him. 

Section  6352  of  Shannon's  Code  provides  that,  "no  offi- 
cer is  allowed  to  demand  or  receive  fees,  or  other  com- 
pensation, for  any  service  further  than  is  expressly  pro- 
vided by  law." 

Section  6353  is  as  follows:  "Extortion. — If  any  officer 
demands  or  receives  any  other  or  higher  fees  than  are  pre- 
scribed by  law,  he  is  liable  to  the  party  aggrieved  in  the 
penalty  of  fifty  dollars  to  be  recovered  before  any  Justice 
of  the  Peace,  and  is  guilty  of  a  misdemeanor  in  office,"  and 
it  is  under  these  two  sections  of  the  Code,  and  on  the 
facts  of  this  case,  that  plaintiff  seeks  a  recovery  in  this 
suit 

Ubder  section  6714  of  the  Code,  a  further  provision 
is  made  in  regard  to  extortion  by  officers,  which  section  is 
in  the  following  language:  "For  any  person  knowingly 
to  demand  and  receive  of  another,  for  performing  any  serv- 
ice or  official  duty  for  which  the  fee  or  compensation  is 
established  by  law,  any  greater  fee  or  compensation  than 
is  legally  allowed  or  provided ;  such  officer  is  guilty  of  ex- 
tortion in  the  respect  designated  in  this  section,  and  ia 
subject  to  indictment  and  punishment  therefor."  The  fee 
extorted  by  the  officer  may  not  be  any  greater  than  that 
allowed  by  law,  yet,  if  not  due  at  the  time  it  is  demanded 
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and  received,  the  officer  is  guilty  of  extortion.  It  may  be 
the  exact  fee  allowed  by  the  law  to  the  officer,  yet,  if  it 
is  not  due  and  payable  when  it  is  demanded  and  received, 
the  officer  is  guilty  of  the  offence  of  extortion.  State  v. 
Cooper,  120  Tenn.,  552. 

Extortion  was  defined  by  our  Supreme  Court  in  the 
case  of  WUliams  v.  State,  2  Sneed,  161,  as  follows:  "It 
is  the  taking,  by  color  of  an  office,  money  or  other  thing  of 
value,  that  is  not  due,  before  it  is  due,  or  more  than  is 
due." 

In  Oarvin  v.  Olisson,  6  Pickle,  — y  the  Supreme  Court 
says,  "where  an  officer  charges  or  demands  any  other  or 
higher  fee,  or  charges  compensation  than  such  as  is  fixed 
by  law,  then  he  is  guilty  of  extortion  and  is  liable  to  the 
penalty  imposed  by  the  statute." 

In  Staie  v.  Cooper,  supra,  Mr.  Justice  Shields,  speak- 
ing for  the  Supreme  Court,  adopted  the  definition  of  ex- 
tortion quoted,  supra,  from  Willia/ms  v.  Staie,  and  also  the 
definition  given  in  2  Wharton's  Criminal  Law,  section 
1574,  as  follows:  "Extortion  in  its  general  sense  signifies 
any  oppression  by  color  of  right;  but  technically,  it  may 
be  defined  to  be  the  taking  of  money  by  an  officer  by  rea- 
son of  his  office,  either  where  none  is  due  or  where  none 
is  due  yet"  In  the  case  of  State  v.  Cooper,  it  appears 
that  the  Justice,  in  that  case,  demanded  and  received  from 
the  defendant  in  a  criminal  prosecution,  who  was  then 
under  arrest  on  a  warrant  charged  with  assault  and  bat- 
tery, a  fee  of  fifty  cents  for  taking  an  appearance  bond 
before  the  fee  was  due.  The  Justice  is  allowed  bv  statute 
a  fee  of  fifty  cents  or  takng  an  appearance  bond,  but  it 
was  held  by  Mrs.  Justice  Shields  that,  while  the  Justice  was 
entitled  to  the  fee,  it  was  not  then  due  him  and  that  he 
had  "no  right  to  ooUect  his  fee  of  fifty  cents  for  taking  a 
bail  bond  until  it  had  been  adjudged  upon  some  disposi- 
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tion  of  the  case  by  final  judgment  that  the  defendant  was 
liable  for  it"  In  other  words,  at  the  time  the  Justice  de- 
naanded  and  received  the  fifty  cents,  it  had  not  then  been 
adjudged  that  the  defendant  in  the  criminal  prosecution 
was  liable  for  it,  and  it  might  never  be  so  adjudged,  and 
if  not,  the  defendant  in  such  prosecution  would  not  be 
liable  to  the  Justice  for  the  fee.  But,  because  the  Justice 
demanded  and  received  the  fifty  cents  before  it  was  due, 
the  Supreme  Court  held  him  liable  to  indictment  and  con- 
viction for  such  demand  and  receipt  of  the  fee,  although  it 
was  exactly  the  amount  the  law  allowed  him.  The  learned 
Justice  said,  in  State  v.  Cooper,  ^'there  is  no  doubt  but 
that  under  it  the  collection  of  a  fee  before  it  becomes  due 
and  payable  is  extortion." 

In  Plyley  v.  Allison,  113  Tenn.,  500,  it  appears  the 
Clerk  of  the  Circuit  Court  charged  Mr.  Allison  a  fee  of 
fifty  cents  for  executing  and  delivering  to  him  receipts 
for  taxes  due  on  twenty-one  pieces  of  real  estate  which  had 
been  sold  for  taxes  and  were  then  being  redeemed  by  Mr. 
Plyley.  He  thought  the  Clerk  should  execute  but  one  re- 
ceipt for  all  the  tracts  of  land  redeemed  by  him,  and  for 
this  he  would  be  liable  to  the  Clerk,  Mr.  Allison,  only  one 
fee  of  fifty  cents,  while  the  Clerk  was  of  the  opinion  that  he 
was  entitled  to  issue,  and  it  was  his  duty  to  issue,  twenty- 
one  receipts,  one  for  each  tract  redeemed,  and  to  charge 
Mr.  Plyley  fifty  cents  for  each  receipt  so  issued  to  him. 
It  was  not  controverted  in  that  case  but  that  the  Clerk  was 
entitled  to  a  fee  of  fifty  cents,  but  it  was  insisted  he  was 
only  entitled  to  one  fee,  while  he  thought  he  was  entitled 
to  twenty-one  fees.  It  was  conceded  the  Clerk  acted  in 
good  faith  and  according  to  the  custom  in  vogue  in  his 
oflice  before  he  was  inducted  therein ;  but  it  was  held  that 
the  fact  that  he  acted  in  good  faith  and  under  the  direction 
of  the  Comptroller  of  the  State,  did  not  excuse  him  from 
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the  penalty  prescribed  in  the  Code  and  quoted,  supra.  The 
case  of  State  v,  Merritt,  6  Sneed,  67,  was  cited  by  the  Su- 
preme Court  in  support  of  its  holding,  that  the  good  faith 
of  the  Clerk  did  not  excuse  him  from  the  penalty.  That 
citation  is  as  follows :  "This  defendant  doubtless  honestly 
believed  he  was  entitled  to  the  fee  charged,  and  we  very 
much  regret  the  necessity  we  are  under  to  declare  the  law 
in  this  case  to  be  against  him.  But  the  principle  that  it 
is  extortion  to  exact  fees  not  allowed  by  law  is  indespensible 
for  the  protection  of  the  people  and  connot  be  relaxed. 
Every  officer  must  beware  that  he  takes  no  compensation 
not  sanctioned  by  some  law  on  the  subject  He  collects 
costs  at  his  peril  and  for  each  and  every  item  must  be  able 
to  put  his  finger  on  some  particular  act." 

In  Ply  ley  v.  AUison,  supra,  the  Clerk  did  not  demand 
any  other  or  higher  fee  than  is  prescribed  by  law.  The 
amount  of  each  fee  demanded  by  the  Clerk  was  that  pre- 
scribed by  law — ^not  any  other  or  higher  fee,  but  the  same 
fee.  The  trouble  was,  he  charged  fees  prescribed  by  law 
when  they  were  not  due  him — ^not  other  or  higher  fees,  but 
fees  not  due  him.  The  Court  held  him  liable  for  the  pen- 
alty provided  for  in  section  6353  of  the  Coda 

It  s  insisted  in  the  case  case  at  bar,  that  because  the  fee 
received  by  defendant  was  the  same  as  that  prescribed  by 
law,  that  he  is  not,  for  that  reason,  liable  for  the  penalty ; 
that  the  fee  received  must  be  other  or  higher  than  that  pre- 
:ficribed  by  law.  The  majority  of  the  Court  is  of  the  opin- 
ion that  this  is  too  narrow  a  construction  to  place  on  the 
statute.  If  the  fee  is  not  due,  though  it  is  the  same  fee 
prescribed  by  law,  he  is  liable  for  the  penalty. 

In  the  case  of  Williams  v.  State,  supra,  Mr.  Justice 
Caruthers,  speaking  for  the  Court  in  regard  to  extortion 
by  officers  says:  "This  is  regarded,  in  the  law,  as  a  very 
odious  offense,  and  when  made  out  should  be  rigidly  pun- 
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iahed  by  the  Courts.  There  is  too  much  reason  to  believe 
that  many  public  officers,  taking  advantage  of  the  trust 
and  confidence  of  the  people,  and  their  want  of  informa- 
tion on  the  subject,  together  with  a  general  reluctance  of 
suitors  to  enter  into  a  contest  or  incur  the  enmity  of  those 
in  office,  for  small  amounts,  are  guilty  of  much  abuse  on 
the  subject  of  fees."  That  was  said  by  Mr.  Justice  Ca- 
ruthers  in  1854,  more  than  a  half  century  ago ;  and  what 
was  true  then  is  equally  as  true  now ;  for  we  know  that  it 
is  sometimes  true,  but  we  hope  not  often,  that  public  of- 
ficers do  take  advantage  of  the  trust  and  confidence  of  the 
people  and  their  want  of  information  on  the  subject  of 
fees,  and  are  guilty  of  great  abuses  in  exacting  or  collect- 
ing fees  not  due  them.  We  do  not  want  to  be  understood 
as  holding  in  this  case  that  the  defendant,  JMfr.  Murphy, 
has  been  guilty  of  such  an  abuse  in  office  as  that  condemned 
by  Justice  Caruthers  in  WiUiams  v.  State,  and  quoted, 
supra.  This  may  be,  and  we  trust  it  is^  his  first  offence, 
and  yet,  we  cannot  close  our  eyes  to  the  fact  that  some 
Justices  in  the  cities  of  this  State,  are  guilty  to  some  ex- 
tent of  the  abuses  so  justly  condemned  by  the  learned 
Justice  in  the  quotation  made  abova 

It  is  said  the  defendant  is  not  liable  for  this  penalty 
first,  because  the  fee  he  received  was  no  higher  or  other 
than  the  fee  prescribed  by  law.  We  concede  it  was  not 
greater,  or  higher,  than  prescribed  by  law,  but  we  do  not 
think  that  fact  makes  any  material  difference.  The  fee 
was  received  by  him  by  color  of  his  office.  There  can  be 
no  doubt  of  that.  It  was  paid  by  the  plaintiff  to  him  for 
issuance  of  a  state  warrant,  which  the  defendant  had  just 
issued  and  delivered  to  the  plaintiff.  It  would  not  have 
been  paid  but  for  that  fact  No  fee  was  due  by  the  plain- 
tiff at  that  time  to  the  defendant,  and  never  would  be  due 
by  him  unless  there  was  a  judgment  entered  against  him 
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for  the  cost  of  the  criminal  prosecution.  While  the  fee 
collected  was  not  higher  than  that  prescribed  by  law,  the 
defendant  was  not  entitled  to  any  fee  at  all  at  that  time, 
and  the  plaintiff  not  liable  then  for  it.  The  only  fee  the 
defendant  was  entitled  to  receive  was  that  prescribed  by 
law  in  criminal  prosecutions,  and  for  which  final  judg- 
ment has  been  entered  either  by  him  or  some  other  Court 
of  competent  jurisdiction.  In  this  particular  case  the  Jus- 
tice was  entitled  to  a  fee  of  fifty  cents  after  final  judg- 
ment had  been  rendered  for  the  costs,  and  any  other  fee 
collected  by  him  in  such  case,  than  one  so  adjudged,  was 
not  prescribed  by  law.  This  fee  had  never  been  adjudged, 
and  was,  for  that  reason,  a  fee  not  prescribed  by  law. 

It  might  be  true  that  the  Justice  would  not  be  guilty  of 
extortion,  if  the  plaintiff  had  decided,  after  receiving  the 
warrant,  not  to  prosecute  the  case,  but  to  let  the  criminal 
go,  and  after  so  deciding  had  then  paid  the  Justice  the 
legal  fee  prescribed  by  law.  In  such  cases  the  Justice  re- 
ceiving his  fee  from  the  plaintiff  might  not  be  guilty  of 
extortion;  but  that  is  not  the  case  we  have  before  us. 

Does  the  fact  that  the  plaintiff  paid  this  fee  to  the  de- 
fendant voluntarily  and  without  demand  on  the  latter's 
part,  relieve  the  transaction  from  the  charge  of  extortion, 
or  relieve  the  defendant  from  being  guilty  of  extortion? 
Does  the  fact  that  plaintiff  voluntarily  paid  it  without 
any  demand  being  made  on  him  by  the  defendant  for  his 
fee,  and  the  receipt  by  the  Justice  of  the  fifty  cents,  under 
such  circumstances,  relieve  the  defendant  from  liability 
for  the  penalty  for  which  this  suit  was  brought  ?  We  do 
not  think  such  voluntary  payment,  under  the  facts  of  this 
case,  can  have  that  effect.  As  we  have  said,  it  is  manifest 
plaintiff  thought  he  was  liable  and  imder  legal  obligation 
for  the  payment  of  the  fee,  and  that  it  was  his  legal  duty 
to  pay  it  at  the  time  he  did.    If  such  is  true,  the  payment 
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cannot  then  be  said  to  be  a  voluntary  one.  It  is  further 
manifest  that  defendant  knew  that  plaintiff  was  acting 
under  a  'misconception  of  his  legal  rights,  and  it  is  also 
evident  and  in  fact  beyond  dispute,  that  defendant  knew 
that  plaintiff  did  not  then  owe  the  fee  and  was  under  no 
legal  obligation  to  pay  it;  and  with  this  knowledge  on  his 
part  when  he  received  the  fee  from  plaintiff,  we  think  he 
was  guilty  of  extortion  and  becomes  liable  for  the  penalty. 
As  said  in  State  v.  Merrit,  "every  officer  must  beware  that 
he  takes  no  compensation  not  sanctioned  by  some  law  on 
the  subject."  In  this  case  Mr.  Murphy  received,  or  took, 
whichever  it  may  be  termed,  compensation,  or  a  fee,  not 
sanctioned  by  law.  He  collected  it,  or  received  it,  or  took 
it  from  plaintiff,  at  his  peril,  and  should  be  able  to  put 
his  finger  on  the  particular  statute  that  authorized  him  to 
receive  it,  or  to  collect  it,  or  to  take  it,  even  though  it  was 
voluntarily  given  to  him  by  the  plaintiff  for  the  services 
defendant  rendered  in  issuing  the  State  warrant. 

We  do  not  think  that  willingness  to  pay,  or  the  volun- 
tary payment  of  the  fee,  has  anything  to  do  with  the  ques- 
tion. It  is  the  willingness  to  receive,  and  the  actual  re- 
ceipt of  a  fee  that  is  not  due  at  the  time  of  payment,  that 
controls.  The  Statute  makes  the  officer  liable  for  the  pen- 
alty, not  only  when  he  exacts  payment,  but  also  when  he 
receives  other  fees  than  are  prescribed  by  it.  The  law  did 
not  prescribe,  or  require  the  prosecutor  to  pay  this  fee, 
except  in  certain  contingencies,  and,  therefore,  this  Jus- 
tice received  a  fee  other  than  is  prescribed  by  law,  and  a 
fee  to  which  he  was  then  not  entitled  under  any  statute. 
We  are  furthermore  of  the  opinion  that  the  willingness 
of  plaintiff  to  pay  is  not  at  all  controlling.  The  Statute 
makes  no  such  distinction  or  exception,  but  says  if  the 
officer  exacts  or  receives  other  or  greater  fee  than  is  pre- 
scribed by  law,  he  is  liable  for  the  penalty.     If  the  officer 
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exacts  it,  he  is  certainly  liable,  and  if  he  receives  the  fee, 
whether  he  demands  or  exacts  it  or  not,  he  is  liable.  The 
receipt  of  the  fee  implies  that  it  was  willingly  given  by  the 
donor,  not  exacted  by  the  donee.  It  was  to  cover  just 
such  case  as  this  one,  that  the  officer  was  penalized  for 
receiving  a  fee  not  due  him,  or  before  due  him.  He  has 
no  right  to  either  exact  or  to  receive  a  fee  not  due  him,  no 
matter  if  it  is  willingly  paid  him.  It  was  paid  defendant 
in  this  case,  not  given  to  him  by  plaintiff,  and  for  receiv- 
ing such  fee  in  payment  of  what  was  not  due  he  is  liable 
for  the  penalty. 

On  neither  of  the  grounds  suggested  do  we  think  the 
defendant  can  escape  liability  for  this  penalty,  and  for  the 
reasons  stated,  the  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  judgment  will  be  entered  in  this  Court  in 
favor  of  the  plaintiff  and  against  the  defendant  for  the 
penalty  of  fifty  dollars  sued  for  and  all  the  costs  of  the 
cause. 

Judges  Hughes  and  Higgins  dissent,  being  of  opinion 
that  Murphy  acted  innocently,  with  no  thought  of  extort- 
ing anything  or  oppressing  Marr;  and  they  are  of  opinion 
that  our  statutes  should  be  construed  with  some  strictness 
when  it  comes  to  penalizing  officials ;  that  Murphy  was  the 
recipient  of  money  under  circumstances  that  were  pecu- 
liar and  such  as  tuovM  repel  wny  idea  thai  he  was  securing 
any  advantage  or  emolument  by  color  of  his  office. 
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W.  R.  Cattelle  v.  Southern  Express  Company. 


Affirmed  by  Supreme  Court,  1914. 


1.  Cabbiebs  of  Goods.    Express  company.    Interstate  shipments. 

Declared  value. 

The  agent  of  plaintiff  in  error  sblpped  to  New  York  City  a 
package  containing  diamond  rings.  He  did  not  inform  the 
company  of  the  contents  and  declared  no  value.  Among  other 
proTlslons  of  the  express  receipt  was  the  clause  that  the 
rate  wsm  fixed  upon  the  assumption  that  the  value  of  the  goods 
or  any  claim  therefor  should  not  exceed  fifty  dollara  The 
goods  were  lost  in  transit.  Held,  That  the  owner  could  not 
recover  more  than  $50  of  the  Express  Company.  Held  further, 
That  the  owner  was  bound  by  the  action  of  his  agent. 

2.  Samb.    NegUgenoe  of  agent,    JAahiUty, 

The  owner  of  such  goods  cannot  hold  his  agent  liable  for  the 
value  thereof  upon  the  theory  of  negligence  where  the  agent 
acted  in  good  fait^  and  pursuant  to  a  custom  obtaining  be- 
tween his  princ^l  and  himself. 


Fbom  Davidson  County. 


Appealed  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

Lemuel  R.  Campbell  and  James  S.  Pilcher  for  Com- 
plainant. 

Chas.  C.  Trabue  and  Walter  Stokes  for  Defendants. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 
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This  bill  was  filed  by  the  complainant,  W.  E.  Cattelle, 
against  the  defendants,  Southern  Express  Company,  and 
George  R.  Calhoun  &  Company,  of  Nashville,  to  recover 
the  value  of  a  package  of  Montana  Sapphires,  the  alleged 
value  of  said  stones  being  $502.60. 

The  Chancellor  dismissed  the  bill;  taxed  complainant 
with  the  costs ;  and  he  has  appealed  to  this  Court  and  as- 
signed errors. 

The  complainant,  W.  R.  Cattelle,  was  a  dealer  in  pre- 
cious stones  in  the  city  of  New  York,  and  the  defendants, 
Geo.  R.  Calhoun  &  Company,  were  jewelers  in  the  city  of 
Nashville. 

On  July  19,  1910,  at  the  request  of  George  R  Calhoun 
&  Company,  complainant  expressed  to  them  the  stones  in 
question  for  examination,  Calhoun  &  Company  being  pros- 
pective purchasers.  They  had  the  privilege  of  returning 
the  stones  in  the  event  they  did  not  decide  to  purchase. 
The  stones  were  forwarded  to  the  defendants,  Geo.  R.  Cal- 
houn &  Company,  by  the  complainant  by  express ;  Geo.  R. 
Calhoun  &  Company  having  received  the  stones  and  in- 
spected them,  and  having  decided  not  to  purchase  any  of 
them,  repacked  and  delivered  them  to  the  Express  Com- 
pany addressed  to  complainant,  "7  Maiden  Lane,  New 
York."  The  stones  were  lost  while  in  transit  between 
Nashville  and  New  York,  and  were  never  delivered  to  the 
complainant  by  the  Express  Company.  The  value  of  the 
stones  was  not  declared  to  the  Express  Company  by  com- 
plainant in  making  the  shipment  to  G^o.  R.  Calhoun  & 
Company,  nor  was  a  value  declared  upon  them  by  Geo.  R. 
Calhound  &  Company  in  re-shipping  them  to  complainant. 

The  proof  shows  that  it  had  been  the  custom  between 
the  complainant  and  defendants,  in  shipping  to  defendants 
stones  of  similar  character  for  inspection,  defendants  would 
pay  the  transportation  charges  on  them  from  New  York 
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to  Nashville,  and  if  they  did  not  purchase,  they  would  re- 
turn the  stones  to  complainant,  who  would  pay  the  express 
on  them  from  Nashville  to  New  York,  the  stones  being 
sent  "collect",  and  the  charges  collected  by  the  Express 
Company  at  the  New  York  office. 

The  evidence  further  shows  that  it  was  the  custom,  and 
according  to  the  course  of  dealing  between  the  complainant 
and  Geo.  R.  Calhoun  &  Company  not  to  declare  any  value 
on  the  goods  in  making  shipments  in  this  manner. 

The  receipt  issued  by  the  Express  Company  to  Geo.  R. 
Calhoun  &  Company  for  the  shipment  in  question  con- 
tained the  following  provisions : 

"This  company's  charges  are  based  upon  the  value  of  the 
shipment  and  classification  thereof,  which  must  be  declared 
by  the  shipper." 

Then  follows  a  record  of  the  shipment,  and  then  the  fol- 
lowing provision:  "Which  the  company  undertakes  to 
«arry,  but  not  beyond  its  own  lines,  subject  to  the  following 
conditions,  and  which  are  expressly  agreed  to  by  the  ship- 
per or  owner  in  accepting  this  receipt: 

"I.  In  consideration  of  the  rate  charged  for  carrying 
said  property,  which  is  regulated  by  the  value  and  classifi- 
cation thereof,  and  is  based  upon  a  valuation  of  not  exceed- 
ing fifty  dollars  for  any  shipment  of  one  hundred  pounds 
or  less,  and  not  exceeding  fifty  cents  per  pound  for  any 
shipment  in  excess  of  one  hundred  pounds,  unless  a  greater 
value  is  declared  at  time  of  shipment,  the  shipper  agrees 
that  the  company  shall  not  be  liable  in  any  event  for  more 
than  fifty  dollars  ($50.00)  on  any  shipment  of  one  hun- 
dred pounds  or  less,  and  for  not  exceeding  fifty  cents  per 
pound  on  a  shipment  weighing  more  than  one  hundred 
pounds,  and  said  property  is  valued  at,  and  the  liability  of 
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the  company  is  hereby  limited  to,  the  value  above  stated, 
unless  a  greater  value  is  declared  at  the  time  of  shipment, 
and  the  charge  for  value  paid  or  agreed  to  be  paid  therefor ; 
and  in  case  of  partial  loss  or  damage  the  company  shall  not 
be  liable  for  more  than  such  proportion  of  the  same  as  $60 
if  one  hundred  pounds  or  less  in  weight,  or  fifty  cents  per 
pound  if  weight  exceeds  one  hundred  pounds,  or  the  value 
declared  bears  to  the  actual  value  if  greater." 

Mr.  Tyler  Calhoun,  of  the  firm  of  Geo.  R.  Calhoun  & 
Company,  testified  that  his  firm  was  aware  of  and  under- 
stood the  foregoing  provision  in  said  receipt,  and  knew  that 
the  rate  at  which  the  goods  would  be  transported  by  the 
Express  Company  was  to  be  based  on  the  value  declared  by 
the  shipper,  and  if  no  value  were  declared  by  the  shipper, 
then  the  goods  would  be  transported  at  a  valuation  of 
$50.00.  That  the  rate  for  the  shipment  in  question  at  a 
$50.00  valuation  was  twenty-five  cents,  whereas,  if  the  full 
value  of  the  shipment  had  been  declared,  the  rate  would 
have  been  $100,  or  four  times  as  much  as  the  rate  based 
on  a  valuation  of  $50.00. 

We  should  have  stated  that  the  Express  Company  con- 
ceded its  liability  to  the  complainant  for  the  sum  of  $50.00, 
as  per  the  terms  of  the  receipt  issued  by  it  for  the  shipment, 
and  tendered  this  amount  to  the  complainant  before  the 
bill  was  filed. 

We  are  clearly  of  opinion  that  complainant  was  bound 
by  the  stipulated  value  of  the  stones  contained  in  the 
Express  Company's  receipt,  in  the  absence  of  a  greater 
value  being  declared  by  Oteo.  R.  Calhoun  &  Company,  who 
must  be  held  to  have  been  the  agents  of  complainant  in 
making  the  shipment. 

The  undisputed  proof  shows  that  the  Express  Company's 
rates  had  been  filed  with  and  approved  by  the  Interstate 
Commerce  Commission,   as  required,   and  complainant's 
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agents  fully  understood  the  measure  of  the  Express  Com- 
pany's stipulated  liability  in  the  event  of  loss  of  the  goods. 
The  cause,  in  so  far  as  the  Express  Company  is  con- 
cerned, falls  within  the  rule  announced  in  the  case  of 
Adams  Express  Company  v.  Croninger,  226  U.  S.,  491,  L. 
Ed.,  314,  wherein  the  Supreme  Court  of  the  United  States, 
in  construing  a  contract  of  the  Express  Company,  which 
was  identical  in  terms  with  the  contract  in  the  suit  at  bar, 
said: 

"The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want  of 
care.  It  exacts  from  the  carrier  the  measure  of  care  due  to 
the  value  agreed  on.  The  carrier  is  bound  to  respond  in 
that  value  for  negligence.  The  compensation  for  carriage 
is  based  on  that  value.  The  shipper  is  estopped  from  say- 
ing that  the  value  is  greater." 

It  is  argued,  however,  that  the  goods  were  shipped  by 
Qeo,  K.  Calhoun  &  Company  "collect",  and  no  rate  or 
charge  was  agreed  upon  between  them  and  the  Express 
Company,  and  that,  therefore,  the  Express  Company  had 
the  option  of  collecting  charges  based  on  a  greater  valua- 
tion than  that  stipulated  in  the  receipt  or  contract  of  ship- 
ment upon  the  arrival  of  the  goods  in  New  York ;  and  this 
being  true,  the  contract  was  not  binding  upon  complainant. 

We  think  this  contention  is  without  merit.  The  receipt 
stipulated  that,  in  the  absence  of  a  greater  declared  value 
by  the  shipper,  the  valuation  should  not  exceed  $50.00  for 
any  shipment  of  one  hundred  pounds  or  less,  and  not  ex- 
ceeding fifty  cents  per  pound  for  any  shipment  in  excess 
of  one  hundred  pounds.  This  expressly  fixed  the  value  of 
the  shipment,  which  governed  the  rate  to  be  charged  by  the 
Express  Company. 
12 
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It  is  insisted  by  complamant  in  one  of  his  assignments 
of  error  that  Geo.  R.  Calhoun-  &  Company  was  guilty  of 
negligence  in  failing  to  declare  the  value  of  the  stones  at 
the  time  of  their  delivery  to  the  Express  Company,  and  in 
addressing  the  stones  to  complainant  at  "7  Maiden  Lane, 
New  York",  when  the  memorandum  ax5companying  the 
stones  showed  that  complainant  had  removed  from  "7 
Maiden  Lane"  to  "180  Broadway". 

We  are  of  opinion  that  this  contention  is  not  well 
grounded.  The  proof  shows  that  complainant  did  not  de- 
clare any  value  on  the  stones  in  shipping  them  by  express 
to  the  defendants,  Geo.  R*  Calhoun  &  Company,  and  Geo. 
R  Calhoun  &  Company  had  no  instructions  from  com- 
plainant to  value  them  in  the  event  they  were  returned.  In 
other  wordsy  Geo.  R.  Calhoun  &  Company  returned  them 
in  the  same  manner  they  received  them.  Furthermore,  the 
proof  shows  that,  in  previous  similar  shipments  between 
complainant  and  Geo.'R.  Calhoun  &  Company,  it  had  been 
the  custom  to  ship  such'  stones  without  declaring  any  value 
upon  them. 

It  is  insisted  by  complainant  in  one  of  his  assigiunenta 
that  the  Chancellor  committed  error  in  admitting,  over  the 
objection  of  complainant,  evidence  tending  to  show  a  cus- 
tom among  jewelers  not  to  value  stones  of  like  character 
when  delivering  them  to  the  Express  Company  for  ship- 
ment. 

We  are  of  opinion  that  this  was  not  error.  We  think 
it  was  competent  to  show  the  previous  course  of  dealing 
between  the  parties  as  to  such  transactions,  and  any  custom 
that  existed  with  respect  to  such  transactions. 

The  fact  that  the  stones  were  addressed  to  complainant 
at  "7  Maiden  Lane"  instead  of  "180  Broadway"' is  imma- 
terial. It  is  conceded,  as  we  understand  the  record,  that 
the  stones  were  lost  in  transit  and  never  reached  New 
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York.  If  they  had  reached  New  York,  however,  it  would 
have  been  the  duty  of  the  Express  Company  to  have  de- 
livered them  to  no  one  except  the  consignee,  whether  at  "7 
Maiden  Lane'  'or  "180  Broadway". 

We  do  not  think  it  can  be  said,  in  view  of  the  undis- 
puted facts,  that  Geo.  R.  Calhoun  &  Company  were  guilty 
of  actionable  negligence  in  the  shipment  of  the  stones.  The 
Express  Company  has  not  the  full  measure  of  its  liability 
by  tendering  to  the  complainant  the  stipulated  value  of  the 
stones,  which  tender  was  paid  into  Court  by  the  Express 
CSompany  with  its  answer. 

Without  further  discussion  of  the  cause,  it  suffices  to 
80y  that  we  are  of  opinion  that  none  of  complainant's  as- 
signmeAtar  of  erf 6t  afe  well  taken ;  that  the  decree  of  the 
Chancellor  was  correct  in  all  respects,  and  the  same  is 
affirmed  with  costs. 
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A.  L.  Head  v.  National  Live  Stock  Insubanoe  Oom- 

PANY. 

Affirmed  by  Supreme  Court  at  Nashville,  1914. 

1.  Live  Stock  Insusaivce.    Notice  of  injury. 

Provisions  in  a  live  stock  insurance  policy  requiring  immediate 
notion  of  injury  or  sickness  is  reasonable,  and  must  be  com- 
plied with  by  the  insured. 

2.  Same.    Notice  whether  the  injuries  are  serious  or  trMaL 

It  is  the  duty  of  the  policyholder  to  give  the  required  notice 
whether  the  injury  or  sickness  of  the  animal  be  serious  6t 
•   trivial,  if  he  expects  to  se^  indemnity  from  the  company. 

8.  Same.    Waiver  of  notice  hy  demanding  proofs  of  loss. 

The  insurer  does  not  waive  the  failure  to  give  notice  by  request- 
ing the  owner  to  furnish  proofs  of  loss. 


From  Mabshall  County. 

Appealed  in  error  from  the  Circuit  Court  of  Marshall 
County.    John  E.  Kiohabdson,  Judge. 

W.  P.  MoClube  for  Plaintiff  in  Error. 
Mabshaxl  &  Marshall  for  Defendant  in  Error. 
Mb.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  suit  was  instituted  before  a  Justice  of  the  Peace  of 
Marshall  County  by  the  plaintiff  in  error,  A.  L.  Head, 
against  the  National  Live  Stock  Insurance  Company,  to 
recover  upon  a  live  stock  insurance  contract  issued  by  said 
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company  to  the  plaintiff  in  error  upon  certain  live  stock 
described  therein,  for  the  death  of  a  mule  covered  by  said 
policy,  and  which  died  while  the  policy  was  in  force.  The 
policy  insured  the  animals  against  death  by  accident,  dis- 
ease, theft,  or  by  reason  of  a  broken  leg  when  found  neces- 
sary by  attending  physicians  to  destroy  the  animal's  life, 
with  the  exceptions  set  forth  and  printed  on  the  back 
thereof,  which  are  especially  referred  to  and  made  a  part 
of  the  policy.    Exception  No.  1  reads  as  follows : 

"The  perils  indemnified  against  by  this  policy  do  not 
include  death  from  any  cause  where  the  assured  does  not 
render  forthwith  by  telegraph  or  telephone  to  the  company 
at  its  home  offices,  504  Central  Union  Telephone  Building, 
Indianapolis,  Indiana,  notice  of  any  sickness  or  accident 
with  which  any  of  the  animals  insured  may  become 
afflicted ;  death  occurring  from  castration,  foaling,  or  dur- 
ing transportation;  death  residting  from  sickness  or  dis- 
ease contracted  or  accident  occurring  prior  to  the  delivery 
of  this  policy ;  death  of  any  animal  which  is  caused  by  any 
person  whether  acting  under  or  by  virtue  of  any  law,  or 
otherwise." 

The  imdisputed  proof  is  that  the  mule  in  question  died 
from  septisemia  resulting  from  a  stab  or  wound  in  the 
right  hind  foot.  Although  the  plaintiff  in  error  knew  of 
the  injury  some  three  days  before  the  mule's  death,  he  gave 
no  notice  to  the  company  as  required  by  the  provisions  of 
the  policy  above  set  out.  He  did,  however,  give  the  com- 
pany's agent  notice  of  the  mule's  death  immediately  there- 
after. The  company  refused  to  pay  the  plaintiff  in  error's 
claim,  and  relies  upon  his  failure  to  give  it  notice  of  the 
mule's  injury  by  telephone  or  telegraph  as  provided  in  the 
policy,  as  a  complete  defense  to  his  right  to  recover. 

The  case  was  tried  in  the  Court  below  before  the  Circuit 
Judge  without  the  intervention  of  a  jury,  and  the  defense 
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made  by  the  Insurance  Company  was  sustained ;  the  plain- 
tiff in  error's  suit  was  dismissed^  and  he  was  taxed  with 
the  costs  of  the  cause.  He  has  appealed  to  this  Court,  and 
has  assigned  errors  upon  the  judgm^t. 

We  are  of  opini<»x  that  there  is  no  error  in  the  judgment 
of  the  Court  below.  We  think  the  provision  requirinig 
notice  to  be  given  at  once  of  the  injury  was  mandatory. 
The  plaintiff  in  error  testified  that  the  reason  he  did  not 
notify  the  company  was,  be  did  not  regard  the  injury  «3 
serious.  The  proof  shows  that  he  knew  the  mule  was  lame 
on  Thursday  before  it  died  the  following  Monday,  and  op. 
Saturday  called  in  a  veterinarian,  who  examined  the  mule ; 
removed  a  stick  from  its  hind  right  foot,  and  gave  tl^ 
plaintiff  in  error  some  medicine  with  which  to  treat  the 
foot.  It  is  true  that  the  veterinarian  did  not  regard  the 
injury  as  serious,  and  so  advised  the  plaintiff  in  error,  teU- 
ing  him  that  he  thought  the  mule  would  be  all  right  in  4 
day  or  two,  and  the  plaintiff  in  error  testifies  that  the  mule 
did  seem  to  improve,  but  grew  suddenly  worse  on  Monday, 
and  died  late  in  the  afternoon. 

It  is  insisted  by  plaintiff  in  error  that  the  trial  Judge 
erred  in  giving  a  strict  construiction  of  the  provision  of 
the  contract  requiring  notice;  that  under  a  proper  inter- 
pretation of  said  provision  plaintiff  in  error  was  not  re- 
quired to  give  the  company  notice  of  an  injury  that  he 
regarded  as  slight  and  trivial,  but  was  only  required  to 
give  notice  to  the  company  of  a  serious  injury  or  illnef^ 
In  other  words,  such  as  might  produce  the  death  of  the 
animal. 

We  are  of  opinion  that  no  such  interpretation  should  be 
given  the  contract.  If  such  interpretation  were  held  to 
be  proper,  it  would  absolutely  destroy  the  effect  of  such 
a  provision,  and  would  place  the  Insurance  Company  at 
the  mercy  of  the  judgment  of  the  assured,  .whether  it  be 


STATE  OF  TEN^^ESSEE.  183 

Head  t\  Insurance  Co. 

good  or  bad«  In  other  words,  the  assured  might  be  of 
the  opinion  that  the  animal  was  not  seriously  injured  or 
ill,  when  another  person  would  regard  the  injury  or  illness 
as  serious.  The  company  had  a  right  to  contract  for  no- 
tice to  be  given  at  once  of  any  injury  or  illness  suffered 
by  the  animal  insured,  and  such  contract  was  binding  on 
the  assured  and  must  be  complied  with  by  him.  The  pur- 
pose of  the  notice  is  to  give  the  company  an  opportunity  to 
have  the  animal  attended  by  a  competent  veterinarian  or 
other  person  while  the  disease  or  injury  is  in  its  incipiency, 
or  take  such  other  steps  as  it  may  deem  necessary  to  save 
the  animal'  life  and  save  loss  to  the  company.  It  is  not 
a  question  of  whether  the  assured  regards  the  injury  or 
illness  as  serious,  but  he  must  give  the  company  notice 
of  any  injury  or  illness,  according  to  the  terms  of  the  pol- 
icy, if  he  expects  to  rely  upon  the  policy  and  hold  the  com- 
pany responsible  in  the  event  of  the  death  of  the  animal. 

Such  provisions  in  policies  of  like  character  have  been 
upheld  in  the  following  cases:  Oreen  et  al.  v.  Northwed- 
em  Live  Stock  Insurance  Company,  87  Iowa,  358;  Illi- 
nois Live  Stock  Insurance  Co,  v.  Kirkpatrick,  61  111. 
App.,  74;  Alston  v.  Northwestern  Live  Stock  Insurance 
Co.,  7  Kan.,  179 ;  Johnson  v.  Northwestern  Live  Stock  In- 
surance Co.,  107  Wis.,  337 ;  Swain  v.  Security  Live  Stock 
Insurance  Co.,  165  Mass.,  321. 

Our  own  Supreme  Court  has  held  such  contracts  valid 
and  binding,  though  not  in  live  stock  insurance  cases,  but 
in  cases  involving  the  shijiment  of  live  stock  where  the 
contract  provided  for  notice,  and  in  other  character  of 
insurance  cases :  M.  <&  0.  R.  R.  Co.  v.  Brownsville  Stock 
Co.,  123  Tenn.,  298;  Blackman  v.  Casualty  Co.,  117 
Tenn.,  578. 

In  the  case  of  Oreen  et  al.  v.  Northwestern  Live  Stock 
Insurance  Company,  supra,  the  animal  insured  was  af- 
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fected  with  "pink-eye,"  and  continued  sick  for  about  one 
week.  A  surgeon  was  summoned  the  first  day  of  the  sick- 
ness and  prescribed.  He  returned  four  days  later,  but 
gave  no  prescription,  because  he  thought  the  animal  was 
better.  The  policy  contained  the  provision  that  the  as- 
sured shall  "at  once  notify  the  company  or  its  nearest 
agent  of  the  fact  of  such  sickness  or  accident."  The  as- 
sured failed  to  comply  with  this  provision  of  the  policy. 
The  Court  said : 

"Under  the  terms  of  the  policy,  if  the  insured  failed 
to  comply  with  the  provision  requiring  notice  of  sickness 
•or  accident,  there  could  be  no  recovery  for  the  death  of  the 
horse;  and  it  is  conceded  that  no  notice  of  the  sickness 
was  given.  The  Court  instructed  the  jury  upon  this  fea- 
ture of  the  case  as  follows:  'The  policy  insures  against 
loss  by  death,  caused  by  sickness  or  accident;  and  any  ill- 
ness of  such  a  character  that  no  danger  of  death  is  thereby 
suggested  to  the  assured  as  a  reasonable  man,  is  not  the 
sickness  or  accident  contemplated  by  this  stipulation.  But 
if  this  illness  or  accident  is  of  such  a  character  as  to  indi- 
•cate  to  the  assured,  as  a  man  of  ordinary  reason,  that  such 
illness  or  accident  endangers  the  life  of  the  animal,  the 
stipulation  under  consideration  would  require  notice  of 
such  sickness  or  accident  to  be  given  to  the  company  or 
its  agent.'  In  our  opinion  this  direction  to  the  jury  was 
•erroneous,  when  applied  to  the  undisputed  facts  of  the 
<5ase.  ...  It  appears  to  us  that  under  such  a  state  of 
facts  there  was  no  question  which  the  plaintiffs  were  en- 
titled to  have  submitted  to  the  jury.  The  provision  of  the 
policy  under  consideration  is  absolute.  It  is  the  contract 
which  the  parties  made,  and  are  required  to  perform,  and 
it  cannot  be  explained  away  or  evaded  by  releasing  one 
of  the  parties  from  the  observance  of  its  plain  provisions." 
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It  is  next  insisted  that  the  Insurance  Company  is 
estopped  from  making  the  defense  that  no  notice  was  given 
of  the  injury  that  caused  the  animal's  death,  because,  after 
the  animal's  death  and  upon  notice  to  it  thereof,  it  re- 
quested the  plaintiff  in  error  to  make  out  proofs  of  loss, 
which  he  did,  and  the  same  were  forwarded  to  the  com- 
pany and  accepted  by  it. 

We  are  of  opinion  that  this  did  not  amount  to  an 
"estoppel.  The  only  purpose  of  the  proofs  of  loss  was  to 
give  the  company  the  facts  pertaining  to  the  mule's  death, 
and  it  is  entirely  possible,  while  the  record  does  not  ex- 
pressly so  show,  that  it  was  from  the  facts  disclosed  by  the 
proofs  of  loss  that  the  Insurance  Company  learned  that  the 
provisions  of  the  policy  had  not  been  complied  with.  The 
proof  does  show  that  it,  immediately  after  receiving  the 
proofs  of  loss,  denied  its  liability,  and  refused  to  pay  the 
•claim. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment, 
and  it  will  be  affirmed  with  costs. 
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LeWISBUBG  &  NOBTHERN  RAILWAY  OoMPANY  V.   T.   J. 

Beatty  et  al. 

Writ  of  oertiorari  denied  by  the  Supreme  Court  at 

Nashville,  1914. 

1.  Railway  Construction.    Independent  comtractor.    lAoMMy  of 

company  for  acts  thereof.    When, 

A  railway  company  wtiich  procures  the  grant  of  a  right  of  way 
through  tile  premises  of  a  lan^wner  in  ooos&deration  «f  oar- 
tain  stipulations,  one  of  which  was  that  the  railway  oompsa^ 
obligated  itself  to  see  that  a  well-known  spring  of  the  land- 
owner was  not  injured  by  raUway  constnictlon,  Is  liable 
in  damages  for  the  impairment  of  the  spilng  by  resjSOB  of  iht 
work  of  oons<aructi<^,  whetjb^r  done  by  its  seriranto  or  l>y  *a 
independent  contractor. 

2.  Same.    Consent  of  one  joint  tenant  to  deviation  from  oon^raot 

or  experimental  work,   F^Hwre  to  pk»d. 

The  contention  that  one  tenant  \u  oominon  consented  to  a  de- 
parture from  the  contract/ or  to  experimentation,  and  tliereby 
estopped  himself  and  co-tenants  from  claiming  damages  for 
damaging  a  spring,  will  not  avail  a  railway  company  having 
construction  work  done,  for  the  double  reason  that  it  is  no 
response  to  the  demand  of  the  non-consenting  owneiv  and 
because  the  matter  of  consent  was  not  specially  pleaded. 


Fbom  Marshall  Cottnty. 


Appeal  in  error  from  the    Circuit    Court  of  Marshall 
County.  John  E.  Richardson,  Judge. 

R.  C.  Armstbong  for  Plaintiff  in  Error. 

W.  P.  McClube  and  R.  E.  Haynes  for  Defendants  in 
Error. 
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JoKDAjif  Stokes,  Sb.,  sitting  as  Special  Judge  instead 
of  Presiding  Justice  Wilson  during  temporary  disability 
of  the  latter,  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  breach  of  contract  brought  in  the 
Circuit  Court  of  Marshall  County  by  T.  J.,  S.  A.  and 
E.  A.  Beatty  against  the  Lewisburg  &  ^KTorthem  Bailroad 
Company,  Leig^aton- Ambrose  Construction  Company  and 
Maloney-Seymour  Company.  The  declaration  alleges  that 
the  Lewisburg  &  N'orthern  Kailroad  Company  is  a  rail- 
road corporation  engaged  in  constructing  a  railroad 
tl^rough  Marshall  County.  Leighton- Ambrose  Construction 
Company  are  the  contractors  for  the  construction  of  said 
railroad  under  contract  with  the  corporation.  Maloney- 
Seymour  Company  sltb  sulxsontraetors  und^  Leighton- 
Ambrose  Construction  Oompany. 

The  declaration  sets  out  the  contract  that  defendant  in 
error  had  with  the  Lewisburg  &  Iforthern  Bailroad  as  fol- 
lows : 

"Whereas,  Mrs.  X.  C.  Beatty  et  als.  have  this  day 
executed  to  the  Lewisburg  ^  ITorthern  R.  R.  Co.  deed  for 
a  right  of  way  over  and  through  their  farm  in  the  Fourth 
Civil  District  of  Marshall  County,  Tennessee,  said  right 
of  way  being  especially  described  in  said  deed,  the  same 
being  here  referred  to. 

"Therefore,  in  consideration  of  the  above  fact,  the 
Lewisburg  &  Northern  Railroad  Company  hereby  agrees 
and  binds  itself  to  build  and  maintain  a  good  and  sufficient 
grade  crossing  over  the  road  on  said  farm,  which  said  rail- 
road crosses,  and  the  grade  crossing  is  to  be  made  at  or 
near  constructicm  station  3350  plus  75,  and  said  railroad 
*»mpany  further  agrees  and  binds  itself  to  so  construct 
its  road  as  not  to  interfere  with  a  spring  on  said  farm,  said 
spring  being  commonly  known  as  Spout  Spring." 
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It  is  then  alleged  that  the  contract  was  breached  and  that 
the  railroad  in  the  construction  of  its  road  destroyed  the 
spring  referred  to  in  the  contract  and  it  is  sought  to  recover 
damages  therefor. 

The  defendant,  Lewisburg  &  Northern  Railroad  by  plea 
admitted  the  execution  of  the  contract  sued  on  but  denied 
its  breach  and  insisted  that  if  the  spring  had  been  destroyed 
it  was  done  by  persons  who  had  no  connection  with  the 
defendant,  and  that  the  destruction  was  not  occasioned  by 
the  construction  of  its  line  of  road  through  the  Beatty 
land. 

An  amended  declaration  was  filed  to  which  a  demurrer 
was  interposed  and  certain  »teps  taken  which  it  is  not  nec- 
essary here  to  note  for  the  reason  that  the  case  went  to 
the  jury  alone  upon  the  original  declaration,  and  that  ac- 
tion of  the  Court  is  not  excepted  to. 

The  Court  also  held  that  the  contractors  and  subcon- 
tractors were  not  liable  and  his  action  in  that  regard  is  not 
excepted  to. 

The  question,  therefore,  for  determination  by  this  Court 
arises  alone  under  the  original  declaration  and  the  plea  of 
the  Lewisburg  &  N'orthem  Railroad  Company. 

Judgment  was  rendered  against  the  Lewisburg  &  North- 
ern Railroad  in  favor  of  the  three  Beattys.  The  case  is 
brought  here  by  appeal  in  the  nature  of  a  writ  of  error. 

Plaintiff  in  error  has  filed  four  assignments  of  error  as 
follows: 

"First :  The  Court  erred  in  not  sustaining  defendant's 
motion  for  peremptory  instructions  in  its  favor  at  the  close 
of  plaintiff's  proof. 

"Second :  The  Court  erred  in  not  sustaining  at  the  close 
of  all  the  proof  in  the  case  plaintiffs  in  error's  motion  for 
peremptory  instruction  in  its  favor. 
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**Tliird:  There  was  no  evidence  to  support  the  verdict 
of  the  jury  in  this  case. 

'TFourth:  The  Court  erred  in  the  construction  of  the 
contract  sued  on  in  this  case  and  in  instructing  the  jury 
peremptorily  to  find  in  favor  of  defendants  in  error." 

It  is  not  necessary  to  discuss  seriatim  each  of  these  as- 
signments. A  disposition  of  the  fourth  assignment  is  con- 
clusive of  the  case. 

A  brief  statement  of  the  facts  is  deemed  necessary :  On 
July  20,  1911,  defendants  in  error,  together  with  their 
mother  who  owned  a  life-estate  in  the  real  estate  through 
which  the  railroad  company  proposed  to  construct  its  road, 
executed  a  deed  conveying  to  the  railroad  a  right  of  way 
through  the  property,  and  on  the  same  date  the  Lewisburg 
&  Northern  Railroad  Company  executed  and  delivered  to 
defendants  in  error  and  their  mother,  the  life-t^iant  who 
has  since  died,  the  contract  hereinbefore  set  out. 

It  appears  from  the  proof  that  in  the  plans  for  the  con- 
struction of  the  railroad  no  blasting  was  contemplated  be- 
ing done  on  the  land  of  the  Beattys.  That  the  land  was 
depressed  and  the  roadbed  would  be  elevated.  Before  the 
Railroad  Company  began  work  on  the  Beatty  farm  and 
before  the  right  of  way  had  been  clearly  and  well  defined, 
it  became  necessary  for  the  sub-contractor  to  procure  a  cer- 
tain kind  of  rock  suitable  for  mixture  with  cement  in  the 
making  of  pillars.  This  sub-contractors  approached  de- 
fendants in  error  S.  A.  Beatty  with  a  view  of  testing  the 
rock  on  the  Beatty  farm  to  see  if  it  was  suitable.  A  test 
was  made  of  such  rocks  some  distance  from  the  spring  in 
question  and  was  found  not  suitable.  With  the  consent  of 
S.  A.  Beatty  a  test  was  made  by  the  sub-contractor  of  rock 
near  the  spring  and  it  was  found  suitable  for  the  purpose 
intended.     An  agreement  was  then  reached  between  the 
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sub-contractor  and  defendant  in  error  S.  A.  Beatty  under 
>vhich  the  sub-contractor  was  permitted  to  get  rock  at  a 
point  near  the  spring,  but  the  price  to  be  paid  for  it  was 
never  definitely  determined.  The  point  selected  by  the 
sub-contractor  was  near  the  spring  and  near  the  right  of 
way  that  had  been  conveyed  to  the  railroad.  The  sub-con- 
tractor then  approached  the  contractor  and  a»ked  permis- 
sion to  get  rock  off  of  the  right  of  way  acquired  by  the 
railroad  from  defendants  in  error  near  the  sping  and  near 
the  place  agreed  upon  with  S.  A.  Beatty.  The  contractor 
gave  his  consent  provided  in  making  excavations  the  sub- 
contractor would  again  fill  them  up.  This  was  agreed  to 
and  the  sub-contractor  began  to  make  the  necessary  blast- 
ing for  procuring  rock.  While  this  work  was  going  on, 
the  spring  changed  its  location  from  on  a  bluff  and  came 
out  at  the  bottom  near  the  right  of  way  of  the  railroad. 

The  trial  Judge  was  of  opinion  that  under  the  contract 
between  the  railroad  and  defendants  in  error,  the  railroad 
was  liable  for  any  damages  that  might  be  occasioned  to  the 
spring  by  anyone  engaged  in  the  construction  of  the  road 
for  plaintiff  in  error.  This,  it  is  insisted,  was  error  for 
two  reasons :  First,  that  the  sub-contractor,  Maloney-Sey- 
mour  Company,  occupied  the  relation  of  independent  con- 
tractor; and,  second,  that  the  blasting  caused  the  damage 
to  the  spring  was  done  on  the  land  of  defendants  in  error, 
and  that  two  of  them  could  not  reeover  in  this  case  for  the 
reason  that  the  work  was  done  with  the  consent  of  one  of 
the  defendants  in  error  and  another,  with  knowledge  that 
the  work  was  being  done  that  threatened  the  spring,  made 
no  opposition. 

The  construction  given  the  contract  by  the  trial  Judge 
was  right  and  proper.  Under  that  contract  the  railroad 
bound  itself  and  in  no  uncertain  terms  and  without  any 
conditions  to  so  construct  its  road  through  the  Beatty  farm 
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as  not  to  interfere  with  or  damage  the  spring.  Under  this 
contract,  it  matters  not  whether  the  road  was  constructed 
by  the  railroad  or  by  contractors  of  srub-contractors.  The 
contract  obligated  the  railroad  to  safeguard  the  spring  in 
the  construction  of  its  road,  no  matter  how  or  by  whom 
the  road  was  constructed.  This  contract  takes  the  case 
out  of  the  doctrine  of  independent  contractor,  and  it  has 
no  application  to  this  case. 

In  answer  to  the  second  contention  of  plaintiff  in  error, 
Mipe  deem>  it  only  necessary  to  say  there  i»  no  pleading  rais- 
ittg  dttch  an  issne.  The  question  wits  neither  raised  by 
pteacfing  nor  by  motion  for  a  new  trial,  nor  is  it  brcFught 
within  the  purview  of  any  of  the  assignments  of  error  filed 
in  this  Court. 

As  further  answer  to  that  contention',  the  proof  i"S  clear 
that  the  damage  done  to  the  spring  was  occasioned'  by 
olasting  on  the  railroad's  right  of  way  and  not  on  any 
portion  of  the  land  of  defendants  in  error.  There  were 
sixty  holes  in  all  blasted.  Fifty-four  were  on  the  railroad's 
right  of  way  and  six  on  the  Beatty  farm.  These  holes 
were  arranged  in  the  shape  of  a;  triangle  with  the  point 
refeUing  tfbotit  the  center  of  thef  raiboad's  i^ight  of  way  and 
are  designated  as  series  one,  two,  three,  four,  iiVe,  and  six. 
The  sixth  series  of  holes  was  on  the  Beatty  farm  and  the 
others  on  the  railroad's  right  of  way.  Series  one  to  five 
wer©'  all  blasted  before  the  sixth  series.  When  the  blasts 
in  series  M>.  2  were  discharged,  water  from  the  spring 
mude  its*  appearance  in  the  excavations  made  by  the  blast- 
iiigy  sokd'  when  the  holes  in  series  No.  6  were  exploded,  the 
spring  had  already  become  dry.  It  will  thus  be  seen  that 
the  damage  done  to  the  spring  was  occasioned  by  the  blast- 
ing, of  the  sub-contractor  on  the  right  of  way  belonging 
tO'  Ae  Railroad  Company. 

The  judgment  of  the  lower  Court  is  affirmed  with  cost. 
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City  of  Nashville  v.  B.  F.  Hagee. 

Writ  of  certiorari  dismissed  by  Supreme  Court  at 
Nashville,  December,  19 14, 


1.  MuinciPAL  OospoRATiONS.    Ordinances,    Requisites. 

A  municipal  ordinance  must  not  be  violative  of  the  Federal  or 
the  State  €k>nstitution8  or  of  any  statutes,  and  must  not  con- 
travene any  well-settled  public  policy  or  rule  of  the  common 
law,  except  by  express  legislative  grant ;  and  must  be  uniform 
in  operations,  and  reasonable,  definite,  consistent  and  capable 
of  enforcement 

2w  Same.    Arbitrariness, 

And  such  ordinances  must  not  make  foolish  or  unreasonable  dlft* 
tinctions,  and  must  not  be  susc^tible  to  suspension  or  applica- 
tion at  the  whim  of  the  officials. 

8.  Same. 

An  ordinance  permitting  wholesale  producers  to  dispose  of  their 
products  without  license  and  without  restriction,  and  at  the 
same  time  taxing  retailers  and  burdening  them  with  condi- 
tions as  to  oath  and  bond,  is  unreasonable,  in  that  there  Is  no 
ground  for  making  such  distinction ;  and  sai4  ordinance  is  also 
void  as  denying  to  retailers  the  equal  protection  of  the  law. 

4.  Same. 

An  ordinance  restricting  the  privilege  of  selling  farm  and  garden 
products  to  residents  of  Davidson  County  and  denying  the 
right  of  the  citizens  of  any  adjoining  county  or  State  to  offer 
their  products  for  sale  is  void  because  in  violation  of  both  the 
State  and  Federal  Constitutions  and  unduly  restrictive  of 
trade. 

5.  Same.    Tawing  farmers.    Peddlers, 

Farmers  and  gardeners  who  bring  into  a  city  the  products  of 
their  farms  and  gardens  for  sale  direct  to  consumers  cannot 
be  classed  and  taxed  as  peddlers.    Nor  can  they  be  taxed  in 
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any  way  for  the  privilege  of  Tending  their  produce.  Question 
reserved:  Whether  a  city  can  tax  farmers  and  gardeners  a 
small  sum  as  a  police  regulation  only? 

6.  Same.     Restricting  sales  to  residents  as  a  police  measure. 

Assuming  but  without  deciding  that  municipal  corporations  can 
as  a  health  measure  restrict  the  privilege  of  selling  produce  to 
county  residents,  an  ordinance  dealing  with  the  subject  must 
conform  to  the  requirement  that  it  must  be  uniform  and  free 
from  arbitrary  classifications;  and  further,  it  must  conform 
to  the  requirements  of  due  process  of  law  and  equal  protection 
of  the  law.  An  ordinance  prohibiting  the  selling  of  any  and 
all  products  by  non-residents  is  unreasonable,  granting  the 
city  might  have  prohibited  the  offering  for  sale  of  meats 
brought  from  long  distances. 

7.  Same. 

An  ordinance  which  subjects  the  citizen  while  following  his  law- 
ful pursuit  to  the  whim  or  caprice  of  a  city  official  is  unreason- 
able and  void. 

8.  Same.    Forestalling  and  regrating. 

A  municipal  corporation  may,  when  so  empowered  by  charter, 
pass  ordinances  prohibiting  forestalling  and  regrating.  But 
such  ordinances  must  bear  this  intent  upon  their  face,  and 
must  be  uniform  in  operation  and  reasonable  in  provision. 

9.  Police  Power.    Estoppel  or  granting.    Prescription, 

Neither  by  grant  nor  prescription  nor  by  acquiescence  can  a  dty 
be  held  estopped  to  exert  in  a  reasonable  way  its  police  power 
with  respect  to  places  and  property  within  its  borders. 

10.  Same. 

While  the  police  power  cannot  be  contracted  away  nor  lost,  and 
cannot  be  defined,  it  must  be  exercised  with  the  principles  of 
due  process  of  law  and  equal  protection  of  the  laws  in  view; 
and  an  ordinance  capriciously  dealing  with  matters  properly 
the  subject  of  the  police  power  cannot  be  sustained. 

11.  CoNTBOL  OF  Streets. 

The  streets  of  a  city  are  held  in  trust  by  the  oflicials,  and  it  is 
the  duty  of  the  officials  to  keep  them  ordinarily  free  from  ob- 
structions and  to  prevent  encroachments.    But  the  streets  may 

13 


194  COURT  OF  CIVIL  APPEALS, 


City  of  Nashville  v,  Hager. 

under  certain  conditions  be  used-  in  a  limited  way  for  com- 
mercial transactions.  Nor  does  the  rule  requiring  restriction 
of  streets  to  traveling  purposes  only  apply  in  full  force  to 
squares  or  places  by  common  consent  allotted  to  the  people  as 
meeting  places  for  barter  and  exchange,  provided  of  course 
that  part  used  or  needed  for  travel  be  not  unduly  impeded. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  Da- 
vidson County.    Thos.  E.  Matthews^  Judge. 

A.  G.  EwiNG  and  F.  M.  Gasabd  for  Plaintiff  in  Error. 

Habry  Stokes  and  T.  T.  McAeley  for  Defendant  in 
Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

DuBiNG  the  year  1913  the  lawmaking  body  of  the  City 
of  Ifashville  passed  the  ordinance  which  is  hereinbelow 
copied : 

*^Section  1.  That  for  the  purpose  of  r^ulating  the 
rights  of  producers  to  vend  their  products  upon  the  Public 
Square,  it  shall  hereafter  be  lawful  for  the  producers  of 
farm  products  to  occupy  such  portion  of  the  Public 
Square  as  may  be  designated  by  the  proper  authority, 
through  the  Market  Master  or  other  police  officer,  with 
wagons  or  other  vehicles,  from  5  o'clock  p.m.  until  9 
o'clock  a.m.^  the  following  day  (except  on  Saturday,  when 
the  time  shall  be  extended  until  10  o'clock  a.m.q,  and  pro- 
vided teams  are  removed,  for  the  purpose  of  selling  or 
exposing  for  sale  at  wholesale  only,  any  vegetables,  pro- 
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duce,  fruits,  meats,  or  any  other  eatables  raised  or  pro- 
duced by  such  producers  shall  not  be  required  to  pay  any 
privilege  tax  to  the  City  of  Ifashville.  Any  such  pro- 
ducers desiring  to  sell  at  retail  or  to  consumers  upon  the 
Public  Square,  during  the  hours  above  specified  only 
shall,  before  doing  so,  first  make  an  affidavit  that  he  is  a 
resident  of  Davidson  County,  and  that  he  will  sell  or  offer 
for  sale  any  goods  or  articles  other  than  raised  or  produced 
by  him  or  her.  Said  affidavit  shall  be  sworn  to  before  the 
Secretary  of  Commissioners,  who  shall  thereupon  issue  a 
certificate  to  the  City  Comptroller  and  Treasurer,  which 
shall  be  their  authority  to  issue  to  such  producer  a  privi- 
lege license  for  which  shall  be  charged  the  sum  of  $20.00 
per  year,  payable  semi-annually,  on  the  first  day  of  March 
and  the  first  day  of  September,  respectively,  in  the  Reve- 
nue Office.  Anyone  selling  or  offering  for  sale  any  articles 
or  produce  upon  the  Public  Square  in  violation  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor  and  shall 
be  arrested  and  fined  by  the  Judge  of  the  City  Court  not 
less  than  five  dollars,  nor  more  than  twenty-five  dollars, 
and  each  sale  or  attempt  of  sale  shall  constitute  a  separate 
and  distinct  offense. 

"Sec.  2.  Be  it  further  enacted.  That  it  shall  be  un- 
lawful for  non-producers,  hucksters  or  peddlers  to  sell  or 
offer  for  sale  their  wares  upon  the  Public  Square  at  any 
time,  and  anyone  violating  the  provisions  of  this  section 
shall  be  subject  to  the  same  penalties  as  provided  in  sec- 
tion 1  of  this  ordinance;  provided,  however,  that  mer- 
chants, hucksters  or  other  non-producers  may  be  allowed 
to  occupy  said  Public  Square  with  their  wagons  or  ve- 
hicles at  a  reasonable  time  within  the  discretion  of  the 
Market  Master  or  officer  in  charge  of  the  Market  House 
or  Public  Square,  while  engaged  in  purchasing  supplies 
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or  produce  from  stall  renters  within  the  Market  House 
and  from  county  producers  on  the  Public  Square. 

Sec.  3.  Be  it  further  enacted^  That  it  shall  be  unlaw- 
ful for  stall  renters  within  the  Market  House  to  use  that 
portion  of  the  Public  Square  immediately  adjacent  to  the 
north,  east  and  west  side  of  the  Market  House  from  5 
o'clock  P.M.  until  12  o'clock  noon  the  following  day  (ex- 
cept Saturdays,  when  the  time  shall  be  extended  until  10 
o'clock  P.M.),  for  the  purpose  of  receiving  and  delivering 
their  wares,  but  otherwise  than  herein  specified,  the  pro- 
visions of  the  preceding  sections  shall  apply  to  stall  renters 
the  same  as  to  all  others. 

'*Secs.  4  and  5.  Provide  for  repealing  conflicting  ordi- 
nances and  prescribe  time  of  taking  effect  of  the  present 
ordinance." 

On  the  20th  day  of  February,  1014,  Hager  was  arrested 
upon  the  Public  Square  in  Nashville,  for  and  while  vio- 
lating the  first  and  second  sections  of  the  above  regula- 
tion. He  was  taken  before  the  City  Judge  and  fined.  He 
appealed  his  case  to  the  First  Circuit  Court,  where  it  was 
tried  by  the  Hon.  Thos.  E.  Matthews  upon  an  agreed  state- 
ment of  facts.  The  Circuit  Judge  held  this  ordinance  in- 
valid for  many  reasons  set  out  by  him  in  an  opinion 
evincing  much  learning  and  research.  The  city  excepted 
to  the  judgment  and  has  appealed  in  error  to  this  Court. 

This  interesting  case  was  presented  to  us  by  able  coun- 
sel in  very  strong  arguments  made  orally  and  in  writing; 
and  the  discussion  took  a  wide  range. 

We  were  earnestly  requested  to  enter  upon  an  extended 
discussion  of  the  respective  rights  of  the  City  Council  and 
of  the  truck  growers  to  the  use  of  the  Public  Square  for 
marketing  purposes.  The  desire  of  the  city  officials,  ex- 
pressed through  counsel,  was  to  know  exactly  what  their 
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rights,  duties  and  powers  with  respect  to  this  section  of 
the  city  were;  and  it  was  the  earnest  wish  of  counsel  for 
defendant  in  error  and  the  large  class  of  whom  the  de- 
fendant in  error  is  a  representative,  that  the  privilges 
of  himself  and  those  of  like  situation  with  respect  to  this 
public  area  should  be  defined  in  such  way  as  to  protect 
them  from  future  annoyance  or  interference. 

Learned  counsel  for  the  moment  forget  that  Courts  are 
constituted  to  decide  controversies  and  not  to  advise  legis- 
lative bodies.  In  Tennessee  especially  are  the  Courts  re- 
stricted in  their  functions  to  a  decision  of  controversies: 
that  they  act  post  factum  only,  and  can  never  be  called 
upon  to  prescribe  in  advance  what  lawmaking  bodies  shall 
do  or  in  what  way  parties  in  future  shall  conduct  their 
transactions  in  general.  Whenever  they  do  so,  they  lay 
themselves  liable  to  the  imputation  of  impertinence,  espe- 
cially when  questions  involving  the  ever-changing  and 
broadening  police  power  of  a  great  State  or  a  progressive 
city  are  under  consideration.  It  is  wisest  that  we  in  the 
main  adhere  to  the  practice  of  deciding  such  questions  only 
as  arise  from  the  facts  presented  to  us  and  to  bear  it  in 
mind  that  when  we  step  beyond  the  facts  and  undertake 
to  adjudge  something  about  which  there  is  no  jural  clash 
we  are  deciding  something  as  men  and  not  as  judges. 
Points  not  called  for  by  the  facts  cannot  and  do  not  have 
the  authority  and  dignity  of  an  adjudicated  question  as 
happily  expressed  by  the  French  jurists,  and  any  attempt 
at  solution  will  but  embarrass  Courts,  lawyers  and  liti- 
gants in  future.  * 

Nevertheless,  it  is  impossible  f(Ms.a  Judge  to  elaborate 
upon  questions  of  law  arising  upon  a  record  without  giv- 
ing expression  to  general  propositions  and  without  to  some 
extent  dealing  with  jural  matters  in  theory.  Hence,  there 
may  be  found  in  this  opinion  some  propositions  which,  al- 
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though  not  necessarily  growing  out  of  the  matters  in  con- 
troversy, are  yet  suggested  by  the  points  involved  to  such 
degree  as  to  warrant  their  exposition  as  rules  of  law  to  be 
accepted  in  this  jurisdiction  for  the  time  being. 

This  opinion  could  be  extended  to  great  length  by  heap- 
ing together  diverse  scraps  of  history  of  markets  and  mar- 
keting. It  has  been  the  subject  of  legislation  and  of  ju- 
dicial decision  or  of  police  regulation  almost  since  the 
dawn  of  civilization.  It  is  especially  true  of  Aryan  and 
Anglo-Saxon  peoples  that  this  subject  has  engrossed  the 
attention  of  lawmakers,  whether  in  the  halls  of  legislation 
or  on  the  bench.  See  Sir  Henry  Maines'  Early  History 
of  Institutions  and  Village  Conununities,  Adam  Smith's 
Wealth  of  Nations,  Keary's  Dawn  of  Civilization,  Sulli- 
van's  Markets  for  the  People,  and  the  Tracks  of  Life  by 
L.  G.  Sera.  From  these  authorities  the  very  seed-princi- 
ples from  which  juristic  relations  of  producer  and  con- 
sumer are  derived;  and  they  should  persist  and  be  ob- 
served in  the  most  artificial  stages  of  society. 

By  recurrence  to  the  jurists,  publicists  and  historians 
whose  names  have  been  given,  and  by  examining  the  law 
books  of  England  and  this  country  covering  two  or  three 
centuries,  the  reader  will  be  convinced  that  this  is  not  a  new 
controversy.  Time  and  time  again  the  regulations  of  mar- 
kets at  the  request  of  the  inhabitants  of  a  city  as  against 
and  in  contravention  of  the  wishes  of  the  producers  have 
been  demanded  and  have  been  enacted.  With  respect  to 
the  case  at  bar,  it  is  not  unreasonable  to  assume  that  the 
City  Council  were  actuated  by  a  desire  to  comply  with  the 
wishes  of  a  large  body  of  the  inhabitants  and  to  give  ex- 
pression to  the  city  public  opinion  at  the  time.  If  so,  the 
officials  need  not  be  denounced  as  unjust  or  tyrannical 
But  unfortunately  the  inhabitants  of  municipalities  who 
demand  these  regulations,  and  the  officials  who  respond 
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thereto,  do  not  always  have  the  proper  viewpoint  or  per- 
spective. This  can  be  gotten  in  no  other  way 
than  by  the  historical  and  descriptive  method,  which  is 
seldom  at  hand  or  in  the  minds  of  the  draftsman  of  such 
measures.  The  relations  between  the  country  producer 
and  the  city  consumer  should  be  most  amicable,  but  this 
feeling  can  be  preserved  only  by  a  due  regard  each  for  the 
other  and  each  for  all.  L.  G.  Sera,  to  whom  reference  has 
been  made,  presents  a  luminous  idea  which  dwellers  of  the 
cities  should  not  overlook;  namely,  that  one  of  the  im- 
plied promises  or  conditions  of  the  worker  leaving  the 
walls  or  confines  of  the  city  and  going  into  the  country  and 
tilling  the  soil  is  that  the  city  man  will  purchase  the  coun- 
try man's  products  without  undue  restraint  or  burden.  A 
thought  imparted  by  Keary  is  that  the  city  man  may 
designate  particular  places  in  the  municipality  to  which 
the  countryman  must  bring  his  produce  for  sale,  provided 
egress  and  ingress  be  free  and  unhampered. 

It  does  not  necessarily  follow,  because  city  lawmakers 
are  actuated  by  the  best  of  motives  and  that  they  conceive 
themselves  as  putting  into  operation  their  undoubted  po- 
lice power,  that  any  measure  which  may  come  from  them 
must  be  accepted  as  good  and  binding.  In  truth,  the  mo- 
tive of  lawmakers  are  negligible  when  Courts  are  asked 
to  pass  upon  the  validity  of  a  regulation.  Hence,  we  could 
with  propriety  dispense  with  any  presumption  of  or  in- 
quiry into  the  good  or  bad  motives  of  the  City  Council  of 
Nashville  when  they  passed  the  measure  assailed  here. 
How  laudable  soever  may  have  been  their  intentions,  if 
their  r^ulation  violates  the  Constitution  or  contravenes 
natural  rights,  or  is  lacking  in  those  requirements  which 
must  be  found  in  city  ordinances,  it  must  be  discarded. 
In  the  language  of  Hegel,  there  may  be  objective  wrong 
without  subjective  injustice;  an  act  or  a  measure  may  in 
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its  results  or  operations  be  manifestly  unjust  and  illegal 
without  the  accompanying  design  or  intention  of  bring- 
ing about  anything  unjust  or  illegal.  The  common  law 
fiction  of  conclusively  presuming  that  reasonable  men  in- 
tend the  ordinary  and  natural  consequences  of  their  acts 
has  for  ages  served  the  beneficient  end  of  making  questions 
justiciable.  This  simply  means  that  the  Courts  are  more 
concerned  with  the  deeds  of  men  than  with  their  wills  and 
intentions. 

It  is  not  requisite  that  we  elaborate  upon  the  agreed 
statement  of  f  acts,  nor  that  we  set  out  in  extenso  the  nu- 
merous points  of  criticism  of  the  measure  under  considera- 
tion. With  respect  to  the  latter,  it  will  suflSce  to  say  that 
learned  counsel  have  assailed  the  order  from  almost  every 
conceivable  legal  rampart.  With  respect  to  the  facts,  it 
is  sufficient  that  we  say  that  Hager  was  arrested  while  sell- 
ing butter  and  eggs  upon  the  Public  Square  in  Kashville  by 
retail  without  having  taken  an  oath  and  having  procured  a 
license  as  prescribed  in  section  1.  It  was  further  admitted 
that  he  and  his  associates  had  raised  those  products  upon 
their  farms  in  Davidson  county  and  had  for  years  been 
bringing  them  to  the  Public  Squade  in  their  wagons  and 
offering  them  for  sale  at  wholesale  and  retail.  It  was  ad- 
mitted that  the  producers  of  Davidson  and  adjoining 
counties  had  for  probably  half  a  century  pursued  the 
course  which  Hager  was  following  at  the  time  of  his  ar- 
rest. While  not  expressly  shown,  we  have  assumed  for 
the  purposes  of  this  litigation  that  Hager  and  his  asso- 
ciates had  purchased  products  from  other  farmers  in  coun- 
ties in  Tennessee  and  Kentucky  and  had  brought  them  to 
the  Square  and  exposed  them  to  sale. 

The  presumption  is  that  all  city  regulations  are  valid, 
and  that  it  is  incumbent  upon  those  who  assail  them  to  show 
in  what  respect  they  are  fatally  defective-    It  is  likewise 
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aound  that  ordinances  passed  pursuant  to  express  legislative 
grants  cannot  be  adjudged  void  because  they  do  not  square 
in  all  respects  with  refined  reasoning  in  their  purport  and 
provisions.  But  ordinances  passed  pursuant  to  explicit 
legislative  grant  must  be  reasonable  to  a  common  intent^ 
as  Lord  Coke  frequently  remarks;  and  they  must  also 
comport  with  certain  requirements  which  the  Courts  have 
from  time  immemorial  said  must  be  found  in  these  minia- 
.tore  l^slative  regulations,  to  the  end  of  keeping  the  citi- 
zen above  the  tyrannical  exercise  of  municipal  power. 
Ordinances  must  not  violate  either  the  State  or  the  Fed- 
eral Constitution  nor  any  statute  of  t^e  State,  nor  must 
they  contravene  well-estahlished  common  law  rules  or  the 
dictates  of  public  policy  of  the  State;  iiiej  must  be  rea- 
sonably certain  in  their  provisions  and  uniform  in  opera- 
tion^ and  not  subject  to  the  discretion  of  any  particular 
official  and  must  not  make  arbitrary  divisions  or  classifica- 
tions or  unwarranted  distinctions  among  citizens:  Jones 
V.  NushviUe,  109  Tenn.,  560.  Can  the  ordinance  under 
investigation  withstand  the  assaults  made  upon  it  by  coun- 
sel representing  Hager  i 

We  are  convinced  after  a  most  careful,  thoughtful  and 
painstaking  inquiry  made  with  the  delicacy  of  the  situa- 
tion always  in  mind  that  the  first  section  at  least  cannot 
receive  judicial  sanction,  and  we  shall  proceed  to  set  forth 
some  of  the  reasons  which  drive  us  irresistibly  to  this  de- 
oision. 

A  vulnerable  point  appears  in  the  first  sentence ;  namely, 
that  part  wherein  some  of&cial  of  the  city  is  clothed  with 
power  and  authority  to  designate  where  the  wagon  or 
wagons  of  any  and  all  produce  sellers  may  be  stationed 
in  or  about  the  Square.  The  farmer  occupying  a  posi- 
tion one  day  may  be  required  to  take  another  one  on  the 
succeeding  day;  or,  having  taken  the  position  at  one  hour, 
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may  be  required  to  move  to  another  place  before  he  dis- 
poses of  his  store  of  produce.  Again,  a  reasonable  inter- 
pretation of  this  ordinance  would  require  the  producer  to 
seek  out  the  city  official  and  find  the  spot  at  which  he  may 
stop  his  wagon.  A  number  of  other  inconveniences,  bur- 
dens, uncertainties  and  extra  precautions  and  extraordi- 
nary diligence  to  comply  with  the  wishes  of  the  officer  so 
as  to  avoid  controversy,  could  be  imagined  as  clearly  with- 
in the  possibilities  of  the  situation  imposed  by  that  first 
sentence.  In  other  words,  the  seller  is  restrained  of  his 
liberty  and  his  freedom  of  action  is  impaired  to  an  ex- 
tent which  neither  justice  nor  reason  can  sanction.  It  is 
no  answer  to  say  that  the  city  yields  the  producer  a  privi^ 
lege  which  it  may  entirely  take  away  from  him.  Having 
undertaken  to  concede  the  producer  some  sort  of  right  to 
this  public  space,  the  city  cannot  hedge  it  about  with  ar-. 
bitrary  and  unwarranted  qualifications  and  limitations, 
nor  can  it  unduly  restrict  a  privil^e  which  it  has  acknowl- 
edged to  exist.  An  ordinance  which  vests  any  official  with 
a  discretionary  power  such  as  will  subject  the  citizen  to 
the  whim  and  caprice  of  the  officer  at  different  times  is 
contrary  to  the  genius  of  our  institutions  and  should  not 
be  given  recognition  as  a  valid  regulation  whether  it  ema- 
nate from  the  police  power  or  otherwise :  Newbem  v.  3f c- 
Cann,  21  Pickle,  159. 

The  next  point  of  criticism  that  occurs  to  us  is  that  the 
City  Council  divides  producers  into  the  two  classes  of; 
wholesalers  and  retailers  without  any  substantial  reason 
for  making  the  distinction.  AVith  reference  to  the  incon- 
venience to  the  citizens  of  IJfashville,  and  the  endeavor  of 
the  city  lawmakers  to  mitigate  what  they  for  the  time  being 
considered  an  objectionable  use  of  the  Square  and  the 
streets  of  the  city,  it  suffices  to  say  that  there  will  result  just 
as  much  annoyance,  disorder,    interference    and    obstruc- 
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tion  from  the  toleration  of  wholesale  producers  as  from 
retailers.     A  man  stationed  upon  the  Public  Square  en- 
gaged in  dispensing  his  products  by  wholesale  cannot  be 
r^arded  as  any  more  of  a  nuisance  than  is  his  neighbor 
who  is  offering  his  goods  at  retail ;  nor  doe«  it  require  any 
more  police  supervision  to  control  the  persons,  teams  and 
wagons  of  wholesalers  than  of  retailers.     Hence,  there  is 
no  satisfactory  basis  for  this  distinction.   Again,  assuming 
that  the  city  might  divide  the  producers  coming  upon  the 
Public  Square  into  wholesalers  and  retailers,  it  must  do 
BO  with  a  measure  which  is  reasonably  certain  and  capable 
of  comprehension  and  enforcement.     It  must  be  certain 
to  a  common  intent  from  the  standpoint  of  those  who  are 
expected  to  obey  its  commands.    This  provision  is  entirely 
silent  as  to  the  methods  of  ascertaining  who  is  a  whole- 
saler.    It  does  not  define  the  quantity  which  he  must  sell 
at  any  one  time,  nor  the  persons  with  whom  he  must  treat. 
!N"or  is  the  consumer  given  any  means  or  afforded  any  in- 
dicia by  which  he  can  determine  when  he  goes  upon  the 
Square  to  make  his  purchases  whether  he  is  approaching 
a  wholesaler  or  a  retailer.    If  this  is  an  enforceable  r^u- 
lation,  then  the  wholesaler  violates  its  provisions  by  sell- 
ing at  retail.    One  definition  of  a  wholesaler  accepted  the 
world  over  is  that  of  a  man  who  sells  in  bulk  to  another 
.who  intends  to  re-vend  the  articles  purchased.     In  order 
to  comply  with  this  regulation,  the  wholesaler  would  be 
onerated  with  the  duty  of    inquiring    of    the    purchaser 
whether  he  was  a  retailer  or  intended  to  re-sell,  and  it  would 
exact  of  the  purchaser  and  consumer  the  duty  of  ascer- 
taining whether  the  vendor  is  a  wholesaler  or  a  retailer. 
This  measure  in  the  respect  under  consideration  is  in- 
consistent, unreasonable  and  lacking  in  uniformity  of  op- 
eration and  makes  arbitrary  distinctions  and  requires  un- 
usual acts  upon  the  part  of  those  whom  it  may  affect. 
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We  feel  constrained  to  announce  that  this  measure  is  void 
from  almost  any  view  that  may  be  taken  of  it. 

The  time  limitation  in  this  ordinance  is  not  reasonable 
nor  just  from  the  standpoint  of  the  producer,  especially 
when  considered  in  connection  with  the  long-time  custom 
of  the  farmer  to  drive  upon  the  Public  Square  at  any  time 
which  may  suit  his  convenience.  The  city,  by  not  taking 
away  the  right  of  the  producer  to  dispose  of  his  articles 
upon  the  Public  Square,  concedes  that  he  may  do  so.  The 
question  is  whether  he  may  be  restricted  to  hours  between 
the  closing  of  the  day  and  the  rising  of  the  sun  on  the 
succeeding  day  in  which  to  go  upon  this  public  space  and 
expose  his  products  to  sale.  From  the  standpoint  of  many, 
it  might  be  very  well  for  all  producers  to  be  barred  from 
the  Public  Square  at  all  other  times  than  those  prescribed 
by  this  ordinance,  but  this  must  not  be  considered  the  ex- 
clusive test  of  its  validity.  The  record  does  not  disclose 
any  satisfactory  reason  why  the  producer  should  not  dur- 
ing some  time  preceding  5  (^clock  in  the  afternoon  drive 
upon  the  Public  Square  and  have  a  transaction  with  the 
purchaser  who  is  seeking  products  for  immediate  con- 
sumption. No  reason  is  shown  why  he  might  not  halt 
upon  this  public  space  and  dispose  of  some  of  the  load 
which  he  has  brought  to  the  city.  And  yet,  if  we  give  to 
the  ordinance  under  investigation  that  interpretation 
which  its  words  demand  or  imply,  no  producer  can  stop 
upon  the  Public  Square  for  any  moment  during  the  for- 
bidden time  and  make  a  sale  of  the  produce  of  his  farm. 
We  do  not  believe  this  can  receive  the  sanction  of  the  ju- 
dicial department  of  the  State.  At  all  events,  these  rights 
must  not  be  yielded  except  upon  the  clearest  and  most  un- 
mistakable demands  of  the  police  power  of  the  State  or  of 
the  city. 
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We  must  not  be  understood  as  announcing  that  the 
city  can  never  make  reasonable  regulations  with  respect 
to  hours  o£  sale  and  methods  of  sale.  We  are  bound  to 
recognize  that,  regardless  of  the  length  of  time  the  farmers 
may  have  used  the  Public  Square,  whether  by  prescription 
or  contract,  the  city  is  never  shorn  of  its  police  power,  a 
power  which  can  never  be  defined  or  delimited :  Samuels 
V.  Nashville,  3  Sneed,  298;  Chattanooga  v.  R.  R.,  128 
Tenn.,  400.  The  point  that  we  adjudge  now  is  that  the 
city  authorities. in  undertaking  to  prescribe  a  regulation 
have  acted  arbitrarily  and  unreasonably  in  fixing  time  and 
place.  Even  the  police  power  must  be  extorted  in  su- 
l)ordination  to  the  due  process  and  equal  rights  require- 
ments. 

Turning  to  that  portion  of  this  ordinance  which 
has  reference  to  producers  whom  the  city  officials  choose 
to  denominate  retailers,  we  respond  that  its  validity  can 
be  successfully  challenged  upon  more  than  one  ground. 
In  fact,  its  vulnerable  features  are  patent  and  numerous. 
Its  predominant  defect  is  the  effort  by  the  legislative  body 
to  deny  access  to  the  Public  Square  to  every  one  who  re- 
fuses to  swear  that  he  is  a  resident  of  Davidson  County, 
and  that  he  will  not  expose  for  sale  any  articles  other 
than  those  produced  by  him.  The  unavoidable  consequence 
of  this  provision  is  to  deny  to  the  farmer  or  producer  of 
any  other  county  in  Tennessee  or  of  any  adjoining  State 
the  right  to  bring  his  produce  to  the  Public  Square  and 
offer  it  for  sale.  The  city  fathers  can  under  no  conceiv- 
able situation  and  for  no  imaginable  reason  inaugurate 
such  r^ulation  for  any  market  or  for  any  space  within  the 
city  wherein  producers  are  permitted  to  vend  their  articles. 
This  measure  violates  both  the  Federal  and  the  State  Con- 
stitutions and  is  contrary  to  our  public  policy.  It  likewise 
contravenes  the  privileges  of  the  city  consumer  and  un- 
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warrantably  restricts  him  in  the  selection  of  persons  with 
whom  to  deal.  It  is  in  the  teeth  of  the  declared  policy  of 
the  nation  and  the  State  that  the  markets  shall  be  free 
and  open  to  everyone  and  that  there  shall  be  no  discrimina- 
tion with  respect  to  domestic  and  foreign  dealers  or  pro- 
ducers: Nnshville  V.  Althrop,  6  Coldwell,  544;  Com.  v. 
Sr^fder,  182  Pa,  St.,  630,  a  case  directly  and  luminously 
in  point;  21  Cyc,  365.  See  likewise  the  following  authori- 
ties which  have  been  examined  by  us :  I/ocas  v.  McComb, 
49  111.  App.,  60;  Qrafiy  v.  BushbUl  57  Am.  Kep.,  128; 
Re  Jarvis,  66  Kansas,  329;  Bash  v.  Hallowayj  82  Ky., 
674;  Com.  v.  Hannah,  195  Mass.,  262;  Sayre  v.  Phillips, 
16  L.  R  A.,  49;  Com.  v.  Simmons,  15  Pa.  Ct.  Co.,  550. 

Again,  this  provision  in  terms  prohibits  any  man,  with 
or  without  license,  from  selling  produce  on  the  Public 
Square  as  agent  of  another,  nor  can  any  partnership  or 
corporation  vend  its  articles  through  an  agent,  nor,  as  we 
interpret  this  odinance,  can  a  joint  stock  company  or  an 
association  send  its  products  into  the  city  through  a  rep- 
resentative or  agent  and  offer  them  for  sale.  Again,  as 
we  interpret  this  measure,  no  man  can  stop  upon  the  Pub- 
lic Square  for  five  minutes  and  offer  his  products  for  sale 
unless  he  has  taken  the  oath  not  to  sell  and  has  paid  a 
license  fee. 

It  is  said  that  the  city  is  making  no  effort 
by  this  ordinance  to  deny  producers  the  right  to  sell  their 
articles  at  other  places  within  the  city  limits,  and  that  no 
effort  is  being  made  to  control  the  market  or  to  confine  deal- 
ers to  any  one  spot,  or  to  force  producers  to  transact  their 
business  within  the  walls  of  the  Market  House.  This  may 
be  true,  and  may  be  accepted  as  such,  and  this  renders  it 
unnecessary  for  us  to  determine  whether  the  city  under 
the  charter  power  to  establish  and  regulate  markets  may 
exclude  all  others  than  those  who  come  in  to  the  desig- 
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nated  building  or  go  to  a  specific  spot;  and  we  are  likewise 
relieved  of  the  necessity  of  deciding  whether  the  city  can 
prohibit  sales  except  at  established  markets.  We  are  now 
simply  concerned  with  the  question  as  to  whether  the  ef- 
fort made  by  the  city  to  restrict  marketing  is  reasonable, 
uniform  and  without  arbitrary  distinctions. 

Again,  it  is  claimed  that  that  provision  restricting  sales 
to  local  dealers  and  producers  is  a  valid  police  regulation, 
because  the  officials  can  with  such  a  measure  prohibit  the 
bringing  into  the  city  of  produce  that  has  been  hauled  long 
distances  and  exposed  to  sun,  wind  and  dust ;  and  the  case 
of  New  Orleans  v.  Stafford,  21  Am.  Eep.,  565,  is  cited 
as  juridical  warrant  for  such  a  measure.  We  can  con- 
ceive of  a  regulation  with  reference  to  meats  and  delicacies 
which  would  be  reasonable  and  as  coming  properly  under 
the  police  power.  But  unfortunately  for  the  city,  the 
ordinance  in  question  makes  no  such  distinction.  It  ex- 
cludes com,  wheat,  eggs,  chickens,  potatoes  and  countless 
other  products  of  the  farm  which  do  not  deteriorate  for 
days  or  weeks,  and  are  not  injured  from  transportation  for 
hundreds  of  miles. 

It  is  earnestly  contended  by  counsel  for  Hager  that  the 
imposition  of  this  privilege  tax  was  violative  of  that  pro- 
vision of  the  Constitution  of  Tennessee  which  prohibits  the 
levying  of  any  tax  upon  the  products  of  the  soil  of  this 
State  either  in  the  hands  of  the  producer  or  his  imme- 
diate vendee.  This  is  a  serious  question.  There  can  be 
no  doubt  but  that  if  the  imposition  provided  by  this  ordi- 
nance be  treated  as  a  tax  upon  the  produce  of  the  farm, 
it  was  and  is  violative  of  the  Constitution.  There  can  be 
but  one  side  to  this  question;  but  as  it  does  not  clearly 
appear  that  the  imposition  of  a  license  is  a  tax  rather  than 
a  police  requirement,  we  cannot  hold  it  to  be  a  tax  burden 
not  authorized  by  the  Constitution.     At  least,  we  refrain 
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from  announcing  such  conclusion,  in  view  of  the  univer- 
sally known  distinction  between  a  privilege  tax*  for  revenue 
purposes  and  a  license  fee  for  purely  regulative  and  police 
purposes.  We  are  rather  of  the  opinion  that  the  Consti- 
tution of  Tennessee  is  so  emphatic  as  to  deprive  the  L^s- 
lature  and  all  municipalities  of  the  power  to  tax  the  farmer 
with  any  sum  for  his  privilege  of  selling  the  products  of 
his  farm.  We  are  inclined  to  the  view  that  if  the  framers 
of  the  Constitution  had  intended  for  legislative  bodies  to 
exact  of  the  tiUer  of  the  soil  the  payment  of  a  fee  of  the 
most  insignificant  amount  as  a  condition  precedent  to  his 
right  to  sell,  they  would  have  annexed  to  the  constitutional 
exemption  a  proviso  that  inspection  fees  might  be  exacted ; 
and  we  are  convinced  that  the  predominant  and  pervad- 
ing spirit  of  the  Constitution  prohibits  the  exaction  of  any 
sum  from  the  farmer  for  the  privilege  of  bringing  the 
fruits  of  the  soil  to  the  hungry  consumer  of  the  city.  A 
statute  or  ordinance  may  be  declared  unconstitutional  be- 
cause violative  of  the  spirit  of  the  Constitution  equally 
as  if  in  contravention  of  the  words  or  paragraphs  there- 
of:     Stratton  v.  Morris,  6  Pickle,  497. 

It  must  not  be  forgotten  that  the  power  to  tax  is  a 
power  to  destroy,  and  that  if  the  framers  of  the  Constitu- 
tion have  uimiistakably  said  that  a  certain  species  of  prop- 
erty should  not  be  taxed,  a  limited  power  under  the  guise 
of  a  police  regulation  should  be  conceded  only  in  extreme 
cases,  if  at  all.  Again,  the  occupation  of  farming  has 
never  been  classed  as  a  privilege  that  was  taxable,  and  it 
would  be  absurd  to  advance  such  proposition  in  view  of 
the  absolute  dependence  of  the  whole  of  society  upon  the 
tillers  of  the  soil.  For  this  reason  we  say  that  to  tax  or 
burden  the  farmer  with  a  license  fee  as  the  condition  of 
selling  his  products  is  the  taxing  of  the  business  of  farm- 
ing:    IRC.  L.,  789;  16  Am.  &  Eng.  Ency.  of  Law, 
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1584 ;  Be  Snyder,  68  L.  R  A.,  712.  But  we  reiterate  that 
we  recognize  the  existence  of  that  broad,  undefinable  and 
almost  illimitable  police  power  residing  in  States  and  in 
municipal  bodies,  and  that  in  the  exertion  of  this  authority 
the  lawmaking  body  may  resort  to  a  license  fee  as  a  regu- 
lative measure  and  a  tax  upon  the  occupation  only  and  not 
upon  property.  We  therefore  refrain  from  determining 
"whether  or  not  a  municipality  is  absolutely  prohibited 
from  requiring  farmes  to  pay  a  license  fee  for  r^ilative 
or  health  purposes  only.  We  feel  that  this  is  a  question 
which  the  Courts  for  the  time  being  must  leave  unadju- 
dicated.  But  we  must  not  be  understood  as  yielding  to 
the  insistence  that  this  power  clearly  belongs  to  the  city. 

We  pause  to  remark  that  the  case  of  Kurtz  v.  State,  2 
Pickle,  169,  is  not  exactly  in  point,  for  the  reason  that  the 
Court  in  deciding  that  case  was  dealing  with  the  right  to 
tax  manufacturers  for  exercise  of  the  privilege  of  selling. 
There  is  a  marked  difference  between  the  Constitutional 
exemption  accorded  to  manufacturers  and  the  one  pro- 
vided for  tillers  of  the  soil. 

Counsel  for  plaintiff  in  error  insist  that  this  ordinance 
should  be  sustained  under  the  common  law,  statutorv  and 
charter  power  and  duty  of  the  city  officials  to  regulate  and 
control  the  streets  of  the  city.  Authorities  sustaining  the 
proposition  that  the  officers  are  trustees  of  the  citizens 
with  respect  to  streets  and  that  the  officials  cannot  grant 
to  individuals  rights  which  are  inconsistent  with  the  use 
of  the  strei»ts  as  travel  ways  and  means  of  ingress  and  egi'css 
are  brought  to  our  attention.  In  the  abtract,  these  state- 
ments of  the  rule  are  sound,  and  if  we  were  dealing  with 
the  portion  of  a  street  that  is  undoubtedly  used  for  the 
purposes  hereinabove  indicated,  the  propositions  would  be 
more  appropriate.     The  record  is  silent  as  to  whether  the 

space  desired  by  the  produce  dealers  is  needed  for  purposes 
14 
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of  travel  or  whether  it  can  reasonably  and  conveniently  be 
allotted  to  the  gregating  instinct  and  customs  of  the  people. 
We  are  dealing  with  a  public  square,  a  space  which  should 
be  referred  to  more  as  an  institution  than  as  an  area.  The 
squares  of  county  seats  in  which  court  houses  are  situated 
have  for  more  than  a  century  been  used  as  the  meeting 
place  of  the  producer  and  the  purchaser,  the  buyer  and  the 
seller,  the  trader  and  the  inspector.  By  common  consent 
these  open  spaces  in  towns  have  as  it  were  been  set  apart 
and  used  for  various  and  sundry  inter-communications  of 
the  people  in  and  surrounding  county  seats,  and  have  al- 
most become  fixtures  or  institutions  in  the  communal  life 
of  America  and  especially  of  the  South.  It  is  difficult  to 
conceive  of  the  use  of  the  Square  for  the  purpose  of  ne- 
gotiating a  small  commercial  transaction  as  being  a  diver- 
sion of  the  streets  to  other  ends  than  those  designed.  But 
in  this  connection,  and  for  the  purpose  of  preventing  our 
language  being  treated  as  an  authoritative  declaration  of 
the  rights  of  the  public  to  the  use  of  the  Square  in  ques- 
tion for  trading,  etc.,  we  reiterate  the  statement  herein- 
above made  that  no  length  of  time  will  vest  the  people  with 
any  right  to  this  space  entirely  removed  from  the  police 
power  of  the  city  and  of  the  State. 

Again,  conceding  that  the  officials  of  a  city  are  in  duty 
bound  to  clear  the  streets  and  to  prevent  encroachments 
thereon  and  remove  obstructions,  this  measure  does  not  in 
any  sense  undertake  to  do  so.  It  yields  to  the  producer  and 
the  consumer  the  use  of  the  Public  Square  as  a  meeting 
place  at  certain  times  and  under  peculiar  regulations.  The 
city  itself  is  then  in  the  position  of  doing  that  thing  which 
it  now  insists  it  was  powerless  to  grant  or  to  do.  But, 
conceding  that  it  has  the  power  to  control  the  streets 
absolutely  and  that  a  limited  control  is  included  in  the 
broader  power,  this  ordinance  is  not  a  reasonable  and  con- 
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sistent  one  as  a  measure*  of  limited  control.  Hence,  it 
must  be  adjudged  void  even  if  the  clearest  power  to  con- 
trol the  same  is  vested  in  the  city. 

Recurring  to  the  testing  of  the  ordinance  under  con- 
sideration, we  desire  to  mention  two  or  three  other  reasons 
why  it  must  be  pronounced  an  invalid  regulation,  regard- 
less of  the  motives  actuating  its  passage  and  regardless  of 
any  charter  or  conmion  law  power  to  which  it  may  be  re- 
ferred.    It  will  be  noted  that  wholesalers  are  permitted 
to  vend  their  wares  whether  raised  in  Davidson  County 
or  elsewhere  and  without  requiring  any  affidavit  as  to  cit- 
izenship or  the  production  of  the  articles  sold  by  them. 
This  is  a  yielding  to  wholesalers  of  rights  which  are  in 
the  subsequent  portion  of  section  1  denied  to  retailers,  with- 
out any  reason  or  any  basis  in  the  world  for  the  distinc- 
tion.    Again,  it  will  be  seen  that  wholesalers  may  make 
sale  of  their  products  upon  the  Public  Square  without  pay- 
ing any  license  fee,  whereas  retailers  are  burdened  with 
this  tax.     As.  we  have  said  heretofore,  there  is  no  vrell- 
founded  differences  between  the  wholesaler  as  a  nuisance 
and  the  retailer  as  such.  If  they  occupy  the  same  plane,  then 
the  burdening  of  the  retailer  with  a  tax  is  a  denial  of  the 
equal  protection  of  the  laws,  a  bringing  about  of  Wiiequality 
of  right  and  the  injecting  of  discriminati^-'-^us  without  any 
real  difference.     We  wish  t^'^remark  also  in  this  connec- 
tion that  that  part  of  theviection  referring  to  retailers  in- 
evitably operates  to  re^^rict  the  market  of  the  consumer 
and  to  enhance  the  trai^e  of  the  merchant  and  stall  occupant 
of  the  city,  whethcT>#^  intended  by  the  officials  or  not ;  and 
this  is  an  additir /nal  reason  for  looking  with  disfavor  upon 
this  regulatiorlj  in  its  application  to  the  bona  fide  tillers 
of  the  soil:   YcaldweU  v.  Alton,  85  Am.  Dec,  282;  TigeH 
V.  Detrois/^  38  K  W.,  714;  Watts  v.  Western,  62  Eed. 
^P->  ^>of36.     As  a  matter  of  fact,  a  measure  of  this  kind. 


212  COURT  OF  CIVIL  APPEALS, 

City  of  Nashville  v.  Hager. 

that  is,  a  regulation  whose  inevitable  tendency  is  to  create 
a  monopoly  in  a  certain  class  of  citizens  in  or  about  a 
certain  place,  is  contrary  to  the  bill  of  rights  embodied 
in  the  Constitution  of  the  State  of  Tennessee,  and  we 
need  not  travel  beyond  this  jurisdiction  for  authorities. 
Other  reasons  for  the  invalidity  of  section  1  could  be 
enumerated,  but  we  deem  those  which  have  been  set  down 
as  sufficient  to  demonstrate  its  soundness.  We  pass  now 
to  the  second  section.  We  were  at  first  under  the  impres- 
sion that  this  portion  of  the  ordinance  could  be  separated 
from  the  other  sections  and  at  least  partially  sustained. 
We  have,  however,  reached  the  conclusion  that  it  will  also 
have  to  be  pronounced  void  for  a  few  reasons  which  will 
be  briefly  stated. 

Our  first  proposition  is  that  this  section  was  a  part  and 
parcel  of  the  scheme  set  forth  by  the  first  section,  and  that 
the  intention  was  that  the  two  should  be  linked  as  aiding 
one  and  the  other  and  as  effectuating  the  design  of  the 
city  to  regulate  the  use  of  the  Public  Square  as  a  market 
place.     There  is  a  distinct  reference  to  one  of  the  classes 
contemplated  in  the  first  section,  and  this  is  sufficient  to 
make  it  a  necessary  part  of  the  legislative  scheme  or  ar- 
rai^emS^ili     ^^  ^^^^  ^  ^^>  ^^^^  ^^^  second  section  must 
fail  alonff  wilU't^^iJ}^  ^^^^  ^^^-     ^^^^  there  are  some  addi- 
tional reasons  why^W^^s^rv^ii^  section  independently  will 
have  to  go  in  our  judgment.     3^^ palpable  result  from  the 
enforcement  of  this  regulation  \^(^11  be  the  restriction  of 
trade  and  an  enlargement  of  the  tr^fic  of  stall  renters  in 
the  city  Market  House.     This  is  one  v(^  the  taints  of  the 
measure.     Again,  there  is  an  inconsisttajjcy  between  the 
second  section  and  the  first  which  makes  iu  difficult  or  al- 
most impossible  to  observe  its  directions  witRvo^t  embroil- 
ing the  county  producers  in  violations  of  the  fii.^t  section. 
Or,  if  the  section  be  taken  according  to  its  phraseolt^^  the 
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parties  at  whom  its  animadversions  are  directed  are  abso- 
lutely restricted  to  the  purchasing  of  their  supplies  from 
stall  renters  or  else  staying  off  the  Square  entirely.  The 
foundation  for  these  propositions  is  seen  in  that  provision 
of  the  second  section  which  prohibits  non-producers,  huck- 
sters and  peddlers  from  being  on  the  Square  at  all  except 
to  purchase  supplies  from  county  producers.  A  man  may 
be  a  wholesaler  whether  he  lives  in  Davidson  County  or 
not;  and  yet  the  second  section  grants  leave  to  the  non- 
producer  and  peddler  to  come  on  the  Square  and  nego- 
tiate with  country  producers  only.  But  we  pass  to  another 
reason.  It  will  be  noted  that  non-producers,  merchants  and 
hucksters  are  given  permission  to  halt  upon  the  Public 
Square  and  make  purchases  from  the  parties  hereinabove 
enumerated,  for  a  reasonable  time,  to  be  determined  hy 
and  m  the  discretion  of  the  official  of  the  city  having  in 
charge  the  Market  House  or  Public  Square  of  the  city.  We 
see  here  another  provision  which  subjects  the  citizen  to 
the  uncontrolled  power  of  some  official  whom  the  city  sta- 
tions in  this  territory  for  the  purpose  of  supervision  and 
direction.  In  other  words,  the  non-producer,  merchant  or 
huckster  may  go  upon  the  Public  Square  for  the  purpose 
of  making  purchases,  provided  he  approach  in  such  man- 
ner and  leave  at  such  times  and  in  such  manner  as  shall 
seem  to  the  city  official  to  be  proper  and  fitting.  This  is 
an  unreasonable  provision  and  an  unwarranted  invasion 
of  private  and  public  right,  and  an  unjustifiable  abridging 
of  the  privil^es  of  the  citizen  without  appreciable  public 
benefit.  We  are  of  opinion  that  this  cannot  be  done 
without  express  or  necessarily  implied  statutory  au- 
thority, and  that  the  effort  to  do  so  in  this  sec- 
tion is  a  nullity.  We  deem  it  unnecessary,  and 
we  say  this  by  way  of  reiteration,  to  determine  the  exact 
extent  to  which  the  rights  of  the  people  of  the  county  with 
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respect  to  the  Square  will  exclude  the  control  thereof  by 
the.  city,  nor  shall  we,  as  we  have  said,  undertake  to  de- 
fine the  rights  of  the  city  to  control  and  regulate  this 
space.  This  is  undoubtedly  a  subject  which  must  be  dealt 
with  by  the  Legislature  of  the  State  directly  or  by  specific 
delegation  of  power  to  the  municipality  of  Xashville. 

Learned  counsel  for  the  city  insist  that  the  second  sec- 
tion was  passed  pursuant  to  that  charter  section  vesting  the 
City  Commissioners  with  the  right  to  control  and  estab- 
lish markets  and  to  prevent  forestalling  and  regrating.  If 
this  section  had  been  drafted  for  the  purpose  of  carrying 
into  effect  the  power  to  prohibit  forestalling  and  regrating, 
and  had  been  drafted  with  the  rules  of  reasonableness  and 
consistency  in  view,  it  would  undoubtedly  have  been  treated 
as  a  valid  measure.  The  City  Commissioners  were  clearly 
vested  with  the  right  to  prohibit  forestalling  and  regrating, 
and  while  these  terms  are  in  these  days  of  commercialism 
rather  antiquated  and  vaguely  used,  they  have  a  common 
law  meaning;  and  ordinances  effectuating  them  may  be 
passed  by  the  municipality  of  Nashville.  But  the  effort 
here  made  is  intertwined  with  many  other  designs  or  de- 
sires which  must  render  the  whole  thing  nugatory.  The 
ordinance  does  not  define  forestalling  or  regrating,  nor  does 
it  on  its  face  or  by  any  sort  of  reasonable  construction  deal  • 
with  these  common  law  offenses.  Hucksters  and  merchants 
are  not  forestallers  and  regraters  in  the  sense  of  the  law. 
They  may  purchase  from  wholesalers  without  being  guilty 
of  any  statutory  or  common  law  offense.  In  fact,  they 
may  purchase  from^  so-called  retailers,  provided  they  do 
not  intend  to  re-sell  goods  upon  the  market  upon  which 
they  made  their  purchases.  And  yet,  this  section  restrains 
all  non-producers,  good  or  bad,  lawful  or  unlawful,  from 
approaching  prodcers  upon  the  Public  Square  except  un- 
der annoying  and  vexatious  circumstances. 
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Forestalling  is  defined  as  the  offense  of  intercepting  pro- 
ducers on  their  way  to  the  market  or  accosting  them  while 
preparing  to  go  to  the  market  and  buying  their  provisions 
for  the  purpose  of  bringing  them  into  the  market  to  which 
they  were  destined  by  the  producers.  Kegrating  is  the 
buying  of  provisions  in  a  market  with  the  intention  of  re- 
selling them  in  the  same  market  at  a  higher  price.  The 
draftsman  may  have  had  this  class  in  mind,  but  he  did 
not  reach  them.  We  would  have  to  give  this  measure  an 
unwarranted  construction  to  say  that  it  excepts  from  its 
operation  those  who  are  not  forestalling  or  regrating.  As 
we  liave  said,  the  city  might  prohibit  hucksters  and  ped- 
lers  from  selling  in  the  markets  of  the  city,  including  pos- 
sibly the  Public  Square:  Knoxville  v.  Button,  13  Gates, 
25.  And  this  although  hucksters  and  peddlers  are  licensed 
by  the  Revenue  Act  of  the  State.  This  is  held  by  our 
Court  to  be  one  means  of  preventing  forestalling  and  re- 
grating  and  that  municipalities  may  pass  such  regulations. 
But  an  ordinance  aimed  at  these  practices  must  be  definite, 
reasonable  and  capable  of  enforcement.  The  section  un- 
der consideration  embraces  features  which  we  think  de- 
stroy it  as  a  police  measure.  The  subject  of  forestalling 
and  regrating  takes  us  back  to  periods  of  English  history 
dating  from  Richard  II  down  to  James  II,  during  which 
time  countless  statutes  denouncing  the  practices  were 
passed.  But  not  one  of  these  ancient  regulations,  many  of 
which  we  have  read,  condemned  the  honest  buying  of  pro- 
duce in  large  quantities  with  the  intention  of  carrying  them 
to  a  market  and  re-selling  at  a  reasonable  profit 

It  must  be  remembered  that  we  are  not  dealing  with 
the  right  of  the  city  to  prevent  or  regulate  peddling.  This 
is  a  police  power  belonging  to  all  cities.  One  of  the  ad- 
vantages is  the  protection  of  the  citizen  against  imposi- 
tion by  irresponsible  and  unattached  perp^ns.    It  is  some- 
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times  true  that  the  best  interests  of  the  citizens  can  some- 
times be  subserved  by  restricting  the  selling  of  articles  to 
known  dealers:  Com.  v.  Harmel,  27  L.  K.  A.,  388.  But 
farmers  are  never  classed  as  peddlers  nor  as  hawkers  and 
must  not  be  so  classified  or  contemplated  by  the  draftsman 
of  any  city  regulations :  idem.  So  that  the  section  under 
consideration  cannot  be  justified  under  this  phase  of  the 
police  power.  But  even  with  respect  to  the  selling  of 
produce  upon  the  streets  by  peddlers,  the  officials  of  a  city 
should  act  with  exceeding  caution,  remembering  that  it 
is  their  duty  to  regard  the  interests  of  the  vast  concourse 
of  consumers,  whose  advantage  it  is  to  secure  provisions  at 
low  prices  rather  than  that  merchants  and  stall  renters 
should  profit.  But  conceding  the  power  of  a  city  to  deal 
with  non-producers  and  hucksters,  we  are  of  opinion  that 
the  city  in  this  instance  unduly  and  unreasonably  ham- 
pered the  rights  and  privileges  of  the  citizen,  and  that  the 
whole  scheme  must  be  declared  invalid. 

As  Ilager  is  not  within  the  class  at  which  the  third  sec- 
tion is  directed  we  decline  to  pass  upon  its  validity.  Those 
only  who  are  affected  by  a  statute  or  an  ordinance  can  as- 
sail it  in  the  forum. 

It  results  from  the  foregoing  that  the  judgment  of  the 
Circuit  Court  discharging  defendant  from  custody  must 
be  affirmed. 

In  final  response  to  the  contention  that  the  city  officials 
were  actuated  by  the  best  and  fairest  of  motives,  we  re- 
iterate our  statement  that  we  are  dealing  with  necessary 
consequences  and  with  discriminations  lacking  in  reason, 
equity  and  uniformity.  Such  results  invalidate  measures 
regardless  of  the  motives  of  their  enactment. 

Another  observation  or  two  before  concluding.  This 
controversy  is  an  illustration  of  the  fact  that  lawmakers 
at  times  try  to  bridge  too  great  a  chasm  among  peoples 
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by  hastily  contrived  methods.  It  must  not  be  forgotten 
that  among  most  peoples  law  is  a  growth,  an  unfoldment 
having  its  roots  in  instinct,  habit  and  custom.  Legislators 
must  not  ignore  this  nor  overlook  the  historical  develop- 
ment of  the  law,  nor  forget  that  customs  long  observed 
cannot  be  quickly  effaced. 

Another  remark  or  observation  may  not  be  amiss.  The 
doctrine  of  sic  viero  tuo  ut  non  cUienum  laedere  found  ex- 
pression in  the  civil  law  more  than  two  thousand  years  ago. 
It  was  imported  into  the  common  law  as  a  maxim  some 
time  back.  It  is  alive  today  and  is  an  illuminating 
principle  which  may  be  resorted  to  for  the  determination 
of  disagreements  such  as  are  disclosed  by  this  record.  A 
refinement  of  this  principle,  possible  of  attainment,  is 
that  men,  whether  individually  or  as  a  clase^  or  in  the 
aggregate,  must  not  use  their  persons  nor  property  nor 
follow  their  pursuits  so  as  to  annoy  or  offend 
others.  But  this  maxim,  when  its  application  would  run 
counter  to  long-observed  habits  and  customs  of  a  .people, 
must  be  put  into  operation  by  wise  measures  and  by  time 
and  forewarning.  People  who  have  followed  for  scores 
of  years  a  certain  course  as  a  matter  of  right  may  be 
taught  that  another  way  is  better  and  less  annoying,  but 
a  readjustment  along  new  jural  lines  cannot  be  brought 
about  suddenly.  It  must  be  remembered  that  customs  and 
laws  are  a  growth  and  not  a  manufacture,  and  that  rud^ 
changes  must  not  be  attempted. 


218  COUET  OF  CIVIL  APPEALS, 


Railway  &  Light  Co.  v,  Rogers. 


Knoxville  Railway  &  Light  Company  vs.  Ruth 

Rogers. 

Affirmed  by  the  Supreme  Court,  1914. 

'1.  Gabri£B  and  Passenger.     Street  railway.    Duty  of  conductor 
while  passenger  is  alighting. 

It  Is  the  duty  of  the  conductor  of  a  street  car  to  see  or  to  know 
that  alighting  passengers  are  in  the  act  of  .disembarking ;  and 
it  Is  no  excuse  or  defense  that  he  did  not  see  them  before 
starting  his  car. 

2.  EJviDENCE.  Hearsay,    Advice  of  physician. 

It  is  competent  for  an  injured  plaintiff  whose  behavior  subse- 
quent to  the  accident  is  charged  to  have  been  negligent  to 
state  or  prove  that  she  received  advice  from  competent  physi- 
cians with  respect  to  her  conduct,  and  that  she  followed  their 
suggestions. 

8.  Gamblinq  Veeu)ICt.    When  not, 

A  verdict,  the  amount  of  which  is  approximately  the  sum  arrived 
at  by  dividing  the  aggregate  estimates  and  wishes  of  the 
jurors  by  twelve,  is  not  a  gambling  verdict  if  It  be  shown  that 
there  was  no  antecedent  agreement  to  abide  the  result,  espe- 
cially if  the  amount  arrived  at  by  this  method  is  adopted  after 
subsequent  thorough  discussion. 

4.  New  Trial.    Motion  for.    Amendment. 

A  motion  for  a  new  trial  may  be  amended  more  than  thirty 
days  after  verdict  returned. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  Coun- 
ty. Von  a.  Huffaker^  Judge. 
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L.  D.  Smith  for  Plaintiff  in  Error. 

J.  A.  FowLEE  AND  Habley  Fowleb  for  Defendant  in 
Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court 

Suit  by  Miss  Rogers  for  personal  injuries  received 
while  attempting  to  alight  from  a  car  on  which  she  was  a 
passenger.  In  her  declaration  and  evidence  she  clearly 
presented  and  developed  a  case  of  a  passenger  who  signals 
for  the  car  to  stop  and  prepares  to  alight  and  is  thrown 
from  the  car  by  the  sudden  starting  thereof  at  the  com- 
mand of  the  conductor.  Verdict  and  judgment  were  for 
$7,500.00  The  Railway  Company  has  appealed  and  as- 
signed numerous  errors. 

That  Miss  Rogers  presented  and  showed  by  material 
evidence  a  right  of  recovery  cannot  be  controverted :  Street 
Railway  v.  Shaw,  110  Tenn.,  467.  In  fact,  the  evidence 
is  all  one  way  that  she  received  her  injuries  while  attempt- 
ing to  get  off  a  car  at  a  regular  stopping  place  before  suf- 
ficient time  had  elapsed  for  her  to  alight,  or  that  the  car 
was  started  while  she  was  in  the  act  of  disembarking.  The 
duty  of  plaintiff  in  error  to  have  knowTi  of  her  actions  at 
the  time  was  absolute.  It  will  not  suffice  for  the  conductor 
to  state  that  he  was  not  aware  that  she  was  in  the  act  of 
leaving  the  car  when  he  gave  the  order  to  the  motorman  to 
move  one.  It  was  his  duty  to  have  known  this  as  a  cer- 
tainty before  giving  the  signal. 

What  we  have  just  said  with  respect  to  all  the  evidence 
being  substantially  one  way  disposes  of  the  second  assign- 
ment of  error,  predicated  as  it  is  upon  an  instruction  of 
the  Court  that  Miss  Rogers  would  not  be  guilty  of  con- 
tributory negligence  in  stepping  from  a  moving  car  if  the 
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Company  had  failed  to  give  sufficient  time  to  alight,  and 
thus  put  her  to  the  election  of  stepping  off  or  being  car- 
ried beyond  her  station.  It  is  contended  that  she  should 
have  vi^aited  for  the  next  street  corner.  Waiving  the  ques- 
tion as  to  what  a  passenger  should  do  in  such  case,  we 
dispose  of  the  contention  by  stating  that  there  was  no  evi- 
dence tending  to  show  such  situation,  and  that  the  theory 
of  plaintiff  in  error  had  no  basis  of  fact.  Hence,  the  in- 
struction was  an  abstraction  and  therefore  harmless.  We 
overrule  the  second  assignment  of  error. 

The  3rd  and  4th  assignments  of  error  may  be  treated 
together.  The  3rd  one  is  in  substance  that  the  Court  er- 
roneously instructed  the  jury  that  Miss  Rogers  would  not 
be  responsible  for  the  aggravation  of  her  injuries  by  pur- 
suing her  vocation  of  teaching  dancing  after  her  fall  if 
she  exercised  ordinary  care  in  seeking  and  following  the 
advice  of  reputable  physicians  and  surgeons.  The  predi- 
cate of  the  4th  assignment  is  that  the  Court  admitted  testi- 
mony of  Miss  Rogers  to  the  effect  that  she  had  been  ad- 
vised by  various  physicians  and  surgeons  after  her  injury 
that  she  might  safely  follow  her  profession  and  that  it 
would  not  aggravate  her  condition,  defendant  in  error  be- 
ing permitted  to  repeat  to  the  jury  the  advice  which  the 
medical  men  had  given  her. 

We  have  been  unable  to  discover  any  substantial  reason 
why  this  testimony  should  not  have  been  admitted  and  why 
the  trial  Judge  should  not  have  so  instructed  the  jury.  No 
case  directly  in  point  was  brought  to  our  attention,  and  we 
have  been  unable  after  diligent  search  to  find  authorities 
of  that  nature.  At  the  same  time,  the  decisions  with  re- 
spect to  the  duty  of  an  injured  person  to  exercise  due  care 
and  with  respect  to  the  measure  of  due  care  in  the  selec- 
tion of  physicians,  and  the  following  of  their  prescriptions 
and  directions,  have  an  immediate  bearing  upon  the  quea- 
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tions  involved  and  are  in  our  judgment  controlling: 
Packet  Co.  v.  Hobbs,  21  Pickle,  29 ;  Baker  v.  Borello,  136 
CaL,  160;  Bloomington  v.  Purdue,  99  111.^  329;  Sauter  v. 
Railroad,  23  Am.  Rep.  18 ;  Foels  v.  Tonawanda,  14  N". Y. 
Supplement,  46;  Gavin  v.  Troy,  44  N.  Y.  Sup.,  244; 
Pike  V.  Jamestown,  15  N.  D.,  157. 

Physicians  and  surgeons  are  licensed  by  the  State,  and 
frdm  time  immemorial  have  been  the  guides  and  advisors 
of  sick  and  injured  people  in  times  of  suffering;  ordinary 
prudence  dictates  that  medical  men  be  consulted  in  such 
crises;  and  if  they  are  to  be  consulted,  their  advice  should 
be  followed ;  if  followed,  with  good  or  ill  consequences,  the 
wrongdoer  should  not  be  heard  to  complain ;  and  when  the 
conduct  of  the  injured  person  is  to  be  tested  by  the  rules 
of  ordinary  care,  it  would  be  perfect  folly  to  deny  the 
wronged  one  the  right  to  give  as  her  reason  for  her  course 
the  following  the  direction  of  a  professional  health  director. 
The  3rd  and  4th  assignments  of  error  must  be  overruled. 

The  5th  assignment  of  error  is  to  the  effect  that  the 
Circuit  Judge  should  have  set  aside  the  verdict  because 
it  is  a  gambling  one.  This  assignment  has  given  us  more 
concern  than  that  of  any  other.  The  Circuit  Judge  evi- 
dently found  that  this  was  not  a  gambling  verdict  in  the 
sense  of  the  rules  obtaining  in  Tennessee,  after  oral  exami- 
nation of  jurors.  It  was  disclosed  by  the  examination  of  a 
juror  that  when  the  jury  retired  to  the  room  some  time 
was  spent  in  consultation,  after  which  a  vote  showing 
quite  a  disparity  in  amounts.  After  this  discussion  and 
this  vote  a  juror  suggested  that  they  strike  an  average 
by  writing  the  several  amounts  which  each  juror  thought 
should  be  awarded  and  divide  the  same  by  twelve.  This 
was  done.  The  quotient  was  about  »$7,500;  it  may  have 
been  exactly  $7,500;  although  upon  this  point  the  juror 
is  not  quite  clear.     The  juror- witness  stated  that  his  fel- 
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lows  and  he  then  discussed  the  matter  for  awhile  and 
agreed  upon  returning  a  verdict  for  the  amount.  He  states 
that  some  jurors  went  beyond  the  amount  to  which  they 
thought  Miss  Rogers  was  entitled,  and  some  of  them  came 
lower  than  they  thought  she  should  have.  At  all  events, 
it  substantially  appears  that  the  quotient  verdict  was  the 
amount  finally  agreed  upon.  There  was  no  antecedent 
agreement  to  make  this  the  verdict,  nor  was  there  any 
decision  by  the  jurors  that  this  amount  should  be  their 
report  until  after  it  had  been  ascertained  and  subsequent- 
ly discussed. 

We  have  always  understood  the  rule  to  be  that  if  there 
was  no  antecedent  agreement  to  abide  by  the  result,  the 
fact  that  the  jury  subsequently  agreed  upon  a  quotient 
verdict  will  not  vitiate  their  report,  especially  if  after  the 
quotient  is  ascertained  they  discuss  it  and  deliberately 
agree  upon  the  amount  thus  ascertained :  Harvey  v,  Jones, 
3  Hump.  157;  Johnson  v.  Perry,  2  Plump.  567;  Mem- 
phis V.  Pilleaux,  9  Heisk.  248 ;  ^Yilliams  v.  State,  15  Lea, 
129 ;  Olidewell  v.  State,  15  Lea,  133 ;  Ferguson  v,  Moore, 
14  Pickle^  347 ;  Joyce  v.  State,  7  Baxter,  273 ;  Railroad  v. 
Winters,  1  Pickle,  248. 

.  If  the  rule  contended  for  to  the  effect  that  simply  be- 
cause a  jury  report  the  amount  resulting  from  a  division 
as  their  verdict  it  must  be  treated  as  a  gambling  one,  then 
a  jury  must  be  forever  prohibited  from  adopting  that  sum 
or  approximating  it.  We  overrule  this  assignment  of 
error. 

In  this  connection  it  is  urged  by  learned  counsel  for 
appellee  that  the  assignment  attacking  the  verdict  was 
made  in  the  lower  Court  after  the  expiration  of  thirty 
days  from  the  return  of  the  verdict,  and  that  this  ground 
should  be  disregarded.  There  is  no  rule  in  the  lower  Court 
upon  the  subject.    But  this  Court  and  the  Supreme  Court 
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have  a  rule  in  subetanee  that  no  ground  of  motion  not 
hrought  to  the  attention  of  the  lower  Court  will  be  con- 
sidered on  appeal.  It  is  urged  that  this  rule  should  be 
treated  as  a  statute,  and  that  the  lower  Court  should  be 
denied  the  right  to  amend  or  allow  an  amendment  to  the 
motion.  We  are  of  opinion  that  this  cannot  be  considered 
a  guide  for  trial  Courts.  In  the  absence  of  a  rule,  a  gen- 
eral motion  for  a  new  trial  would  have  the  effect  of  sus- 
pending judgment  and  opening  up  the  verdict  to  any  num- 
ber of  attacks  during  the  time  granted  by  the  lower  Court 
for  consideration  thereof ;  and  if  correct  in  this  view,  there 
could  be  assigned  grounds  of  motion  as  the  party  may 
offer  upon  the  day  upon  which  the  motion  is  heard.  This 
must  be  true  in  a  jurisdiction  where  a  Circuit  Judge  may 
of  his  own  motion  set  aside  a  verdict:  Devall,  v.  DevaU, 
40  L.  R.  A.  N.  S.,  291,  and  note. 

Recurring  to  the  first  assignment  of  error,  it  is  said  that 
the  verdict  is  so  excessive  as  to  manifest  passion,  prejudice 
or  caprice.  The  amount  awarded  is  subtantial,  even  ample. 
It  might  not  have  met  our  approval  if  we  were  sitting  as 
a  trial  Court.  But  we  do  not  think  we  are  authorized  to 
disturb  a  verdict  unless  it  be  so  large  as  to  evince  passion, 
prejudice  or  caprice.  There  were  two  or  three  theories 
in  the  lower  Court  according  to  the  views  of,  or  adoption 
of  which  verdict  to  be  rendered  should  have  been  large 
•or  moderate.  The  jury  took  those  theories  which  justified 
a  substantial  recovery.  One  of  the  questions  was  as  to 
whether  Miss  Rogers  had  by  her  lack  of  ordinary  care  and 
because  of  mistake  of  physicians  aggravated  her  injuries. 
The  jury  found  in  her  favor.  Another  contention  was 
that  her  injuries  were  in  the  main  caused  by  other  things 
than  the  fall  received.  The  jury  decided  in  her  favor 
upon  this  issue.  Another  question  was  as  to  whether  she 
-was  permanently  or  temporarily  injured  in  her  kneecaps 
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or  knee  joints,  and  whether  because  of  this  condition  she 
would  have  to  forego  her  profession.  The  jury  seem  to 
have  resolved  these  matters  in  her  favor.  There  is  quite 
a  singular  feature  in  this  case,  namely,  the  fact  that  she 
continued  to  dance  and  to  teach  this  art  for  some  months 
after  her  injury.  It  of  course  is  rather  unusual  that  if 
she  had  receivel  a  very  great  injury  she  could  do  this.  But 
she  adduced  evidence  tending  to  show  this  and  explain- 
ing her  conduct,  and  with  this  resolved  in  her  favor  by 
the  jury,  her  right  to  a  good  sum,  to  be  measured  by  the 
jury,  followed. 

The  judgment  of  the  lower  Court  will  be  affirmed. 
.  Plaintiff  in  error  will  pay  the  costs. 

Judge  Hall  dissents.  He  is  of  opinion  that  the  ver- 
dict is  a  gambling  one. 
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Lauba  Henegab  v.  ]Sr.  C.  Junior  Order. 

1.  Fbatebnal  Insubance.    Death  heneflts.    Automatic  suspension. 

The  beneficiaries  of  a  death  (Certificate  issued  by  a  fraternal 
Insurance  company  to  a  member  of  a  local  council  cannot 
maintain  an  action  upon  this  certificate  where  the  member  was 
not  in  good  standing  and  in  the  assurable  class  at  the  time  of 
his  death. 

2.  Same. 

One  of  the  constitutional  provisions  of  the  order  was  that  a 
member  who  was  in  arrears  with  his  dues  for  more  than 
thirteen  weeks  should  be  treated  as  not  in  good  standing  and 
not  entitled  to  benefits.  All  the  constitutional  provisions  and 
by-laws  of  the  order  were  made  parts  of  the  contract  Held^ 
That  the  beneficiaries  of  the  defaulting  member  could  not  re- 
cover, notwithstanding  he  was  not  suspended  by  his  local 
council,  but  was  on  the  contrary  treated  as  a  member. 

3.  Same.    Waiver  of  provision  by  acceptance  of  dues  paid  by  local 

council. 

The  National  Council  of  such  society  cannot  be  held  to  have 
waived  this  constitutional  provision  by  receiving  and  retain- 
ing dues  of  the  defaulting  member  sent  in  by  the  local  council 
after  the  member  had  been  in  arrears  more  than  thirteen 
weeks. 


From  Carter  County. 


Appealed  from  the  Chancery  Court  of  Carter  County. 
Hai*  Haynes,  Chancellor. 

John  H.  Tipton  for  Complainant 

C.  C.  Collins  and  J.  N.  Edens  for  Defendants. 

Mr.    Justice    Hall    delivered    the    opinion    of    the 
Court. 
15 
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The  bill  in  this  cause  was  filed  by  Laura  Henegar, 
widow  of  J.  W.  Henegar,  deceased,  in  her  own  right,  and 
as  next  friend  of  his  minor  children,  against  the  National 
Council,  Junior  Order  United  American  Mechanics,  and 
one  of  the  local  councils  of  ^id  order  known  as  Elizabeth- 
ton  Council  No.  1,  to  recover  a  funeral  benefit  for  $250 
alleged  to  be  due  from  said  National  Order  to  the  de- 
pendents of  the  said  J.  W.  Hen^ar,  deceased. 

The  bill  alleges  that  the  deceased  was  a  member  of 
Elizabthton  Council  No.  1,  a  subordinate  branch  of  said 
National  Order,  at  the  time  of  his  death,  and  that  by  an 
arrangement  of  said  subordinate  council  with  the  National 
Order  its  membership  was  enrolled  with  the  latter  order, 
and  upon  the  payment  of  certain  dues  monthly  by  the*  local 
council  for  each  member  to  the  National  Order,  each  mem- 
ber was  entitled  to  a  funeral  benefit  of  $250,  to  be  paid 
from  what  was  known  as  the  funeral  benefit  department 
of  said  National  Order,  to  the  deceased  member's  widow, 
or  dependents. 

Complainant  alleges  that  her  husband  was  a  member  of 
Elizabethton  Council  No.  1  at  the  time  of  his  death,  which 
occurred  on  the  8th  day  of  March,  1912,  in  good  standing, 
and  his  dependents  were  entitled  to  said  benefit  under  the 
bv-laws  and  constitution  of  said  National  Order  and  its 
local  council;  that  the  National  Order  had  refused  to  pay 
said  benefit,  and  the  bill  asked  for  a  decree  against  it  and 
the  local  council  for  the  full  amount  of  said  benefit. 

The  National  Order  answered  the  bill,  denying  that 
complainant  was  entitled  to  collect  from  it  said  funeral 
benefit,  because,  at  the  time  of  the  death  of  the  said  J.  W. 
Henegar,  he  was  not  a  member  in  good  standing  with  said 
National  Order  and  its  local  council,  being  more  than 
thirteen  weeks  in  arrears  with  his  dues,  which  it  was  nec- 
essary for  him  to  pay  to  the  local  council  in  order  to  be 
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entitled  to  such  funeral  benefit,  as  provided  by  the  by- 
laws of  said  National  Order,  and  being  thus  in  arrears  he 
had  forfeited  his  right  to  such  funeral  benefit. 

It  appears  from  the  record  in  this  cause  that  the  Na- 
tional Council,  Junior  Order  United  American  Mechanics, 
is  a  corporation  of  the  State  of  Pennsylvania,  and  that 
it  had  under  it  organizations  or  bodies  known  as  local 
councils,  also  a  State  council;  that  the  local  councils  are 
organized  in  the  various  States,  and  are  composed  of  in- 
dividuals forming  the  local  membership. 

It  appears  that  the  National  Council  or  Order  has  what 
is  known  as  a  funeral  benefit  department,  which  pays 
funeral  benefits  on  the  death  of  members  of  the  local  coun- 
cils; that  the  local  councils  are  members  of  this  funeral 
benefit  department;  that  the  members  are  not  insured  as 
individuals,  but  the  local  membership  is  insured  as  a 
body ;  that  the  local  councils,  by  becoming  members  of  the 
funeral  benefit  department  of  the  National  Council,  be- 
come liable  to  the  National  Council  for  dues  to  be  paid 
on  the  number  of  members  belonging  to  the  local  councils, 
and  pay  to  the  funeral  benefit  department  direct,  looking 
to  its  members  for  dues  from  them.  In  other  words,  it  ap- 
pears that  the  funeral  benefit  department  of  the  National 
Council  does  not  collect  anything  from  the  individual  mem- 
bers who  compose  the  local  councils,  and  does  not  deal  with 
them  direct  in  any  way  in  the  collection  of  dues.  It  fur- 
ther appears  that,  in  the  matter  of  paying  benefits  for  the 
benefit  of  deceased  members,  the  payments  are  made  by 
the  National  Council  direct  to  the  local  council,  and  by 
the  local  council  paid  to  the  beneficiaries  of.  the  deceased 
members  on  whom  such  payments  are  made;  that  prelim- 
inary to  making  such  payments  by  the  National  Council 
to  the  local  council,  the  local  council  must  make  out  and 
furnish  proofs  of  death  for  such  deceased  member. 
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By  section  14,  division  8,  of  the  constitution  and  by- 
laws of  the  National  Order,  it  is  provided  as  follows: 

"No  member  who  is  in  arrears  for  dues  for  thirteen 
weeks  (or  for  such  period  as  causes  him  to  become  non- 
beneficial  according  to  the  laws  of  his  State  and  subordi- 
nate council)  at  the  time  of  his  death  or  at  the  time  he 
becomes  sick  or  disabled  shall  be  entitled  to  death  bene- 
fits, and  no  member  who  is  thirteen  weeks  (or  for  such 
period  as  causes  him  to  become  non-beneficial  according 
to  the  laws  of  his  State  and  subordinate  council)  in  ar- 
rears for  dues  at  the  time  he  becomes  sick  or  disabled  can 
place  himself  in  good  standing  or  become  entitled  to  bene- 
fits during  such  sickness  or  disability  by  paying  up  such 
arrearages  in  part  or  in  full  during  the  continuance  of 
such  sickness  or  disability." 

The  constitution  and  laws  of  the  State  Council,  chapter 
8,  section  5,  also  provide  that  any  member  allowing  him- 
self to  become  thirteen  weeks  in  arrears  for  dues  shall 
not  be  entitled  to  any  benefit  till  all  arrearages  shall  have 
been  paid  by  one  payment  in  full. 

It  is  also  shown  that  the  local  council,  in  its  application 
for  the  funeral  benefit  to  be  paid  by  the  National  Order 
to  its  members,  agrees  to  make  no  claim  upon  the  National 
Order  for  benefits  upon  the  death  of  any  member  who  is 
not  in  good  standing  in  the  council  at  the  time  of  his 
death,  or  who  is  not  entitled  to  benefits  according  to  the 
constitution  and  laws  of  the  National  Council. 

The  undisputed  evidence  shows  that  the  member,  J.  W. 
Henegar,  was  more  than  thirteen  weeks  in  arrears  with 
his  dues  at  the  time  he  became  sick,  and  at  the  time  of  his 
death  on  March  8,  1912 ;  that  he  was  not  in  good  stand- 
ing with  the  local  council  and  National  Order  under  its 
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constitution  and  by-laws,  which,  by  operation  of  law,  be- 
came a  part  of  the  contract  between  the  National  Order 
and  the  local  council,  under  which  said  funeral  benefit 
was  to  be  paid.  The  undisputed  proof  is  that,  subsequent 
to  the  death  of  the  said  J.  W.  Henegar,  the  local  council 
at  Elizabethton,  knowing  and  recognizing  that  J.  W.  Hene- 
gar was  not  in  good  standing  with  the  order  as  required 
by  its  constitution  and  by-laws,  undertook  to  put  him  in 
good  standing  by  remitting  to  the  National  Order  an 
amount  suiRcient  to  bring  him  within  the  thirteen  weeks' 
limitation  provided  by  the  by-laws  of  the  National  Order, 
and  this  amount  was  credited  by  the  local  council  upon  his 
arrearages  as  of  date  March  5,  1912,  which  was  a  date 
prior  to  that  of  his  death,  and  said  amount  was  remitted 
by  the  local  council  to  the  National  Order,  who  was  in 
total  ignorance  of  the  arrearages  and  bad  standing  of  the 
said  J.  W.  Henegar,  and  the  fact  of  his  arrearages  and  bad 
standing  was  not  disclosed  to  the  National  Order  until 
some  time  afterwards  when  specific  proofs  of  death  were 
made  out  and  filed  with  it  by  the  local  council. 

The  Chancellor  was  of  opinion  that,  notwithstanding  the 
arrearages  and  status  of  the  deceased  at  the  time  of  con- 
tracting his  illness,  and  at  the  time  of  his  death,  the  com- 
plainant was  entitled  to  recover,  because  the  deceased  had 
never  been  suspended  by  the  local  council  for  such  ar- 
rearages, and  not  having  been  suspended  by  the  local 
council,  he  was  still  a  member  and  entitled  to  all  the  bene- 
fits of  a  member  under  the  constitution  and  by-laws  of 
the  order,  and  rendered  a  decree  against  the  National 
Order  for  the  amount  sued  for,  dismissing  the  bill  as  to 
the  local  council. 

From  the  decree  rendered  against  it  the  National  Coun- 
cil has  appealed  to  this  Court,  and  assigns  the  holding  of 
the  Chancellor  for  error. 
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The  defendant  National  Council  relies  on  the  provisions 
of  the  by-laws  hereinbefore  set  out  in  this  opinion  as  bar- 
ring the  complainant's  right  to  recover,  insisting  that,  un- 
der the  express  terms  of  these  by-laws,  it  is  not  liable  to 
the  complainant  for  said  benefit  for  the  reason  that  the 
insured,  J.  W.  Henegar,  was  in  arrears  more  than  thir- 
teen weeks  at  the  time  he  was  taken  sick,  and  at  the  time 
of  his  death ;  and  that  the  payment  made  by  the  local  coun- 
cil on  his  behalf  after  his  death  could  not  have  the  effect 
of  placing  him  in  good  standing  with  the  order  so  that  his 
beneficiaries  or  dependents  would  be  entitled  to  'said 
funeral  benefit.  In  other  words,  that  on  account  of  the 
arrearages  of  the  insured  at  the  time  he  was  taken  sick, 
and  at  the  time  of  his  death,  he  had  forfeited  his  right  to 
said  funeral  benefit,  and  that  said  funeral  benefit  could 
not  be  saved  to  him  by  reason  of  the  local  coimcil  under- 
taking to  pay  up  his  arrearages  for  him  after  his  death. 

It  is  further  insisted  by  the  National  Order  that  it  was 
not  necessary  for  the  local  council,  by  aflSrmative  action, 
to  suspend  said  member  in  order  to  deprive  him  of  said 
funeral  benefit. 

We  are  of  opinion  that  these  contentions  are  well  taken. 
By  the  very  terms  of  the  by-laws  of  the  National  Order 
themselves,  a  member  who  is  in  arrears  for  dues  for  tbir- 
teen  weeks  at  the  time  of  his  death,  is  in  bad  standing 
with  the  local  coimcil,  and  forfeits  his  right  to  the  bene\ 
fit  conferred.  We  are  of  opinion  that  it  was  not  neces-* 
sary  for  the  local  council  to  first  have  suspended  the  in- 
sured in  order  to  deprive  him  of  the  benefit.  The  by- 
law was  self-executing,  and  operated  to  suspend  the  mem- 
ber from  the  benefits  conferred  by  the  funeral  department. 
In  other  words,  under  said  by-laws,  he  forfeited  all  right 
to  said  funeral  benefit  by  reason  of  being  in  arrears  with 
his  duos.     This  did  not  affect  his  membership  in  the  conn- 
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cil  for  other  purposes.  Under  the  constitution  and  by- 
laws of  the  council  he  remained  a  member  for  other  pur- 
poses, but  was  not  entitled  to  the  benefit  conferred  by  the 
funeral  department  of  the  National  Council. 

The  laws  of  a  benevolent  society,  when  pertinent,  and 
not  in  conflict  with  the  statute  laws  of  the  State,  or  the 
recognized  rules  of  public  policy,  become  part  of  its  con- 
tracts with  members,  and  are  binding  on  the  parties.  Su- 
preme Lodge  K.  of  P.  v.  LaMalta,  95  Tenn.,  157;  Catho- 
lic Knights  v.  Kuhn,  91  Tenn.,  214;  Ida  0.  Perkins  v. 
National  Council,  Mss.  opinion  Court  of  Civil  Appeals^ 
filed  August  28,  1913. 

It  is  insisted  however,  by  the  complainant  that  the  Na- 
tional Council  is  estopped  from  denying  the  complain- 
ant's right  to  collect  said  funeral  benefit,  because  the  evi- 
dence shows  that  it  retained  the  sum  remitted  to  it  by  the 
local  council  after  the  deceased's  death,  and  has  never 
tendered  that  sum  back  to  the  local  council. 

We  do  not  think  its  failure  to  tender  back  the  sum  re- 
mitted by  the  local  council,  after  the  death  of  the  in- 
sured would  have  the  effect  of  estopping  the  National  Or- 
der from  denying  liability.  We  think  the  question  of  re- 
payment of  the  dues  is  a  matter  purely  between  the  local 
council  and  the  National  Order.  The  National  Order  did 
not  deal  with  the  member  direct.  The  undisputed  proof 
is,  that  the  local  council  collected  dues  from  the  individual 
member,  and  a  portion  of  these  dues  was  remitted  by  the 
local  council  to  the  National  Order,  as  dues  on  the  funeral 
benefit.  In  other  words,  the  local  council  became  respon- 
sible to  the  National  Order  for  the  payment  of  the  funeral 
benefit  dues,  and  could  only  escape  its  liability  for  such 
dues  by  dropping  the  delinquent  member,  and  notifying 
the  National  Council  that  his  name  had  been  dropped  from 
its  funeral  benefit  list    As  to  whether  the  National  Coun- 
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cil  is  liable  to  the  local  council  for  the  dues  paid  by  it  for 
the  insured  after  his  death,  is  not  a  question  before  us  for 
determination.  We  are  clearly  of  opinion,  however,  that 
the  local  council  could  not  put  the  member  in  good  stand- 
ing with  the  National  Council  so  as  to  entitle  his  bene- 
ficiaries to  said  funeral  benefit  by  paying  up  his  arrear- 
ages after  his  death. 

It  results  that  the  decree  of  the  Chancellor  will  be  re- 
versed, and  the  complainant's  bill  will  be  dismissed  with 
costs. 
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Affirmed  by  Supreme  Court,  Jackson,  1915. 

1.  Injunction  Against  Prosecution  of  Suit  in  a  Foreign  State. 

Courts  of  Equity  In  this  State  have  the  power  and  jurisdiction 
to  enjoin  a  citizen  of  this  State  from  going  into  another  State 
-and  re-instituting  against  a  citizen  of  this  State  a  suit  which 
-had  heen  dismissed  against  the  latter. 

"2.  Same.    Duty  to  obey  injunction  irregularly  issued. 

It  is  the  duty  of  the  party  against  whom  an  injunction  has  been 
granted  to  obey  the  same  although  irregularly  or  improvi- 
dently  granted,  provided  the  Court  had  jurisdiction  to  grant 
the  writ. 


From  Shelby  County. 


.  Appealed  from  the  Chancery  Court  of  Shelby  County, 
Part  2.    F.  H.  Heiskell,  Chancellor. 
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L.  H.  Doty  for  Fisher. 

G.  T.  FiTZHUQH  for  the  Insurance  Companies. 

Mb.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

These  two  causes  involve  appeals  by  the  defendant, 
J.  B.  Fisher,  from  a  judgment  in  each  of  said  causes  hold- 
ing said  defendant  guilty  of  contempt  for  the  willful  vio- 
lation of  injunctions  duly  issued  by  the  Chancery  Court 
of  Shelby  Coimty,  Tennessee,  in  two  separate  suits  filed 
against  him  by  said  Insurance  Companies  in  said  Chan- 
eery  Court  at  Memphis  on  April  9,  1914,  in  which  in- 
junctions were  issued  enjoining  said  defendant  from 
prosecuting  certain  suits  instituted  against  said  Insurance 
Companies  in  the  Circuit  Court  of  Pearl  River  County, 
State  of  Mississippi,  on  February  23,  1914,  in  which  it 
was  sought  by  the  defendant  Fisher  to  recover  on  some 
insurance  policies  issued  to  him  by  said  companies  insur- 
ing himself  and  wife  against  injury  or  death  by  accident, 
and  upon  which  the  defendant  Fisher  had  previously  sued 
in  the  Chancery  Court  of  Shelby  County,  which  suits  he 
had  dismissed  without  prejudice,  after  litigating  the  same 
with  the  Insurance  Companies  for  a  period  of  six  or  seven 
years,  without  success.  In  said  suits  he  was  seeking  to 
recover  the  insurance  on  his  wife,  whom  he  alleged  had 
died  of  an  accidental  injury. 

The  defendant  Fisher  was  a  resident  of  Shelby  County, 
Tennessee,  and  was  within  the  jurisdiction  of  the  Court 
at  the  time  said  bills  were  filed.  Without  setting  out  the 
allegations  of  the  bills  in  detail,  it  suffices  to  say  that  they 
alleged  that  the  suits  instituted  by  the  defendant  Fisher 
against  said  Insurance  Companies  in  the  Circuit  Court 
of  Pearl  River  County,  State  of  Mississippi,  were  fraudu- 
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lent,  malicious,  and  instituted  for  the  purpose  of  harrass- 
ing  and  annoying  the  complainants  and  putting  them  to 
great  trouble  and  expense  of  litigating  in  another  State 
exactly  the  same  issues  which  they  had  litigated  with  said 
defendant  for  about  six  years  in  the  State  in  which  the 
defendant  resided,  and  where  the  contracts  of  insurance 
were  made,  and  in  which  all  the  witnesses  that  knew  any- 
thing about  said  litigation  resided,  in  a  tribunal  of  the 
defendant's  own  selection,  and  in  which  there  was  no 
obstacle  in  the  way  of  doing  complete  justice  between  the 
partiee,  and  the  granting  to  either  of  any  relief  to  which 
he  might  be  entitled  under  the  law  of  the  State  in  which 
defendant  resided,  and  in  which  said  Insurance  Companies 
had  become  domesticated. 

The  injunctions  in  said  causes  were  issued  upon  the  . 
fiat  of  the  Chancellor  in  each  cause,  and  restrained  the 
defendant,  J.  B.  Fisher,  or  any  of  his  agents  or  attor- 
neys from  further  prosecuting  said  suits  pending  in  the 
Mississippi  Court,  or  from  taking  any  further  steps  look- 
ing toward  the  prosecution  of  said  suits  in  the  State  of 
Mississippi,  or  from  seeking  to  secure  any  judgment  by 
default  or  otherwise  in  said  suits,  or  any  other  step  what- 
ever therein.  These  injunctions  were  not  executed  per- 
sonally on  the  defendant  Fisher,  for  the  reason,  he  could 
not  be  located,  but  were  executed  by  the  sheriff  on  L.  H. 
Doty,  attorney  of  record  for  J.  B.  Fisher,  service  having 
been  made  on  Mr.  Doty  on  April  9,  1914,  at  five  o'clock 

P.M. 

On  April  18,  1914,  each  of  the  complainants  filed  its 
petition,  respectively,  in  said  causes  in  which  said  injunc- 
tions had  been  granted  and  issued,  praying  that  attach- 
ments for  contempt  be  issued  against  the  said  J.  B.  Fisher 
for  his  willful  and  deliberate  violation  of  said  injunc-         •'       /^ 

tions.     Said  petitions  which  were  sworn  to  and  supported        '         ^^  ^ 

'       V  his 

^iahei 
plea  ii 


^iis 

•Its  i] 

.unctii 
the  A 
April 
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by  affidavits,  after  setting  out  in  substance  the  mai 
legations  of  the  original  bills  and  the  writs  of  injunc 
which  were  made  exhibits  t«  said  petitions,  further  al 
that  aaid  injunction  writs  were  executed  by  serving 
same  on  L.  H.  Doty,  attorney  of 'record  for  the  defer 
Fiaher;  that  in  addition  to  the  service  of  said  notia 
the  attorney  of  record  of  aaid  Fisher  in  said  causes,  n 
if  aaid  injunctions  were  published  in  the  Cominerciai 
peal,  a  daily  newspaper  then  being  published  and  c 
kted  in  the  City  of  Memphis,  Shelby  County,  and 
cent  territory,  on  Friday,  April  10,  1914;  that  sj^i 

had  actual  knowledge  and  notice  of  said  iiirT- „ 

. ,  ,  ,     ^^Biunctions 

sued  in  said  causes,  but  in  spite  of  ^^,  ,  —lodtB 
notice  he  went  ta  Poplarville,  T*-'4fl'^„  -^       .„ 

■  ■  ■  J  1  I.  J  r  »  ^..-f^tl  River  County, 
siseippi,  and  also  had . J4llt_l*<^  ,  .-     „„;, 

1         *  aJPTTarriss    one  of  bis  ma" 

nesaes,  to  go  from  a^^Jr-  c  arriss,  uu 
of  being  preae^L^Louia  to  PoplarviUe  for  the  P 
in  the  CircJirand  testifying  as  a  -tne^  ^^^ 
vened  on  jTcourt  of  Pearl  B-f  bounty  wM 
-id  dayj^,„day.  the  13th  day  o^  ^^Pf '  f^*  V 
Peared  J^,  ^,A  Fisher  and  his  -^^'^^^^^^^^^^^ 
^-yM,  ,pen  Court  and  Pe-n  Uy    nd  th  J^^ 

T  ready,  -twith^^^  ^,  ^^J^^^^,  ,,,„, 

^tt:C.^aint  was  filed  by  the 

,  that  a  plea  lo  »  issuance  of 

.  „nts,  eop^ea  »«»*'=»       g,^^  ,„  said  c 
ty  his  own  attotncjs,  *»'•"'  „„„,  „ 
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fact  that  two  of  his  counsel  withdrew  from  the  causes, 
and  asked  that  their  names  be  stricken  from  the  docket 
on  the  ground  that  they  felt  that  they  were  bound  by  said 
injunctions,  and  did  not  wish  to  run  counter  to  the  process 
and  orders  of  the  Chancery  Court,  of  Shelby  County,  said 
Fisher  insisted  on  other  counsel  proceeding  in  the  causes, 
and  in  response  to  such  insistence  they  announced  that  they 
would  proceed,  and  that  they  accordingly  argued  the 
causes  in  spite  of  said  injunctions,  and  said  Fisher  will- 
fully and  deliberately  violated  said  injunctions,  with  full 
knowleize  of  the  consequences  which  were  called  to  his 
attention. 

The  petitions  fuiUier  alleged  that  it  was  necessary  for 
counsel  for  the  Insurance  Companies  to  file  pleas  in  abate-, 
ment  in  said  suits  which  had  beSft- instituted  by  the  de- 
fendant Fisher  in  the  State  of  Mississippi  to  prevent  the 
said  defendant  from  taking  judgments  by  default  in  vio- 
lation of  said  injunctions. 

The  attachments  were  issued  in  accordance  ^"*^  ^'^^ 
prayer  of  said  petitions,  and  the  body  of  the  (defendant 
Fisher  was  attached  in  accordance  with  the  order?  ^*  ^^^ 
Court,  and  he  subsequently  gave  bond  for  his  appeF^^^ 
before  the  Court  to  answer  said  contempt  proceeding^  ^^ 
answered  the  petitions,  denying  the  material  allegatip^^' 

tViP 

On  a  hearing  the  Chancellor  entered  decrees  finding  ^^^ 
defendant  Fisher  guilty  of  violating  the  injunctions  P 
each  cause;  held  him  to  be  guilty  of  contempt  of  Courr' 
and  his  punishment  was  fixed  at  a  fine  of  $50.00,  and  five 
days  in  the  county  jail. 

The  decree,  among  other  things,  recites : 

"And  the  defendant  being  in  Court  on  the  attachment 
heretofore  issued  against  him  on  said  petition,  and  the 
Court  having  heard  the  said  petition,  exhibits  thereto,  writ 
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of  injunction  aforesaid,  and  return  thereon,  and  affida- 
vits filed  in  support  of  the  petition  for  attachment,  and 
all  the  other  evidence,  and  the  defendant  having  declined 
to  testify  in  support  of  his  answer,  which  shows  no  suffi- 
cient excuse  for  violating  said  injunction. 

And  it  appearing  to  the  satisfaction  of  the  Court  from 
all  the  evidence  introduced  that  said  defendant  willfully 
and  deliberately  violated  said  injunction  while  the  same 
was  in  full  force  and  effect  and  after  he  had  actual  knowl- 
edge thereof  by  continuing  in  the  face  of  said  injunction 
and  his  notice  thereof  to  prosecute  the  said  suit  and  taking 
further  steps  thereunder  in  violation  of  the  said  injunc- 
tion. 

It  is  accordingly  therefore  ordered  and  decreed  by  the 
Court  that  the  defendant  is  guilty  of  a  violation  of  the 
t  said  injunction,  and  that  he  be  and  is  hereby  adjudged 
in  contempt  of  the  Court,  and  his  punishment  is  fixed  at 
a  fine  of  fifty  ($50.00)  dollars  and  five  days  in  the  county 
jail." 

From  the  decrees  in  the  respective  causes  the  defendant 
Fisher  has  appealed  to  this  Court,  and  has  assigned  errors. 

The  records  are  idential  in  each  cause,  as  are  also  the 
questions  presented.  There  was  no  bill  of  exceptions  pre- 
served in  either  of  said  causes.  It,  therefore,  must  be  pre- 
sumed that  the  decrees  were  warranted  by  the  evidence. 
In  other  words,  it  must  be  presumed  that  the  evidence  of- 
fered by  petitioners  in  the  Court  below  showed  that  the 
defendant  Fisher  had  actual  knowledge  of  said  injunc- 
tions, and  had  been  guilty  of  a  willful  violation  thereof. 
The  only  pertinent  question  raised  by  the  assignments  of 
error,  which  are  several  in  number,  is  whether  or  not  the 
Chancery  Court  had  the  power  and  jurisdiction  to  enjoin 
the  defendant  from  prosecuting  or  taking    any    further 
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steps  in  the  causes  pending  in  the  Mississippi  Court,  and 
had  the  power  and  jurisdiction  to  deal  with  the  defend- 
ant for  a  violation  of  its  injunctive  process  with  respect 
of  the  prosecution  of  said  suits. 

We  are  of  opinion  that  this  question  must  be  determined 
in  favor  of  the  Court's  power  and  jurisdiction.  The  de- 
fendant resided  within  the  jurisdiction  of  the  Court  at  the 
time  said  bills  in  the  equity  Court  were  filed,  and  said  in- 
junctions were  issued.  As  before  stated,  this  Court  must 
presume  that  the  defendant  had  actual  knowledge  of  the 
issuance  of  said  injunctions,  and  was  guilty  of  a  willful 
violation  of  them,  the  Court  below  having  so  found,  and 
so  recited  in  its  decrees,  which  decrees  themselves  recite 
that  they  were  based  upon  the  evidence  introduced,  and  no 
bills  of  exceptions  are  brought  forward  and  presented  to 
this  Court  that  the  Court  may  review  the  Chancellor's 
findings  upon  the  questions  of  fact  involved. 

In  the  case  of  O'Haire  v.  Bums,  101  Pac.  Rep.,  755 ; 
25  L.  R.  A.  (N.  S.),  276,  the  question  of  the  power  and 
jurisdiction  of  a  Court  of  equity  of  one  State  to  enjoin 
one  of  its  citizens  from  prosecuting  a  suit  in  another  State 
for  just  and  legal  reasons,  is  directly  settled.  In  that  case 
the  plaintiff  and  the  defendant,  together  with  material 
witnesses,  resided  in  the  State  of  Colorado,  where  a  cause 
had  been  litigated  and  terminated  in  favor  of  the  plain- 
tiff. Defendant  instituted  a  suit  on  the  same  cause  of 
action  in  Iowa,  and  an  injunction  was  issued  by  a  Court 
of  equity  in  Colorado,  restraining  defendant  from  continu- 
ing the  prosecution  of  said  suit  in  Iowa,  on  the  groimd 
that  the  suit  instituted  in  Iowa  was  for  the  purpose  of 
annoying,  harrassing,  vexing  and  troubling  plaintiff,  sub- 
jecting him  to  needless  expense  in  its  defense,  etc. 

A  demurrer  was  filed  by  the  defendant  challenging  the 
jurisdiction  of  the  Court  to  issue  the  writ,  alleging  the 
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absence  of  equity  in  the  complainant's  bill,  which  was 
overruled  and  a  decree  for  complainant  was  entered.  The 
preliminary  injunction  was  made  perpetual,  and  the  case 
was  carried  to  the  Supreme  Court  of  Colorado,  which 
affirmed  the  judgment  of  the  lower  Court  in  all  respects. 
The  Court  saying: 

"It  is  contended  by  plaintiff  in  error  that  such  an  ac- 
tion is  in  violation  of  the  provisions  of  article  4,  section 
1,  of  the  Constitution  of  the  United  States,  in  that  it  fajils 
to  give  full  faith  and  credit  to  the  judicial  proceedings  of 
the  State  of  Iowa,  as  contemplated  by  this  section  of  the 
Constitution.  It  is  also  contended  the  result  of  such  an 
injunction  would  be  to  bring  about  a  conflict  in  the  Courts 
and  would  be  an  effort  by  the  Courts  of  Colorado 
to  restrain  the  Courts  in  Iowa,  which  cannot  be  done,  and 
the  District  Court  was  without  jurisdiction,  power,  or 
right,  under  the  complaint  filed,  to  enjoin  G'Haire  from 
proceeding  with  his  action  in  the  Iowa  Courts.  The  juris- 
diction of  the  subject  matter  and  of  the  person  of  Burns 
having  been  obtained  in  Iowa  by  proper  process,  it  is 
claimed  it  cannot  be  questioned  elsewhere;  and  the  Dis- 
trict Court  of  Iowa  having  first  acquired  jurisdiction  of 
the  subject-matter,  to  wit,  of  the  transitory  action  where 
service  was  made  upon  Bums  personally  in  Iowa,  that  no 
other  Court  would  then  have  jurisdiction  to  control  the 
matter,  and  that  O'Haire  had  an  absolute  right  to  insti- 
tute and  carry  on  his  action  at  law  in  the  forum  which 
he  selected,  and  the  District  Court  of  El  Paso  County  was 
without  jurisdiction  to  prevent  him  from  thus  conducting 
his  litigation.  The  decree  in  this  case  does  not  attempt 
to  enjoin  or  control  the  Iowa  Court  in  any  manner,  and  is 
not  a  refusal  to  give  the  full  faith  and  credit  to  its  judicial 
proceedings  contemplated  by  the  Constitution  of  the 
United  States,  but  is  simply  a  decree  restraining  one  of 
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our  own  citizens  from  attempting  to  do  that  which  is 
wrong,  unlawful,  against  good  conscience,  stating  when,, 
and  providing  a  method  whereby  there  is,  can,  and  should 
be,  an  end  to  litigation  between  citizens  of  our  own  State 
as  to  matters  accruing  therein." 

In  the  case  of  Keyset  v.  Rice,  47  Md.,  213;  28  Am. 
Rep.,  448,  the  Court  said: 

^'The  power  of  the  State  to  compel  its  citizens  to  re- 
spect its  laws,  even  beyond  its  own  territorial  limits,  is 
supported,  we  think,  by  a  great  preponderance  of  prece- 
dent and  authority." 

To  the  same  effect  is  the  rule  announced  in  Bandage  v. 
Studabaker  Bros.  Mfg.  Co.,  142  Ind.,  148 ;  30  L.  R.  A.,. 
363. 

In  the  case  of  Mason  v.  Harlow,  33  L.  R.  A.  (N".  S.)^ 
234,  the  Supreme  Court  of  Kansas,  in  discussing  this 
question,  said: 

"On  the  same  principle  that  the  Courts  quite  generally 
hold  parties,  witnesses,  and  even  attorneys  privileged  from 
the  service  of  process  while  in  attendance  on  Courts  and 
other  judicial  proceedings,  public  policy  and  the  interests 
of  justice  alike  require  that  Courts  shall  protect  litigants 
from  the  malicious  prosecution  in  other  jurisdictions  of 
suits  the  purpose  of  which  is  to  interfere  with  or  prevent 
the  due  administration  of  justice.  Equity  has  power  to 
restrain  a  party  within  its  jurisdiction  from  prosecuting  a 
suit  in  the  Courts  of  another  State,  and  in  a  proper  case 
will  not  hesitate  to  exercise  the  power :  Cole  v.  Young,  24 
Kan.,  435 ;  Gordon  v.  Munn,  81  Kan.,  537,  541 ;  25  L.  R. 
A.  (X.  S.),  917 ;  106  Pac,  286,  and  cases  cited;  Pickett  v. 
Ferguson,  45  Ark.,  177;  55  Am.  Rep.,  545;  Snook  v. 
Snetzer,  25  Ohio  St.,  516;  Vail  v.  Knapp,  49  Barb.,  299; 
Keyser  v.  Rice,  47  Md.,  203 ;  28  Am.,  448.     Courts  will 
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not  enjoin  a  suit  in  another  State  merely  on  the  ground 
of  the  convenience  of  parties,  but  will  do  so  when  the 
ends  of  justice  require  it:  Bank  of  Bellows  Falls  v.  Rut- 
land  &  B.  B.  Co.,  28  Vt.,  470." 

In  Miller  v.  Gittings,  37  L.  K.  A.  (Maryland),  654,  the 
Supreme  Court  of  Maryland,  in  determining  the  question 
of  the  right  of  a  Court  of  that  State  to  enjoin  the  prose- 
cution of  a  suit  instituted  by  one  of  its  citizens  in  another 
State,  said: 

"An  injunction  against  the  prosecution  of  actions  in 
another  State  will  be  granted  when  the  plaintiffs  have  gone 
out  of  their  own  State  to  sue  a  fellow  citizen  for  the  pur- 
pose of  evading  the  laws  of  their  State  and  their  actions 
are  oppressive  and  unreasonable,  tending  to  embarrass  and 
defeat  justice.  .  .  .  The  power  of  the  State  to  compel 
citizens  to  respect  its  laws,  even  beyond  its  own  territo- 
rial limits,  is  supported  we  think  by  a  great  preponderance 
of  precedent  and  authority." 

Mr.  Joyce,  in  .his  valuable  work  on  Injunctions,  Vol. 
1,  section  606,  in  discussing  the  jurisdiction  of  Courts  of 
equity  in  such  matters,  states  the  following: 

"So  it  has  been  declared  that  a  Court  of  equity  may  in- 
terfere to  prevent  the  prosecution  of  an  action  which  is 
inequitable  and  unconscionable  even  though  such  action 
is  pending  in  the  Coxirts  of  another  State  and  without  re- 
gard to  whether  the  action  in  the  former  tribunal  was  com- 
menced before  or  after  the  domestic  tribunal  may  have 
acquired  jurisdiction  over  it." 

''^o  the  same  effect  is  High  on  Injunctions,  Vol.  1,  sec- 
tion 106.     This  author  has  the  following  to  say : 

"As  we  have  seen  in  a  preceding  section,  a  distinction 

is  drawn  between  a  Court  of  equity  interfering  with  the 
16 
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action  of  the  Courts  of  a  foreign  State,  and  restraining 
persons  within  its  own  jurisdiction  from  using  foreign 
tribunals  as  instruments  of  wrong  and  oppression.  While, 
therefore,  the  Court  will  assume  no  control  over  the  course 
of  the  proceedings  in  the  foreign  tribunal,  it  may  and  will 
interfere  to  prevent  those  who  are  amenable  to  its'owu 
process  from  instituting  or  carrying  on  suits  in  other 
States  which  will  result  in  injury  and  fraud.'^ 

It  is  not  contended  that  the  injunctions  were  void  upon 
their  face  for  any  reason,  and  though  they  may  have  been 
improvidently  granted,  it  was  the  duty  of  the  defendant  to 
obey  them,  and  if  he  thought  they  had  been  improvidently 
granted,  he  had  the  right  to  take  proper  steps  to  have  the 
injunctions  dissolved.  An  injunction  operates  in  personam, 
and  binds  the  defendant,  his  solicitors,  attorneys,  agents, 
and.  servants,  and  renders  it  unlawful  for  them  to  do  the 
act  therein  prohibited.  If  the  injunction  be  issued  on  a 
misstatement  of  facts,  the  person  against  whom  it  is  issued 
must  nevertheless  obey  it  until  he  can  obtain  its  dissolu- 
tion, or  discharge.  The  inadvertant  grant  of  an  injunc- 
tion neither  makes  it  void,  nor  impairs  its  efficacy.  Gib- 
son's Suits  in  Chancery  (1st  Ed.),  section  820. 

We  are  clearly  of  the  opinion  that  the  Court  was  clothed 
with  jurisdiction  to  entertain  the  bills  filed  by  the  peti- 
tioners, in  view  of  their  allegations,  and  possessed  full 
power  and  jurisdiction  to  grant  the  injunctions  issued 
against  the  defendant,  who  resided  within  the  jurisdiction 
of  the  Court,  and  the  defendant  was  bound  to  obey  said 
injunctions  until  they  were  dissolved  or  discharged.  The 
Court  having  jurisdiction  of  the  subject-matter  of  the  suits 
and  power  to  grant  said  injunctions,  it  undoubtedly  had 
the  power  and  authority  to  punish  the  defendant  for  his 
willful  violation  of  them. 

The  decrees  in  both  causes  are  affirmed  with  costs. 
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0.  G.  Eeneoab,  fok  Usb^  Etc.^  v.  Southeen  Railway 

Company. 

Affirmed  by  Supreme  Court  at  Eiioxville,  1915. 


1.  Oabbier  07  Goods.     Loss  of.    In  whose  name  suit  should  he 

brought    Appointee. 

A  party  not  the  owner  of  goods  shipped  over  a  railway  may  In 
his  own  name  and  for  the  use  of  the  real  owners  maintain  an 
action  against  the  carrier  either  In  tort  or  In  contract  where 
the  goods  were  shipped  in  his  name  at  the  suggestion  of  the 
agent  of  the  carrier. 

2.  Same.    Estoppel. 

In  such  case  a  carrier  Is  estopped  to  deny  the  right  of  the  ap- 
pointee or  bailee  to  maintain  the  action. 


Fbom  Knox  Coukty. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
V.  A.  HuFFAKER,  Judge. 

J.  W.  Fox  for  Plaintiff  in  Error. 

L.  D.  Smith  for  Defendant  in  Error. 

Mb.  Justice  Hal.1.  delivered  the  opinion  of  the 
Court 

This  suit  was  instituted  in  the  Circuit  Court  of  Knox 
County  by  the  plaintiff  in  error,  C.  G.  Eenegar,  for  his 
own  use  and  benefit,  and  for  the  use  and  benefit  of  J.  T. 
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Brooks  Produce  Company  and  W.  M.  Gillenwaters,  against 
the  Southern  Railway  Company  to  recover  damages  sus- 
tained to  a  car  of  dressed  poultry  while  being  transported 
from  Kjioxville,  Tennessee,  to  Atlanta,  Georgia,  over  its 
line  of  road,  the  same  being  consigned  to  Turner  Brothers 
at  Atlanta,  Georgia. 

The  plaintiff  alleged  in  his  declaration  that  on  the  2  2d 
day  of  December,  1913,  he  delivered  in  freight  car  No. 
6030  A.  R.  L.,  furnished  him  by  the  defendant  company, 
24,660  pounds  of  fresh  dressed  poultry  in  good  condition, 
the  property  of  plaintiff  and  the  said  J.  T.  Brooks  Pro- 
duce Company  and  W.  M.  Gillenwaters,  to  be  shipped  or 
transported  by  said  defendant  company  to  Turner  Broth- 
ers at  Atlanta,  Georgia;  that  said  car  of  poultry  was 
shipped  in  the  name  of  plaintiff,  C.  G.  Eenegar,  in  a 
refrigerator  car,  properly  cooled,  refrigerated,  and  put  in 
proper  condition,  having  its  ice  bunkers  properly  filled  with 
sufficient  ice  to  keep  said  poultry  cool  and  in  good  con- 
dition throughout  the  period  of  transportation,  but  through 
the  negligence  of  the  defendant  company,  while  said  car 
was  being  transported  from  Knpxville  to  Atlanta,  Georgia, 
and  before  the  same  was  delivered  to  the  consignees  at  At- 
lanta, said  car  was  wrecked,  broken  and  mashed  so  as  to 
permit  the  refrigeration  or  cold  air,  confined  in  said  car 
as  a  result  of  the  same  being  properly  iced,  to  escape  from 
said  car  and  to  become  filled  with  warm  air,  which  passed 
into  said  car  through  the  openings  made  in  the  same  by 
and  through  the  negligence  of  the  railway  company,  there- 
by exposing  said  dressed  poultry  to  said  warm  and  imre- 
frigerated  air,  causing  it  to  deteriorate,  decompose,  dam- 
age, and  to  become  practically  unfit  for  use,  all  to  plain- 
tiff's damage. 

To  this  declaration  the  railway  company  filed  a  plea 
of  not  guilty. 
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A  trial  of  the  case  in  the  Court  below  before  the  Court 
and  a  jury  resulted  in  a  verdict  and  judgment  for  the  rail- 
way company,  the  verdict  being  directed  by  the  Court  upon 
the  railway  company's  motion,  made  at  the  close  of  all 
the  evidence,  through  its  counsel.  From  this  judgment 
the  plaintiff  below,  C.  G.  Renegar,  has  appealed  to  this 
Court,  and  has  assigned  errors. 

The  plaintiff's  evidence  disclosed  that  a  certain  portion 
of  said  poultry  belonged  to  him  personally,  and  another 
portion  to  J.  T.  Brooks  Produce  Company,  and  still  an- 
other portion  to  W.  M.  Gillenwaters,  and  it  was  intended 
by  plaintiff,  J.  T.  Brooks  Produce  Company,  and  said 
Gillenwaters  to  ship  said  poultry  to  different  consignees 
in  Atlanta,  but  that  when  they  came  to  make  the  contract 
of  shipment  after  said  poultry  had  been  loaded  into  the 
car  it  was  suggested  by  the  agent  of  the  railway  company 
that  it  was  necessary,  in  order  for  them  to  secure  a  car- 
load freight  rate,  to  ship  said  car  of  poultry  in  the  name 
of  one  of  said  consignors  consigned  to  one  particular  con- 
signee at  Atlanta.  This  suggestion  was  accepted  and 
adopted  by  said  shippers,  and  the  entire  car  of  poultry 
was  shipped  in  the  name  of  plaintiff  below,  C.  G.  Kene- 
gar,  and  was  consigned  ^to  Turner  Brothers,  instead  of  the 
various  consignees  to  whom  said  poultry  was,  in  fact,  to 
be  delivered  upon  its  arrival  at  Atlanta. 

Upon  the  foregoing  facts  being  developed  by  the  plain- 
tiff's evidence,  counsel  for  defendant  railway  company 
made  the  point  that  no  recovery  could  be  had  for  dam- 
ages in  said  suit  to  the  poultry  belonging  to  J.  T.  Brooks 
Produce  Company  and  to  W.  M.  Gillenwaters,  for  the 
reason,  that  damage  or  loss  to  each  shipment,  if  any,  con- 
stituted a  separate  cause  of  action.  Thereupon,  it  was 
ruled  by  the  trial  Judge  that  the  plaintiff  Renegar  could 
only  recover  for  damage  to  his  individual  property  and 
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could  not  recover  damages  for  property  owned  by  Brooks 
and  Gillenwaters,  and  refused  and  declined  to  permit  the 
plaintiff  to  introduce  proof  showing  the  damage  or  loss 
to  the  portions  of  the  poultry  owned  by  J.  T.  Brooks  Pro- 
duce Company  and  W.  M.  Gillenwaters,  respectively. 

Thereupon,  the  plaintiff  Renegar  moved  the  Court  to 
be  allowed  to  amend  the  summons  and  declaration  so  as 
to  strike  out  the  words  "for  the  use  and  benefit  of  him- 
self and  J.  T.  Brooks  Produce  Company  and  W.  M.  Gil- 
lenwaters," thus  making  said  action  in  the  name  of  C.  G. 
Renegar,  J.  T.  Brooks  Produce  Company  and  W.  M.  Gil- 
lenwaters jointly.  The  Court  declined  to  allow  this 
amendment,  the  proof  showing  that  Renegar,  individually, 
owned  a  portion  of  the  property;  J.  T.  Brooks  Produce 
Company,  individually,  owned  another  portion,  and  W.  M. 
Gillenwaters,  individually,  still  another  portion.  The 
Court  evidently  proceeded  upon  the  theory  that  a  joint 
recovery  could  not  be  had  in  said  suit  for  injury  to  three 
separate  and  distinct  shipments  belonging  to  entirely  dif- 
ferent parties. 

After  the  ruling  of  the  Court  above  mentioned,  the 
plaintiff  Renegar,  on  cross  examination,  testified  that  he 
and  J.  T.  Brooks  Produce  Company  owned  jointly  a  por- 
tion of  the  shipment,  to  wit,  twenty-three  barrels  of  tur- 
keys that  were  delivered  to  McCuUa  Brothers. 

Upon  this  testimony  being  given  by  Renegar  the  Court 
ruled  that  the  suit  might  be  prosecuted  in  the  names  of 
J.  T.  Brooks  Produce  Company  and  Renegar  for  the  re- 
covery of  any  damages  shown  to  have  been  done  to  the 
poultry  jointly  owned  by  them,  but  declined  to  allow  the 
amendment  as  to  Gillenwaters,  because  the  proof  showed 
that  Gillenwaters  had  no  interest  whatever  in  the  produce 
belonging  to  Renegar  and  J.  T.  Brooks  Produce  Company, 
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and  that  J.  T.  Brooks  Produce  Company  and  Renegar  had 
DO  interest  in  the  produce  belonging  to  Gillenwaters. 

There  was  no  evidence  tending  to  show  that  there  had 
been  any  loss  or  injury  to  the  poultry  owned  by  the  plain- 
tiff Renegar  and  J.  T.  Brooks  Produce  Company' jointly. 
The  only  loss  or  injury  sustained  by  any  part  of  said 
shipment  was  to  that  portion  belonging  to  Gillenwaters^ 
and  the  twenty-three  barrels  of  turkeys  owned  jointly  by 
Renegar  and  J.  T.  Brooks  Produce  Company  shipped  to 
McCuUa  Brothers.  The  turkeys  shipped  to  ilcCulla 
Brothers  were  delivered  to  them;  accepted  by  them  and 
paid  for  in  full,  with  the  exception  of  $73.00,  which  Mc- 
Culla  Brothers  deducted  from  the  invoice  price  of  said 
turkeys.  Just  w^hy  this  $73.00  was  deducted  by  McCuUa 
Brothers  from  the  invoice  price  of  said  turkeys  does  not 
definitely  appear  from  the  proof. 

At  the  close  of  all  the  evidence,  the  Court  being  of  the 
opinion  that  Renegar  and  J.  T.  Brooks  Produce  Com- 
pany had  not  sustained  any  loss  to  that  portion  of  the 
poultry  owned  by  them  jointly,  and  the  Court  being  of 
the  opinion  that  there  could  be  no  recovery  in  said  action 
for  the  damage  to  that  portion  of  said  shipment  belong- 
ing to  W.  M.  Gillenwaters  individually,  directed  a  ver- 
dict in  favor  of  the  railway  company  upon  its  motion,  and 
judgment  was  entered  accordingly  and  plaintiff  was  taxed 
with  the  costs  of  the  cause. 

The  question  presented  by  the  assignments  of  error,  and 
which  is  determinative  of  the  case,  is  whether  or  not  the 
poultry  having  been  shipped  in  the  name  of  the  plaintiff 
Renegar  as  consignor,  he  had  such  special  property  in  the 
same,  though  not  the  absolute  owner  of  certain  distinct  por- 
tions of  said  shipment,  he  could  maintain  the  present  action 
in  his  own  name  to  recover  damages  for  injury  to  that 
portion  of  said  shipment  not  belonging  to  him,  for  the 
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use  and  benefit  of  the  real  owners.  If  he  can  recover  at 
all,  it  must  be  upon  this  theory.  He  could  certainly  not 
recover  for  loss  or  damage  to  property  in  which  he  had 
no  interest  or  special  property  that  would  enable  him  to 
maintain  the  action. 

The  action  was  one  on  the  case  and  not  one  on  the 
contract.  The  general  rule  is,  where  the  action  is  one  in 
tort,  that  the  suit  must  be  brought  by  the  owner  of  the 
goods,  or  by  some  person  having  a  special  property  in 
them.  Where  the  suit  is  upon  the  contract  of  carriage, 
the  right  of  action  for  the  damages  accrues  to  the  con- 
signor or  person  with  whom  the  contract  is  made,  imme- 
diately upon  loss  or  injury  to  the  goods,  without  regard  to 
his  interest  or  ownership.  He  may  recover  full  damages 
in  trust  for  the  consignee  or  other  person  to  whom  the  goods 
may  have  belonged:  Hutchison  on  Carriers  (3rd  Ed.), 
Vol.  3,  section  1314;  Carter  v.  Qraves,  9  Yerg.,  446;  6 
Cyc,  510. 

We  are  of  the  opinion,  in  view  of  the  agreement  between 
the  parties  to  turn  the  goods  over  to  the  plaintiff  Renegar 
for  shipment  in  his  name,  which  agreement  was  made  with 
the  consent  and  approval  of  the  railway  company,  that 
Renegar  had  the  right  to  maintain  the  action  not  only  for 
his  own  use  and  benefit,  but  for  the  use  and  benefit  of  the 
other  parties  who  w^ere  the  real  owners  of  portions  of  said 
shipment. 

We  think  the  agreement  had  the  effect,  as  between  the 
owners  of  the  goods,  of  constituting  the  plaintiff  Renegar 
a  bailee  for  the  purpose  of  making  shipment,  and  gave  him 
such  a  special  property  in  the  goods  as  entitled  him  to 
maintain  the  action  for  the  use  and  benefit  of  all  the  in- 
terested parties,  and  a  recovery  by  him  in  such  action 
would  preclude  a  further  recovery  by  any  or  all  of  the 
parties  interested,  and  the  railway  company  could  in  no 
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way  be  prejudiced  by  permitting  the  plaintiff  to  recover 
the  full  damages  sustained  by  the  goods,  which  would  nat- 
urally be  held  by  him  in  trust  for  those  for  whose  benefit 
the  action  was  brought,  to  the  extent  of  their  respective 
losses. 

''If  the  action  against  the  carrier  is  in  tort  it  should  be 
brought  by  the  owner  of  the  goods,  whether  he  be  consignor 
or  consignee  or  a  third  person.  But  it  is  not  necessary  that 
the  ownership  should  be  absolute ;  a  bailee  has  such  special 
property  in  the  goods  that  he  may  maintain  action  for 
damage  thereto.  Anyone  having  a  beneficial  interest  in 
the  goods  may  maintain  the  action."     6  Cyc,  610. 

The  agreement  to  ship  the  goods  in  Renegar's  name  as 
consignor  was  made  at  the  suggestion  of  the  railway  com- 
pany's agent.  Renegar,  by  said  mode  of  shipment,  be- 
came liable  for  the  freight  charges,  and  had  other  bene- 
ficial interests  in  the  shipment ;  and  the  jail  way  company, 
we  think,  is  estopped  to  deny  his  right  to  maintain  the 
present  action  for  damages  to  said  goods. 

The  judgment  of  the  Court  below,  in  so  far  as  it  ad- 
judged that  plaintiff  in  error  could  not  recover  for  the 
damage  sustained  by  that  portion  of  the  shipment  belong- 
ing to  W.  M.  Gillenwaters,  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial  as  to  said  shipment;  but  in  so 
far  as  the  Court  directed  a  verdict  against  the  plaintiff  in 
error  as  to  his  right  to  recover  for  damage  to  that  portion 
of  the  shipment  belonging  to  plaintiff  in  error  and  J.  T. 
Brooks  Produce  Company  jointly,  is  affirmed,  there  being 
no  evidence  upon  which  a  verdict  could  be  based  as  to  that 
portion  x>f  the  shipment 

The  railway  company  will  be  taxed  with  the  costs  of 
this  appeal. 
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Banks  Geocery  Company  v.  W.  R.  Wheatley  et  al. 


1.  Pabtnebship.    LiahUity  of  paa-t  owner  of  mercantile  estahlUh- 

ment. 

The  owner  of  an  Interest  in  a  mercantile  establisliment  is  liable 
for  the  debts  of  the  concern,  although  he  was  considered  as 
having  a  specific  Interest  in  the  property  without  participation 
in  profits,  and  although  his  name  was  unknown  and  he  took 
no  part  in  the  management  of  the  business. 

2.  Judgments  and  Decbees  Against  Estates  of  Decedents. 

a  decree  which  awards  a  recovery  against  the  estate  of  a  de^ 
ceased  party  whose  administrator  is  before  the  Court,  is  not 
void  because  rendered  against  an  estate  instead  of  against  the 
personal  representative.    This  is  a  mere  Irregularity. 

8.  Chancebt  Pleading  and  Pbaotice.    Requisite  proof  tchere  oath 
of  defendant  waived. 

When  complainant  in  his  bill  waives  the  oath  of  a  defendant, 
the  fact  that  the  defendant  nevertheless  swears  to  his  answer, 
will  not  impart  to  the  answer  any  other  efl!ect  than  that  of 
raising  an  issue.  Complainant  is  not  required  to  establish  his 
case  by  two  witnesses  or  one  witness  and  corroborating  cir- 
cumstances. 


Fbom  Habdeman  County. 


Appealed   from   the   Chancery    Court    of    Hardeman 
County.    E.  L.  Bullock^  Chancellor. 

H.  C.  Cabteb  for  Appellant. 

A.  J.  CoATES  for  Appellees. 

Pbesiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 
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The  bill  in  this  case  was  filed  bay  23,  1912,  by  the 
Banks  Grocery  Co.,  of  Memphis,  Tenn.,  and  four  other 
concerns,  three  of  them  doing  business  in  the  State  of  Mis- 
souri and  one  in  the  State  of  Illinois,  against  W.  K.  and 
J.  A.  Wheatley  and  W.  R.  Reynolds,  Sir.,  of  Hardiman 
County. 

It  was  filed  as  a  general  creditor's  bill  against  a  busi- 
ness concern  doing  business  under  the  firm  name  of  Wheat- 
ley  Brothers.  The  complainants  allege  that  they  are  credi- 
tors of  said  Wheatley  Brothers  in  amounts  specified,  one 
by  judgment,  and  the  others  by  accounts  verified. 

The  biU  alleges  that  said  concern  was  indebted  to  vari- 
ous other  parties  and  names  several. 

It  is  alleged  that  the  defendants,  in  January,  1910, 
Bolivar,  Tenn.,  under  the  firm  name  of  Wheatley  Brothers, 
and  that  January  3,  1912,  judgments  were  taken  against 
said  firm  by  certain  creditors,  who  had  execution  issued 
which  were  levied  on  their  stock  of  goods  which  were  sold, 
leaving  complainants  and  the  other  creditors  of  the  firm 
unpaid  and  that  the  property  of  defendants,  W.  R.  and 
J.  A.  Wheatley  had  been  exhausted  by  judgments  and  exe- 
cutions at  law  to  pay  the  debts  of  Wheatley  Brothers  and 
that  the  said  Wheatleys  were  insolvent  and  that  nothing 
could  be  made  out  of  them  by  judgment  or  execution  at 
law. 

The  bill  then  alleges  that  defendant,  W.  R.  Reynolds, 
Sr.,  was  a  partner  in  said  firm  of -Wheatley  Brothers,  shar- 
ing equally  in  the  losses  and  profits  of  the  same,  but  that 
hia  name  did  not  appear  as  a  partner  in  the  business ;  and 
the  charge  is  that  said  Reynolds  was  a  partner  in  said 
firm  and  that  he  owned  a  half  interest  in  it,  and,  hence, 
was  liable  to  complainants  and  all  of  the  other  creditors 
of  the  firm  for  the  amount  of  their  debts. 
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It  is  alleged  that  originally,  said  business  was  run  in 
the  name  of  W.  H.  Eeynolds,  Jr.,  a  son  of  W.  11.  Rey- 
nolds, Sr.,  but,  nevertheless,  at  the  same  time  W.  H.  Rey- 
nolds, Sr.,  was  the  owner  of  one-half  interest  in  the  busi- 
ness and  a  partner  in  the  same,  and  that  W.  H.  Reynolds, 
Jr.,  sold  out  his  onehalf  interest  in  the  business  to  his 
father,  W.  H.  Reynolds,  Sr.,  in  1911,  and  that  while  W. 
H.  Reynolds,  Sr.,  owned  the  entire  business,  still  the  same 
was  run  in  the  name  of  J.  A.  Wheatley,  a  son-in-law  of 
said  Reynolds,  Sr.,  and  that  thereafter,  September  1,  1911, 
said  Reynolds,  Sr.,  sold  a  one-half  interest  in  his  stock 
of  goods  in  said  business  to  the  defendant,  W.  R.  Wheatley, 
and  the  business  was  then  run  in  the  name  of  Wheatley 
Brothers,  but  that  said  Reynolds,  Sr.,  continued  to  own  a 
one-half  interest  in  it,  and  that  defendant,  J.  A.  Wheatley, 
his  son-in-law,  acting  as  the  agent  of  said  Reynolds,  Sr., 
managed  and  carried  on  the  business. 

In  other  words,  the  charge  is  that  said  Reynolds,  Sr., 
was  a  partner  in  the  business  of  Wheatley  Brothersj  own- 
ing a  half  interest  in  it  and  sharing  equally  in  the  profits 
and  losses  of  the  same,  and,  therefore,  he  was  liable  to 
complainants  for  the  payment  of  their  debts,  the  business 
being  owned  by  W.  R.  Wheatley  and  W.  R.  Reynolds,  Sr., 
jointly. 

It  is  charged  that  no  part  of  the  business  was  owned  by 
defendant,  J.  A.  Wheatley,  and  that  he  only  acted  as  the 
agent  of  said  Reynolds,  Sr. 

It  is  charged  that  the  business  was  carried  on  in  this 
manner  until  January,  1912,  when  the  creditors  of  Wheat- 
ley  Brothers  obtained  judgments  and  executions  and  closed 
out  the  business  and  sold  out  the  stock  of  goods,  leaving 
the  debts  of  complainants  unpaid. 

The  prayer  of  the  bill  is  that  it  be  filed  as  a  general 
creditor's  bill  in  behalf  of  complainants  and  all  the  other 
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creditors  of  Wheatley  Brothers  and  that  it  be  sustained  as 
such. 

An  answer  is  asked  from  defendants,  but  their  oath  is 
waived.  Defendants  prayed  that  the  bona  fide  creditors 
of  defendants  be  required  to  prosecute  their  claims  in  this 
Court  in  this  cause,  they  to  be  permitted  to  file  their  debts 
in  term  or  in  vacation,  and  be  permitted  to  prove  the  same 
before  the  Master,  and  that  they  be  granted  all  the  bene- 
fits of  this  proceeding  to  which  complainants  may  be  en- 
titled, and  that  the  Master  be  directed  to  notify  by  publi- 
cation the  creditors  of  defendants  to  file  their  claims. 

They  pray  that  judgments  be  rendered  against  defend- 
ants W.  E.  and  J.  A.  Wheatley  and  W.  H.  Eeynolds,  Sr., 
in  favor  of  complainants  for  the  amounts  due  them  on  their 
respective  claims  and  in  favor  of  all  other  creditors  filing 
and  proving  their  claims. 

It  is  further  asked  that  W.  H.  Reynolds,  Sr.,  be  de- 
clared a  partner  of  the  firm  of  complainant. 

It  is  asked  that  all  other  creditors  of  Wheatley  Brothers 
be  enjoined  from  prosecuting  any  suit  or  suits  against  de- 
fendants in  any  Court  and  that  they  be  required  to  prose- 
cute their  claims  in  this  case  in  this  Court. 

It  is  asked  that  the  Master  be  directed  to  take  and  state 
an  account  showing  the  name  of  the  creditors  of  Wheatley 
Brothers,  the  amount  due  each,  the  probable  amount  of 
the  cost  and  expenses  of  the  suit,  including  a  reasonable 
fee  for  the  soliditors  of  complainants,  and  that  complain- 
ants and  other  creditors  of  defendants  be  granted  all  such 
further  and  general  relief  as  they  may  be  entitled  to.  It 
is  readily  seen  that  the  main  object  of  this  bill  was  to 
hold  W.  H.  Reynolds,  Sr.,  as  a  member  of  the  firm  of 
Wheatley  Brothers  and  liable  to  pay  the  debts  of  com- 
plainants. The  accounts  claimed  in  the  bill  are  made  ex- 
hibits thereto.    Defendant,  W.  H.  Reynolds,  Sr.,  answered 
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the  bill  under  oath,  although  his  oath  to  the  answer  was 
waived  June  1,  1912.  He  denied  that  he  was  ever  at  any 
time,  a  member  of  the  firm  of  Wheatley  Brothers,  or  a 
partner  in  said  firm.  He  denied  that  he  owned  a  one-half 
interest  in  said  firm  or  any  interest  whatever.  He  denied 
that  he  shared  any  of  the  profits  and  losses  in  said  busi- 
ness. He  denied  that  he  was  in  any  way,  manner,  or  form, 
liable  for  any  of  the  debts  or  any  obligations  of  any  kind, 
of  said  Wheatley  Brothers  to  complainants  or  to  anybody 
else.  He  denied  that  he  had  any  interest  in  said  firm,  or 
that  he  received  any  of  the  profits  thereof.  He  denied  that 
he  was  in  any  way,  manner,  or  form,  connected  with  the 
firm  of  Wheatley  Brothers,  or  their  business.  He  denied 
that  he  was  indebted  to  complainants  or  any  other  person  on 
account  of  Wheatley  Brothers,  and  he  says  that  every  alle- 
gation in  the  bill  charging  that  he  was  a  partner  of  said 
Wheatley  Brothers  or  owned  a  one-half  interest  in  their 
business  or  any  other  interest,  or  was  sharing  the  profits 
or  losses  of  said  business,  or  was  at  any  time  responsible 
for  any  debt  contract  or  other  obligation  of  said  firm,  or  in 
any  way  or  form  connected  with  said  business,  is  abso- 
lutely and  unqualifiedly  untrue.  He  avers  that  the  busi- 
ness originally  belonged  to  his  son,  W.  H.  Reynolds,  Jr. 
That  he  bought  said  stock  of  goods  and  gave  it  to  his  son 
in  order  to  start  him  in  business ;  that  later  on,  he  bought 
a  one-half  interest  in  said  business  from  his  son  for  his 
daughter,  Mrs.  Maggie  Wheatley,  wife  of  defendant,  J.  A. 
Wlieatley,  and  gave  it  to  her,  and  that  after  this,  his  son, 
W.  H.  Reynolds,  Jr.,  decided  to  retire  from  the  business 
and  go  West,  and  he  sold  his  interest  to  defendant,  W.  R. 
Wheatley ;  that  at  the  request  of  J.  A.  Wheatley,  respond- 
ent paid  J.  A.  Wheatley  the  purchase  price  for  W.  R. 
Wheatley,  on  a  promise  that  W.  R.  Wheatley  would  pay 
back  the  money  to  him  in  a  few  days,  which  he  did.     He 
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alleges  that  after  the  sale  of  W.  H.  Eeynolds,  Jr.,  to  W.  K. 
Wheatley,  the  business  was  run  in  the  name  and  style  of 
Wheatley  Brothers,  and  was  owned  by  W.  R.  Wheatley 
and  Mrs.  Maggie  Wheatley  until  her  death,  which  occurred 
subsequent  to  the  purchase  of  said  interest  by  W.  R.  Wheat- 
ley  in  the  business. 

He  alleges  that  J.  A.  Wheatley  was  engaged  in  said  busi- 
ness before  said  W.  H.  Reynolds,  Sr.,  retired  as  agents  for 
his  wife,  Mrs.  Maggie  Wheatley,  managing  and  looking 
after  her  interest  in  the  same,  and  that  after  W.  R  Wheat- 
ley  came  into  the  business  J.  R.  Wheatley  continued  in 
the  business  as  before,  acting  as  agent  for  his  wife  until 
her  death.  That  after  her  death,  the  business  was  con- 
tinued on  without  any  change  so  far  as  respondent  knew, 
until  he  failed  and  the  business  was  sold  out.  He  alleges 
that  the  business  was  run,  managed,  and  controlled  by 
W.  R.  Wheatley  and  J.  A.  Wheatley  from  and  after  W.  R 
Wheatley  came  into  business  and  that  respondent  had  noth- 
ing to  do  with  it,  and  had  no  interest  in  it,  further  than 
that  he  desired  to  see  the  business  prosper  on  account  of 
the  infant  children  of  his  deceased  daughter,  Maggie 
Wheatley,  who  were  dependent  upon  said  business  for  sup- 
port, and  that  this  was  respondent's  object  and  purpose  in 
giving  her  said  one-half  interest  in  said  business,  that  is, 
to  provide  support  for  her  and  her  minor  children. 

He  alleges  that  all  allegations  in  the  bill  charging  that 
respondent  was  in  any  way  liable  for  any  debt,  contract 
or  obligation  of  Wheatley  Brothers,  or  was  in  any  way 
connected  with  the  same,  or  interested  in  the  same,  not 
specifically  denied,  he  denies  generally  and  as  fully  as  if 
eeparately  and  specifically  denied. 

It  appears  that  Monday,  September  20,  1912,  the  death 
of  defendant,  W.  H.  Reynolds,  Sr.,  was  suggested  and  ad- 
mitted in  open  Court,  and  by  consent  of  solicitors  of  L.  B. 
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Reynolds  and  W.  H.  Reynolds,  Jr.,  given  in  open  Court 
the  cause  was  continued  until  the  following  term. 

The  deposition  of  W.  R.  Wheatley,  it  appears,  was 
taken  for  complainants.     It  is  of  considerable  length. 

Several  other  depositions  were  taken  in  the  case,  to 
which  there  were  numerous  exceptions,  some  of  which  were 
sustained  and  other  overruled  by  the  Master. 

The  cause  came  on  for  hearing  before  Chancellor  Bul- 
lock, we  infer  from  the  record,  in  October,  1913.  He 
filed  a  memorandum  opinion  to  the  effect  that  the  claims 
sued  on  in  the  bill  had  not  been  established  by  any  evi- 
dence  and  in  that  shape  he  would  have  to  dismiss  the  bill, 
but  that  one  of  the  defendants  had  asked  for  a  remand  of 
the  case,  and,  exercising  his  discretion  under  the  authori- 
ties, remanded  the  cause  for  proof  by  both  parties,  fixing 
the  time  in  which  it  was  to  be  taken. 

The  bill  was  taken  for  confessed  as  to  W.  R.  and  J.  A. 
Wheatley. 

It  further  appears  that  in  March,  1914,  the  death  of 
W.  H.  Reynolds,  Jr.,  one  of  the  joint  administrators  with 
the  bill  annexed  of  W.  R.  Reynolds,  Sr.,  was  suggested 
and  admitted  in  open  Court,  and  the  cause  was  revived  or 
permitted  to  stand  for  further  proceedings  against  the  sur- 
viving administrator  with  the  will  annexed,  to  wit,  L.  B. 
Reynolds. 

The  will  of  W.  H.  Reynolds,  Sr.,  appears  in  the  record, 
but  there  is  an  agreement  of  counsel  that  it  is  improperly 
copied  in  the  transcript,  as  it  was  not  offered  in  evidence 
in  the  case  and  it  is  agreed  that  it  is  no  part  of  the  record 
in  this  case. 

It  appears  that  the  the  cause  came  on  for  final  hearing 
before  the  Chancellor  in  March,  1914,  upon  the  bill,  an- 
swer of  defendant  W.  H.  Reynolds,  Sr.,  and  the  proof  and 
argument  of  counsel.    His  Honor,  the  Chancellor,  held  that 
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W.  H.  Reynolds,  Sr.,  was  the  owner  of  one-half  of  the 
stock  of  goods  involved,  and  that  he  was,  therefore,  liable 
for  the  debt  sued  oi»  in  this  case.  He  therefore  gave  judg- 
ment against  W.  R.  Wheatley  and  the  estate  of  W.  H.  Rey- 
nolds, Sr.,  deceased,  in  favor  of  the  Banks  Grocery  Co., 
for  $204.89,  and  in  favor  of  the  Allen  Coffee  Co.,  for 
$21.29,  and  in  favor  of  Swift  &  Co.,  for  $11.33,  and  in 
favor  of  the  Jackson  Vinegar  Co.,  for  $98.17,  and  in 
favor  of  the  George  Bosche  Produce  Co.,  for  $20.04,  and 
the  Judge  decreed  that  execution  in  favor  of  complain- 
ants against  defendants,  W.  R.  Wheatley  and  L.  B.  Rey- 
nolds, with  the  will  annexed  of  the  estate  of  W.  IT.  Rey- 
nolds, Sr.,  for  $355.23  and  the  costs  of  the  suit,  the  said 
sum  being  the  correct  sum  due  the  creditors  before  set 
out  in  his  decree. 

The  defendant,  L.  B.  Reynolds,  surviving  administra- 
tor, with  the  will  annexed  of  the  estate  of  W.  H.  Reynolds, 
Sr.,  excepted  to  the  ruling  and  decree  of  the  Court  in 
adjudging  that  W.  H.  Reynolds,  Sr.,  was  the  owner  of 
one-half  of  the  stock  of  goods  and  liable  for  the  debts  sued 
on  in  this  case,  and  to  so  much  of  the  decree  as  adjudged 
that  complainants  recover  of  the  estate  of  said  Reynolds, 
and  prayed  an  appeal,  which  was  granted  to  this  Court, 
upon  condition  that  he  execute  and  file  bonds  as  condi- 
tioned and  required  by  law  within  thirty  days  from  the 
date  of  the  decree  and  for  satisfactory  reasons  appearing 
he  was  allowed  thirty  days  in  which  to  prepare  and  file 
bill  of  exceptions.  No  bill  of  exceptions  was  filed  within 
the  time  allowed. 

A  motion  is  made  in  this  case  before  this  Court  to  dis- 
miss the  appeal  because  no  proper  appeal  bond  was  filed, 
and  counsel  representing  the  appellant  stated  in  open 
Court  that  a  proper  appeal  bond  would  be  given.  Of 
course,  the  appeal  bond  filed  in  this  case  is  not  the  appeal 
17 
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bond  required  by  law,  and  unless  a  proper  appeal  bond 
is  filed,  the  appeal  will  be  dismissed. 

Assuming  that  a  proper  appeal  bond  will  be  filed,  the 
case  is  before  us  upon  the  assignments  of  error  by  the  ad- 
ministrator with  the  will  annexed.  These  assignments  are 
as  follows,  in  substance: 

1.  That  the  Court  erred  in  excluding  certain  evidence 
ojBFered  by  plaintiff  in  error,  or,  properly  speaking,  the  ap- 
pellant. This  evidence  is  set  out  as  a  part  of  the  assign- 
ment. 

2.  The  second  error  is,  that  the  Court  erred  in  admitting 
the  following  evidence  offered  by  complainant  over  the 
objection  of  appellant.  This  evidence  is  set  out,  in  con- 
nection with,  and  as  a  part  of  this  assignment. 

3.  The  Court  erred  in  finding  from  the  proof  and  ad- 
judging that  W.  H.  Reynolds,  Sr.,  was  the  owner  of  one- 
half  of  the  stock  of  goods  of  Wheatley  Brothers  and  that 
he  was  liable  for  the  debts  sued  on  in  this  case. 

4.  The  Court  erred  in  decreeing  that  W.  H.  Reynolds, 
Sr.,  or  his  estate,  was  liable  for  the  debts  of  Wheatley 
Brothers,  and  in  decreeing  that  complainants  recover  of 
W.  R.  Wheatley  and  the  estate  of  W.  H.  Reynolds,  Sr., 
the  amount  of  complainants'  debts,  to  wit,  $355.23,  and 
the  costs  of  the  cause,  the  Court  finding  that  W.  H.  Rey- 
nolds, Sr.,  was  a  member  of  the  firm  of  Wheatley  Brothers 
or  a  co-partner  of  Wheatley  Brothers. 

5.  The  Court  erred  in  finding  that  W.  H.  Reynolds, 
Sr.,  was  liable  for  the  debts  of  Wheatley  Brothers  and  de- 
creeing that  complainants  recover  of  his  estate  their  debts 
against  Wheatley  Brothers  amounting  to  the  sum  aforesaid 
and  costs  of  the  cause. 

We  have  examined  the  record  in  this  case  and  we  feel 
constrained  to  hold,  under  the  weight  of  the  evidence,  that 
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W.  H.  Eeynolds,  Sr.,  as  held  by  the  Chancellor,  owned 
a  half  interest  in  the  business  of  Wheatley  Brothers,  and, 
in  the  sense  of  the  law,  was  a  partner  of  said  firm. 

Now,  if  we  are  correct  in  this  holding,  it  settles  the  de- 
terminative question  in  the  case.  The  exceptions  to  evi- 
dence in  this  case  and  the  rulings  of  the  Chancellor  there- 
on were  not  preserved  by  any  bill  of  exceptions  and  we 
cannot  consider  them.  His  rulings  are  not  set  out  in  his 
decree,  nor  do  his  rulings  appear  by  any  notation  upon  the 
depositions.  Quite  a  number  of  rulings  were  made  by  the 
Clerk  and  Master,  and  if  there  was  any  appeal  from  the 
rulings  of  the  Master,  we  have  been  unable  to  discover  that 
the  action  of  the  Chancellor  on  his  rulings  was  invoked. 
So,  we  cannot  consider  the  question  raised  with  respect  to 
the  admission  or  rejection  of  evidence. 

Quite  a  technical  question  is  made  by  the  learned  counsel 
of  appellant,  that  the  decree  is  erroneous,  in  that,  the  de- 
cree recites  that  it  is  a  decree  or  judgment  against  the 
estate  of  W.  H.  Eeynolds,  Sr.  We  are  rather  inclined 
to  think  that  this  is  an  endeavor,  to  use  the  language  of 
a  very  learned  Judge  in  the  past  history  of  the  State,  to 
"run  between  the  acorn  and  the  hull,"  and,  in  doing  so, 
it  is  "sticking  in  the  bark."  The  effect  of  the  decree  is, 
that  estate  of  W.  H.  Eeynolds,  Sr.,  is  liable  for  the  debts 
sued  on,  and  that  an  execution  issue  against  the  admin- 
istrator of  his  estate  with  the  will  annexed. 

Another  nice  question  is  made  by  the  learned  counsel, 
to  the  effect  that  the  answer  of  W.  H.  Eeynolds,  Sr.,  being 
under  oath,  has,  in  law,  the  ejBFect  of  a  deposition,  and  casts 
upon  the  complainant  the  burden  of  establishing  their  debts 
by  two  witnesses,  or  by  one  witness,  with  strong  corrobo- 
rating circumstances.  In  support  of  this  position,  he  cites 
the  case  of  Trahue^  Dams  &  Co.  et  als.  v.  Turner^  Admr., 
et  ah.,  10  Heiskell,  450,  451.     An  examination  of  this 
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case  and  the  opinion  by  Chief  Justice  Nicholson  does  not, 
in  our  opinion,  sustain  the  contention  of  learned  counsel. 
In  that  case,  the  bill  was  filed  in  the  Chancery  Court  by 
a  number  of  the  creditors  of  J.  W.  Durham  &  Brother, 
charging  that  they  had  fraudulently  sold  a  stock  of  goods 
to  J.  R.  Stone  for  the  purpose  of  avoiding  the  payment  of 
their  debts.  The  charge  was  made  in  the  bill,  that  Stone 
knew  of  this  purpose,  and  participated  in  their  fraudu- 
lent design.  The  bill  in  the  case  was  sworn  to  by  an  agent 
of  complainants,  who  swore  that  the  facts  stated  in  the 
till,  as  of  his  own  knowledge,  were  true,  and  that  those 
stated  on  information  and  belief  he  believed  to  be  true. 

An  attachment  was  granted  and  issued  to  attach  the 
stock  of  goods,  which  was  taken,  and  they  were  replevied 
by  Stone.  The  bill  was  filed  against  J.  W.  Durham  and 
P.  S.  Durham,  Joshua  R.  Stone  and  others. 

J.  W.  Durham  died,  leaving  P.  S.  Durham,  the  surviv- 
ing partner,  who  failed  to  answer. 

J.  R.  Stone  answered  and  denied  specifically  and  em- 
phatically every  allegation  of  fraud  as  to  himself  and  all 
knowledge  of  any  fraudulent  design  on  the  part  of  the 
Durhams.  Said  Judge  Xicholson :  "The  controlling  ques- 
tion in  the  case  is  whether  the  allegation  of  fraud  as  against 
the  Durhams  and  Stone  is  made  out  by  the  evidence." 

It  is  insisted  for  complainants,  that,  as  the  attachment 
bill  is  sworn  to,  as  well  as  the  answer,  the  result  is,  that 
the  bill  and  answer  only  make  up  the  issue,  and  that  as  the 
allegations  of  the  bill  are  sustained  by  one  witness,  that  is 
sufiicient  to  entitle  them  to  a  decree. 

It  apears,  we  asume  in  that  case,  that  the  answer  under 
oath  of  defendant  Stone,  was  not  waived,  and  that  he  an- 
swered under  oath.  It  has  been  repeatedly  held,  that 
where  the  bill  is  sworn  to,  the  denial  in  the  answer,  the 
oath  of  defendant  being  waived,  has  only  the  effect  to  make 
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an  issue  between  the  parties,  and  to  require  the  complain- 
ant to  prove  his  case  in  order  to  entitle  him  to  a  decree, 
and,  says  Judge  Nicholson,  of  course,  in  such  a  case  "one 
creditable  witness  would  be  sufficient  to  sustain  the  bill." 
McLard  v.  LinnvUle,  10  Hum.,  164. 
And  Judge  Nicholson  said: 

"The  general  rule  thus  recognized  has  been  ever  since 
followed  by  this  Court.  We  are  aware  of  no  rule  that 
makes  the  answer  of  the  defendant  in  a  case,  his  oath  being 
waived,  that  gives  it  the  effect  of  a  deposition.  The  rule, 
we  think,  is  well  established,  that  the  sole  effect  of  an 
answer  in  the  case  put,  is  put  in  issue  the  claim  or  con- 
tention of  the  complainant,  and  to  require  the  establish- 
ment by  such  proof  as  satisfies  the  Court." 

There  is  no  reversible  error  in  the  decree  of  the  Court 
below  and  it  will  be  affirmed  with  cost. 


? 
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Bank  of  Henninq  v.  L.  B.  Graves  et  al. 

1.  Alteration  of  Instruments.    Striking  out  immaterial  clause. 

Implied  consent  of  maker. 

The  alteration  of  a  promissory  note  by  striking  out  an  imma- 
terial clause  which  did  not  change  the  contractual  relations,  if 
innocently  made,  will  not  defeat  the  right  of  the  payee  to  re- 
cover. 

2.  Same.     Striking  out  so  as  to  conform  to  understanding  of 

parties. 

The  striking  out  of  a  clause  of  a  note  so  as  to  conform  to  the 
real  understanding  of  the  parties  made  In  good  faith  does 
not  vitiate  a  promissory  note. 

3i  Same.    Questions  of  good  faith  and  implied  autJiority, 

Whether  certain  alterations  in  a  promissory  note  were  made  in 
good  faith  and  presumably  with  the  consent  of  the  maker,  are 
questions  of  fact  which  should  be  submitted  to  the  Jury  in  a 
suit  wherein  the  alteration  is  relied  upon  to  defeat  collection. 


From  Laudeedalb  County. 


Appeal  in  error  from  the  Circuit  Court  of  Lauderdale 
County.     S.  J.  Eveeett^  Judge. 

Steele  &  Steele  for  Plaintiff  in  Error. 

Craig  &  Bullock  for  Defendants  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  suit  was  commenced  August  20,  1913,  before  a 
Justice  of  the  Peace  by  plaintiff  in  error  to  recover  from 
L.  R.  Graves  and  R.  E.  Downing  on  a  promissory  note  for 
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$402.60  executed  January  1,  1913,  and  due  six  months 
after  date,  and  made  payable  to  plaintiff  in  error. 

Defendant  Downing,  when  the  suit  was  brought,  had 
moved  to  Dyer  County,  and  a  counterpart  summons  was 
served  upon  him  in  that  county. 

Mr.  Graves  put  in  a  special  plea  of  non  est  factum  be- 
fore the  Justice  of  the  Peace,  which  will  be  noticed  fur- 
ther on  in  the  opinion,  as  well  as  the  note  sued  on. 

The  Justice  of  the  Peace,  September  9,  1913,  heard 
the  case,  which  was  taken  under  advisement  by  him  until 
September  22,  1913,  when  he  rendered  judgment  upon 
the  note  with  interest,  with  an  attorney  fee  of  $25.00  and 
cost  against  both  Mr.  Graves  and  Mr.  Downing. 

Mr.  Graves  prayed,  was  granted,  and  perfected  an  ap- 
peal to  the  Circuit  Court  of  the  county. 

Mr.  Downing  did  not  appeal. 

The  case  was  heard  in  the  Circuit  Court  before  the 
Judge  thereof  and  a  jury,  in  August,  1914. 

The  jury  returned  a  verdict  in  favor  of  Mr.  Graves 
and  the  bank  was  taxed  with  the  costs.  It  moved  for  a 
new  trial,  stating  ten  grounds  in  support  of  its  motion. 
Its  motion  was  overruled  and  it  appeal  in  error  to  this 
Court.     It  assigns  in  this  Court  the  following  errors: 

1.  There  is  no  material  evidence  to  support  the  ver- 
dict of  the  jury. 

2.  The  great  weight  of  the  evidence  is  against  the  ver- 
dict of  the  jury,  and  in  favor  of  the  contentions  of  the 
bank. 

3.  The  Court  erred  in  charging  the  jury  as  follows: 
"If  you  are  satisfied  from  the  proof  in  this  cause  by  a 
preponderance  of  the  evidence,  that  at  the  time  L.  B. 
Graves  signed  the  note  as  security,  that  it  had  attached 
to  it  another  note  as  collateral  and  that  it  also  contained 
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the  words,  'Collaterals  have  been  deposited  with  and 
pledged  to  said  bank  as  follows' — and  that  after  he  signed  . 
said  note  this  language  that  I  have  just  read  to  you  was 
stricken  out,  and  that  the  collateral  was  detached  from 
the  note  so  as  to  change  the  note  from  what  it  was  when 
he  signed  it,  then  plaintiff  in  this  cause  could  not  recover 
and  your  verdict  would  be  for  the  defendant." 

4.  The  Court  erred  in  charging  the  jury  as  follows: 
"Or  if  you  find  this  note  was  sent  to  Newbern  and  signed 
there  by  Mr.  Downing  and  that  before  Mr.  Graves  signed 
this  note  this  language — 'Collaterals  have  been  deposited 
with  and  pledged  to  said  bank  as  follows;'  was  stricken 
out  and  this  collateral  detached,  then  your  verdict  would 
be  for  the  plaintiff." 

6.  The  Court  erred  in  the  following  part  of  his  charge : 
"Now,  if  you  find  by  a  preponderance  of  the  evidence 
— the  burden  is  stiU  upon  Mr.  Graves  to  show  that, — if 
you  find  that  by  a  preponderance  of  the  evidence  that  this 
collateral  note  had  been  with  this  note  through  the  differ- 
ent renewals  and  followed  on  down  to  this,  and  was  agreed 
and  understood  at  the  time  this  note  was  made  and  Mr. 
Graves  signed  it,  that  this  collateral  note  should  be  ex- 
hausted before  he  was  to  be  liable,  and  you  further  find 
that  no  effort  had  been  made  to  collect  the  collateral  note, 
or  to  exhaust  the  collateral,  then,  the  plaintiff  could  not 


recover." 


6.  The  Court  erred  in  refusing  to  charge  this  request 
of  the  bank :  '*If  you  find  from  the  proof  that  the  words 
were  marked  out  in  the  note  after  Mr.  Graves  signed  the 
note,  and  you  further  find  there  was  no  agreement  between 
Mr.  Graves  and  the  bank  that  any  collateral  should  be  held 
as  security  for  this  note,  then  I  charge  you  that  the  erasure 
of  said  words  would  not  be  a  material  alteration  of  said 
note,  and  would  not  change  the  legal  effect  of  the  parties 
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or  the  instrument,  and  if  you  find  the  facts  that  way,  your 
verdict  should  be  for  the  plaintiff,  and  the  burden  of  proof 
is  upon  Mr.  Graves  to  show  that  there  was  an  agreement 
that  said  collateral  was  16  be  held  for  this  note." 

The  seventh  assignment  of  error  is  directed  to  the  re- 
fusal of  the  Judge  to  charge  this  request  of  the  bank :  ''If 
jou  find  from  the  proof  that  the  note  sued  on  was  drawn 
up  by  Mr.  Lipscomb,  the  cashier  of  plaintiff  bank,  and  by 
him  mailed  to  Mr.  Downing  at  Newbem,  and  that  when 
the  note  was  drawn  up,  that  immediately  after  the  words 
— 'Collaterals  have  been  deposited  with  and  pledged  to  said 
bank  as  follows:' — contained  in  said  note,  that  three  or 
four  blank  lines  on  a  blank  space  were  left  in  said  note 
inmiediately  after  and  following  said  words  above  set  out, 
so  that  a  description  of  collaterals  could  be  filled  in  said 
lines,  or  blank  spaces,  on  said  note,  and  thai  the  purpose 
of  said  words  was  to  identify  aiiy  collateral  that  might  be 
described  in  said  blank  spaces,  and  that  the  note  was  sent 
to  Mr.  Downing  in  this  condition,  and  that  the  said  Down- 
ing signed  said  note  at  JSfewbem,  and  that  when  he  signed 
same,  that  he  signed  above  said  three  or  four  lines  or  the 
blank  space  left  in  said  note,  and  returned  same  to  plain- 
tiff in  that  condition,  and  that  after  same  was  returned  to 
plaintiff  at  Henning,  that  the  defendant  signed  the  same 
immediately  under  the  name  of  Downing,  and  also  above 
said  blank  space  as  left  in  said  note,  and  thav  nothing  was 
said  at  the  time  about  any  collateral  being  held  for  said 
note,  and  that  no  agreement  was  had  between  said  bank, 
or  Graves,  or  Downing,  or  either  of  them,  that  any  col- 
lateral was  to  be  held  or  deposited  to  secure  the  note  sued 
on,  then,  I  charge  you  that,  even  though  you  find  that  the 
erasure  of  said  words  in  said  note  or  the  drawing  of  a 
line  through  the  same  with  pen  and  ink  was  done  after 
Mr.  Graves  signed  said  note,  that  it  would  not  be  a  ma- 
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terial  alteration  of  said  note,  and  if  you  find  the  facts 
that  way,  the  plaintiff  would  be  entitled  to  recovery." 

The  eighth  assignment  is  predicated  upon  error  in  the 
charge  of  the  Court  to  the  jury,  and,  in  that,  the  Court 
charged  the  defendant's  theory  in  the  case  fully  in  detail 
and  states  a  hypothetical  case  to  the  jury  based  upon  the 
facts  as  testified  to  by  the  defendant  and  his  witnesses, 
and  does  not  charge  the  plaintiff's  theory  of  the  case  as 
proven  by  witnesses  for  plaintiff  and  does  not  detail  a 
state  of  facts  as  testified  to  by  plaintiff,  and  does  not  state 
a  hypothetical  case  based  upon  the  facts  as  proven  by 
plaintiff  and,  therefore,  the  charge  to  the  jury  is  unfair 
and  misleading. 

The  ninth  assignment  of  error  complains  that  the  charge 
of  the  Court  to  the  jury  was  meagre,  and  did  not  state  the 
contentions  of  the  plaintiff,  and  did  not  state  fully  his 
defense  and  contentions  of  the  plaintiff  and  therefore  was 
unfair  and  misleading  to  the  jury. 

The  tenth  assignment  of  error  complains  that  the  charge 
of  the  Court  to  the  jury  was  not  full,  and  did  not  clearly 
state  the  contention  of  the  plaintiff  as  proven  by  evidence 
introduced  upon  the  trial,  and  that  the  same  is,  therefore, 
misleading  in  this — "On  the  trial  of  the  case  the  plaintiff 
proved  by  the  witnesses,  J.  R.  Lewis  and  A.  M.  Blackwell 
and  R.  H.  Lipscomb,  that  the  collateral  note  introduced  in 
evidence  was  deposited  and  pledged  to  said  bank  in  Jan- 
uary, 1911,  to  secure  a  note  due  in  November  or  Decem- 
ber, 1911,  and  had  at  the  same  time  said  collateral  note  due, 
and  being  the  original  note  for  borrowed  money,  of  which 
the  note  was  sued  on  is  the  second  renewal  note,  and  that 
after  said  original  note  for  borrowed  money  became  due, 
and  after  said  collateral  note  was  past  due,  at  a  meeting 
of  the  finance  committee  of  said  bank,  whose  duty  it  was 
to  pass  upon  the  solvency  of  paper  held   by   said   bank, 
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which  committee  was  composed  of  the  defendant  L.  E. 
Graves  and  the  witnesses  J.  R.  Lewis  and  E.  M.  Black- 
well,  that  said  note  and  said  collateral  came  before  said 
committee  and  that  said  conunittee  known  as  the  finance 
committee  of  said  bank  at  that  time,  decided  that  said 
collateral  was  worthless  and  of  no  value  and  so  notified 
Mr.  Graves,  the  defendant,  and  that  they  would  not 
further  consider  said  collateral,  and  further  notified 
Mr.  Graves,  defendant  in  error,  that  he  must  pay  said 
note,  and  that  they  would  look  to  him  to  pay  said  note, 
and  would  not  look  to  said  collateral  any  further,  and  that 
said  note  would  not  be  renewed  with  said  collateral  as  se- 
curity and  that  at  the  time  said  Graves  requested  an  ex- 
tension of  said  note  or  a  renewal  to  give  him  an  oppor- 
tunity to  get  other  parties  on  the  note  with  him,  so  that 
he  would  not  have  to  pay  aU  of  the  same,  and  it  was 
proven  and  contended  by  plaintiff  in  error  that  from  the 
meeting  of  said  finance  committee  in  January,  1912,  and 
before  said  note  was  ever  renewed,  that  said  collateral  was 
not  pledged  to  or  held  by  said  bank  as  security  for  said 
renewal  note,  and  that  said  note  was  renewed  upon  the 
strength  of  Mr.  Graves  signing  same,  and  that  said  collat- 
eral as  it  is  considered  or  pledged  to  secure  three  of  said  re- 
newal notes,  and  if  said  facts,  as  above  detained  were  found 
to  be  true  by  the  jury,  then  plaintiff  would  be  entitled  to  re- 
cover because  there  would  have  been  no  material  alteration 
of  the  note,  since  no  collateral  was  pledged  to  secure  same, 
and  the  charge  to  the  jury  does  not  state  the  law  applicable 
to  said  facts,  and  entirely  ignores  the  contention  plaintiff 
has  above  detailed,  and  the  same  was,  therefore,  mislead- 
ing to  the  jury,  although  the  Court  was  requested  to  charge 
the  law,  as  will  be  seen  from  the  special  request  contained 
in  the  seventh  assignment  of  error. 
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Upon  the  theory  this  case  was  sent  to  the  jury  under  the 
charge  of  the  learned  trial  Judge,  the  first  and  second  as- 
signments of  error  are  not  tenable,  and  for  the  simple  rea- 
son that  there  is  material  evidence  in  the  record  to  support 
the  verdict  of  the  jury  under  the  theory  submitted  to  them 
by  the  charge  of  the  JudgiB ;  in  short,  the  Judge,  in  effect, 
told  the  jury,  if  when  Mr.  Graves  signed  the  notes  sued 
on  as  security,  it  had,  attached  to  it,  another  note  as  col- 
lateral, and  that  it  also  contained  the  words — "Collaterals 
have  been  deposited  with  and  pledged  to  said  bank  as  fol- 
lows :"  and  these  words — "Collaterals  have  been  deposited 
with  and  pledged  to  said  bank  as  follows" — were  stricken 
out  after  Mr.  Graves  signed  the  notes  sued  on,  the  bank 
could  not  recover  against  *Mr.  Graves  irrespective  of  evi- 
dence introduced  tending  to  show,  and  which,  in  our  opin- 
ion, does  conclusively  and  indisputably  show,  that  the  col- 
lateral note  and  the  only  collateral  note  that  was  ever  hypo- 
thecated to  secure  the  loan  that  E.  E.  Downing  obtained 
from  the  bank  and  for  which  he  gave  his  note  that  Mr. 
Graves  signed,  was  utterly  worthless,  and  that  Mr.  Graves 
was  so  advised  when  he  signed  the  renewal  note  of  said 
Downing  sued  on  in  this  case. 

In  order  to  come  to  a  proper  understanding  of  the 
case  in  this  aspect  of  it,  it  is  necessary  to  state  some  es- 
tablished facts  appearing  in  the  record. 

On  January  21,  1911,  R.  E.  Downing  obtained  a  loan 
from  the  Bank  of  Henning  for  $576.00.  He  executed  his 
promissory  notes  for  said  sum  on  said  date,  due  eleven 
months  after  date.  This  note  was  signed  by  R.  E.  Down- 
ing and  appellant  Graves  as  his  security  although  the  note 
as  given  was  the  joint  note  o  Mr.  Downing  and  Mr. 
Graves. 

At  the  time  this  note  was  executed,  W.  C.  and  R.  L. 
Downing  executed  a  note  payable  to  the  order  of  R.  E. 
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Downing.  It  was  understood  and  agreed  that  the  note 
for  $675.00  payable  to  the  order  of  R  E.  Downing  by 
his  two  brother  was  deposited  with  the  bank  as  collateral 
security  for  the  note  given  by  R.  E.  Downing  and  Mr. 
Graves  to  the  bank  for  the  loan  made  by  the  bank  to  R.  E. 
Downing. 

As  stated,  this  note  was  not  paid,  nor  was  anything  paid 
on  the  collateral  note,  which  matured  at  the  same  time 
the  note  to  the  bank  matured. 

January  24,  1912,  Mr.  Downing  renewed  his'  note  to 
the  bank  for  $536.65,  payable  eleven  months  after  date. 

Said  note  is  as  follows: 

*'Henninq,  Tenn.^  January  24,  1912. 

"Eleven  months  after  date,  we  promise  to  pay  to  the 
order  of  Bank  of  Henning,  Tenn.,  at  its  office  ($536.65) 
Five  hundred  and  thirty-six  and  sixty-five  one-hundredths 
dollars  for  valuQ  received,  and  reasonable  attorney's  fees 
and  other  costs  and  charges  properly  incurred  in  the  col- 
lection of  this  debt.  As  security  for  the  payment  of  this* 
note,  and  to  secure  any  other  indebtedness  that  may  be  in 
existence  at  maturity  hereof  from  and  to  the  parties  as 
herein,  the  following  collaterals  have  been  attached  there- 
to." 

Following  the  above  words  are  three  blank  lines  left  on 
the  note  and  below  these  blank  lines  the  note  is  signed 
R.  E.  Downing,  L.  R.  Graves. 

It  appears  that  Mr.  E.  E.  Downing  made  a  payment  in 
this  last  note,  reducing  it  to  $402.60. 

Mr.  Robert  Lipscomb,  the  cashier  of  the  Bank  of  Hen- 
ning, was  introduced  and  examined  as  a  witness  in  this 
case.  He  was  cashier  of  the  bank  from  its  organization  and 
was  its  cashier  when  the  note  sued  on  was  executed.  He 
testified  that  he  had  the  note  first  executed  by  Downing 
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and  Graves  in  1911,  and  that  the  note  of  Mr.  Downing's 
two  brothers  above  referred  to  for  $575.00  was  taken  as 
a  collateral  to  secure  the  first  note  executed  by  Downing 
and  Graves. 

As  before  stated,  this  collateral  note  of  the  two  Down- 
ing brothers  made  payable  to  the  order  of  R.  E.  Downing's 
first  note  to  the  bank,  matured.  He  then  states  that  that 
note  was  renewed  on  January  24,  1912,  and  the  renewal 
note  made  payable  eleven  months  after  date. 

He  testifies  that  at  the  time  this  first  renewal  note  was 
executed,  January  24,  1914,  he  had  no  contract  with  Mr. 
Graves,  but  states  that  Downing  wanted  the  note  renewed, 
and  that  he  told  him  he  would  renew  it  with  Mr.  Graves 
as  security,  and  he  also  told  Mr.  Downing  that  they  would 
not  accept  the  collateral.  He  states  that  when  the  note 
was  first  renewed  Mr.  Graves  asked  him  to  take  care  of 
the  collateral  note  for  him,  that  he  might  have  to  pay  the 
note  and  asked  him,  the  witness,  to  take  care  of  it  for 
him  in  case  he  had  to  pay  it ;  that  it  was  left  there  in  the 
possession  of  the  bank ;  that  the  collateral  note,  when  the 
Downing  and  Graves  note  was  first  renewed,  was  past  due. 
He  repeats  that  the  collateral  note  remained  in  the  bank 
and  that  it  was  in  the  bank  in  his  possession  at  the  time 
this  suit  was  brought,  for  the  benefit  of  Mr.  Graves. 

He  states  that  he  had  no  contract  with  Mr.  Graves,  when 
the  note  sued  on  was  executed,  to  accept  said  collateral 
note  then  two  years  past  due,  and  that  said  collateral  was 
not  then  put  up  as  a  collateral. 

He  states  that  this  note  sued  on  was  sent  to  Mr.  Down- 
ing at  Kewbem,  Mr.  Downing  having  removed  from  Hen- 
ning  to  Newbem  at  the  time  the  note  sued  on  was  executed. 

He  states  that  he  did  make  the  erasure  on  the  note  sued 
on,  and  at  this  point  we  had  as  well  copy  in  this  opinion 
the  note  sued  on : 
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"$402.60.  Henning,  Tenn.,  Jan.  1,  1913. 

"Six  months  after  date  we  promise  to  pay  to  the  order 
of  Bank  of  Henning  $402.60  for  value  received,  and  all 
other  costs  and  charges  properly  incurred  in  the  collection 
of  this  debt  payable  at  the  Bank  of  Henning,  Tenn.  As 
security  for  the  payment  of  this  and  all  other  liabilities 
said  Bank  now  holds,  or  may  hereafter  hold,  against  the 
undersigned  as  principal,  endorser,  or  otherwise.  'Col- 
laterals have  been  deposited  with  and  pledged  to  said  bank 
as  follows:'     Signed,  R.  E.  Downing,  L.  E.  Graves." 

Now,  in  the  note  above  copied  and  sued  on  in  this  cause, 
these  words — "Collaterals  have  been  deposited  with  and 
pledged  to  said  bank  as  follows :"  has  a  pen  mark  passing 
through  all  of  them. 

As  will  be  noticed,  after  the  following  words — "CoUat- 
terals  have  been  deposited  with  and  pledged  to  said  bank 
as  follows :''  there  are  five  blank  lines  on  the  note,  and  the 
names  R.  E.  Downing  and  L.  E.  Graves,  one  under  the 
other,  are  signed  on  two  of  these  blank  lines. 

Mr.  Lipscomb  testifies,  and  this  is  admitted  in  the  tes- 
timony of  Mr.  E.  E.  Downing,  that  the  note  sued  on  was 
sent  to  him  at  Newbern.  It  is  admitted  that  Mr.  Lips- 
comb, the  cashier,  when  he  sent  the  note  to  Mr.  Downing 
at  Newbern  to  be  executed,  requested  him  to  deposit  or 
furnish  additional  security.  He  states  that  he  w^rote  Mr. 
Downing  to  the  effect,  that  Mr.  Graves  had  been  after  him 
for  some  time  to  try  and  get  some  additional  security  on 
it.  That  he  did  not  think  the  two  brothers'  notes  were 
good.  This  letter  does  not  appear  in  the  record,  but  its 
contents  are  substantially  proved. 

He  states  that  the  words  aforesaid,  apparently  erased 
by  a  pen  line  drawn  through  them,  mentioned  that  the 
note  was  sent  to  Mr.  Downing  so  that  he  could  send  addi- 
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tional  security  to  protect  Mr.  Graves,  if  he  could,  and  that 
he  was  working  in  the  interest  of  Mr.  Graves,  trying  to 
protect  him. 

He  states  that  when  the  note  came  back  from  Mr.  Down- 
ing from  Newbem,  there  was  no  additional  security,  and 
that  Downing  had  signed  above  the  additional  space  where 
the  collaterals  were  attached.  He  states  that  when  the 
matter  came  in  this  shape  he  erased  the  words  before  stated. 
"Collaterals,"  etc.,  before  Mr.  Graves  signed  it.  Mr. 
Graves  denies  this,  and  says  the  words  aforesaid  were  in 
the  note  at  the  time  he  signed  it,  and  that  the  collateral, 
that  is,  the  original  $575.00  note,  then  past  due  for  more 
than  a  year,  was  attached  to  it  at  the  time  he  signed  it. 

The  proof  clearly  shows  that  Mr.  Graves  did  not  sign 
this  note  sued  on  until  about  the  22d  or  23d  of  January. 
Lipscomb  states  that  the  note  sued  on  was  mailed  from 
Newbem  on  the  14th  of  January  and  the  letter  returning 
the  note  was  introduced  below  in  evidence,  but  it  appears 
to  have  been  lost. 

He  states  that  he  ran  his  pen  through  the  words  before 
copied  after  the  note  came  back  to  him  from  Newborn, 
and  he  states  that  he  ran  his  pen  through  the  words  to 
show  that  they  did  not  hold  any  security  for  this  note  as 
a  part  of  it,  as  to  Mr.  Graves. 

He  was  asked  if  he  had  any  contract  or  agreement  with 
Mr.  Graves,  that  the  bank  would  take  this  note  which  was 
two  years  past  due  and  hold  it  as  collateral  to  secure  the 
note  sued  on,  and  he  stated  emphatically  that  the  bank 
did  not. 

He  also  stated  that  they  had  no  agreement  that  they 
would  exhaust  the  collateral  note  before  they  would  hold 
Mr.  Graves. 

It  appears,  beyond  all  dispute  in  the  record,  that  this 
note  sued  on,  or  rather,  a  renewal  of  the  note  that  had  been 
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first  executed  in  January,  1911,  as  before  the  finance  com- 
mittee of  the  bank  when  the  first  renewal  note  was  exe- 
cuted. The  cashier  states  that  the  bank  had  this  matteV 
imder  consideration  in  January,  1912,  when  the  first  re- 
newal was  made.  The  finance  committee  of  the  bank  at 
that  time,  according  to  the  testimony  of  Mr.  Lipscomb, 
and  of  two  others,  was  Mr.  Barfield,  Mr.  Alston,  Mr.  J.  R. 
Lewis,  Mr.  E.  D.  Blackwell,  and  appellant  Graves.  Mr. 
Lipscomb,  the  cashier,  testified  that  he  was  present  when 
this  matter  was  taken  up  in  the  meeting  of  the  finance 
committee,  and  that  Mr.  Graves  was  present.  He  was 
asked  to  state  what  was  said  then  and  there.  He  replied 
that  Mr.  Blackwell  told  him,  Mr.  Graves,  that  he  had  just 
as  well  get  ready  to  pay  the  note,  and  that  Mr.  Graves 
replied  that  he  wanted  Robert,  that  is  the  cashier,  to  wait 
a  few  days  on  him;  that  he  wanted  to  get  some  of  these 
good  Baptist  brothers  on  it  to  help  him  out,  and  that  Mr. 
Blackwell  told  him  that  R.  E.  Downing's  note  was  not  any 
account  and  that  they  would  not  consider  it  as  collateral. 
He  repeats  that  Mr.  Graves  was  present  at  that  time  and 
at  that  meeting  of  the  finance  committee,  and  was  a  mem- 
ber of  it. 

Mr.  Blackwell  testified  in  the  case  in  behalf  of  the  bank. 
He  was  a  member  of  its  finance  committee.  He  lived  stt 
Henning.  He  was  a  stockholder  and  a  director  in  the 
bank,  and,  as  before  stated,  was  a  member  of  its  finance 
committee,  from  the  organization  of  the  bank.  He  stated 
that  as  a  member  of  the  finance  committee,  it  was  a  part 
of  his  duty  to  pass  upon  the  paper,  or  to  go  over  the  paper, 
in  the  bank,  that  is,  the  loans  made.  He  stated  that  upon 
one  occasion  the  committee  passed  upon  a  note  in  there 
signed  by  Downing  and  Graves,  with  which  a  collateral 
note  signed  by  W.  S.  and  R.  G.  Downing  was  attached. 
He  states  that  this  was  in  January,  1912.  He  states  that 
18 
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Mr.  Graves  and  Mr.  Lewi*  were  preaeat,  aad  that  tha 
caahier^  Mr.  Lipacomb,  was  fre&mt  at  that  jneeting  oi 
the  finaxiee  conmilttde. 

He  was  aaked  to  state  to  the  jurj  what  wae  said  there 
at  that  tuue  with  reference  to  thia  Downing  and  Graves 
note  and  collateral^  if  anythii^g.  His  reply  was,  "Well, 
I  told  Mr,  Graves  that  we  did  not  consider  the  Downing 
note  worth  the  paper  it  was  written  on,  or  Downing  either, 
and  we  looked  to  him  for  it,  and  he  asked  us  to  give  him 
time  to  go  around — ^well — the  very  words  he  used,  he  said, 
'I  imderstaud  and  know  .that  it  is  no  account'  He  aays, 
*Tou  ^ve  me  time  .to  go  around  and  get  sonae  of  these 
Baptist  brothers  to  go  on  it.'  Then  counsel  of  Mr.  -Graves 
interposed  this  .question,  ^What  xb  that,  I  did  not  under- 
stand?' Then  Mr.  Blackwell  answered,  'Well,  he  said 
that  he  knew  that  the  paper  was  no  account,  and  that  he 
was  bound  for  it,  and  for  us  to  extend  bim  time  to  get 
around  and  get  some  Baptist  brothers  to  go  pn  the  paper 
and  help  him  pay  it'  " 

It  appears  that  Mr.  Downing,  the  mak^  of  the  note 
sued  on,  was  formerly  pastor  of  the  Baptist  Church  at 
Henning.  He  states  that  the  collateral  note  was  past  due 
at  the  time  the  renewal  note  of  1912  wafi  executed.  Mr. 
J.  R.  Lewis  was  also  a  stockholder  and  director  in  the 
bank,  and,  also,  a  member  of  its  finance  committee.  He 
testified  that  they  had  a  meeting  of  the  finance  committee 
fin  January,  1912;  that  he  was  present  at  said  meeting; 
that  Mr.  Blackwell  and  Mr.  Graves  were  present  and  Mr. 
Lipscomb,  the  cashier.  He  was  asked  to  state  to  the  jury 
what  was  said  there  at  that  meeting  of  the  finance  com- 
mittee with  reference  to  this  Graves  and  Downing  note, 
and  collateral.  His  answer  was,  "Why,  somebody  re- 
marked there,  someone  I  do  not  remember  which  one,  to 
Mr.  Graves,  that  he  had  just  as  well  go  ahead  and  pay  it, 
that  he  would  have  to  pay." 
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Q.  "What  did  he  say,  if  aaything  ?" 

A.  "Well,  ha  said  he  wanted  Eobert  to  hold  off  on  it 
awhile^  that  he  was  going  to  try  to  get  some  of  the  good 
Baptist  brothers  there  to  help  him  out." 

Now,  it  is  true,  as  before  stated,  that  the  original  loan 
to  Mr.  Downing,  the  Baptist  preacher,  was  reduced  from 
$575.00  to  $402.60,  the  note  sued  on. 

The  testimony  is  quite  clear  on  the  part  of  the  bank, 
that  at  the  time  the  note  sued  on  was  executed  it  was  re- 
newed for  six  months  for  the  balance  due  at  the  request 
of  Mr.  Graves. 

Now,  Mr.  Graves  testifies,  as  before  stated,  that  at 
the  time  the  note  sued  on  and  signed  by  R.  E.  Downing 
and  himself,  the  words,  "Collaterals  have  been  deposited 
with  and  pledged  in  said  bank  as  follows:"  were  in  the 
note  unerased  when  he  signed  it 

It  will  be  noticed  that  Downing  and  Mr.  Graves  signed 
the  note  upon  the  blank  space  left  for  the  designation  of 
collaterals  after  the  words  above  indicated,  which  were 
erased  by  the  cashier. 

There  is  evidence  in  the  record  tending  to  show  that 
all  these  notes  of  Downing  and  Mr.  Graves  were  kept  in 
the  bank  and  that  the  collateral  note  of  the  two  Downing 
brothers  given  when  the  first  note  was  executed  were  all 
the  time  kept  in  the  bank.  That  the  two  Downing  broth- 
ers, who  executed  the  collateral  note  were  living  in  Texas, 
is  undisputed.  That  they  were  insolvent,  we  think,  is 
clearly  established  by  the  evidence  of  the  Rev.  Mr.  Down- 
ing, the  principal  on  the  note  sued  on. 

Reverend  Mr.  Downing  admits  that  when  the  note  sued 
on  was  sent  to  him  at  Newbem  to  execute  he  was  re- 
quested by  Mr.  Lipscomb,  the  cashier,  to  give  additional 
security.    As  before  intimated,  the  two  Downing  brothers, 
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whose  collateral  note  was  originally  hypothecated  with  the 
bank,  lived  in  the  State  of  Texas,  and  were  insolvent,  we 
think,  as  stated,  is  established  by  the  testimony  of  their 
brother,  Kev.  E.  E.  Downing.  Rev.  Mr.  Downing  was  not 
entirely  accurate  in  his  original  remembrance  of  things. 
He  first  swore  on  the  trial  before  the  Justice  of  the  Peace 
that  he  signed  the  note  sued  on  in  the  Bank  at  Henning; 
but  when  his  letter  to  Mr.  Lipscomb,  the  cashier,  of  date 
January  14,  1913,  was  exhibited  to  him  he  had  to  change 
his  testimony  in  that  respect.  As  before  stated.  Rev.  Mr. 
Downing,  by  the  fair  inference  to  be  deduced  from  his  tes- 
mony,  shows  that  his  brothers  who  executed  the  col- 
lateral note  were  insolvent. 

He  was  asked  and  stated  that  one  of  his  brothers  who 
executed  the  collateral  note,  was  in  poor  health,  and  he 
was  asked  if  he  had  any  property  out  of  which  the  note 
could  be  made,  and  his  reply  was,  that,  if  he  had  any 
property  out  of  which  the  note  could  be  made,  he  did  not 
know  it.  That  he  did  not  know  what  either  one  of  his 
brothers  signing  the  collateral  note  had.  He  was  asked  if 
he  did  not  testify  before  the  Justice  that  they  did  not 
have  any  property,  and  his  answer  was,  "No,  sir,  I  think 
not"  He  stated  that  he  did  not  know  their  financial  con- 
dition. 

He  was  asked  when  was  the  last  time  he  saw  them.  His 
reply  was,  **I  have  not  seen  them,  one  of  them,  I  have  not 
seen  since  Christmas,  1911.  He  stated  that  they  lived  in 
Dallas,  Texas,  the  last  he  heard  of  them.  He  was  asked 
how  long  it  had  been  since  he  had  heard  of  them,  and  his 
reply  was  that  he  had  not  heard  from  them  since  this  last 
May  a  year  ago.  He  stated  that  at  the  time  he  last  knew 
them,  or  heard  from  them,  they  did  not  have  any  property 
out  of  which  the  collateral  note  could  be  made,  that  he 
knew  of. 
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In  view  of  this  evidence,  we  think  that  the  trial  Judge 
should  have  squarely  submitted  to  the  jury  the  proposi- 
tion, as  to  whether  or  not  the  note  sued  on  was  renewed 
or  extended  at  the  request  of  Mr.  Graves,  and  whether  or 
not  he  was  in  the  meeting  of  the  finance  committee  at 
which  it  was  determined,  or  stated,  that  the  collateral  note 
was  worthless,  and  that  he  had  as  well  go  ahead  and  make 
arrangements  to  pay  it. 

As  a  general  rule,  an  alteration  of  a  written  instrument 
is  something  done  upon  it  changing  its  meaning  or  Ian- 
guage:  Budges  v.  WinterSj  2  Am.  Eep.,  598;  Palmer  v. 
Sargent,  25  Am.  Eep.,  479. 

Alterations  of  instruments  may  be  either  material  or 
immaterial. 

A  material  alteration  of  an  instrument  is  one,  to  use 
the  language  of  some  eminent  Courts,  "which  causes  it  to 
speak  a  language  different,  in  legal  effect,  from  that  which 
it  originally  spake."  Wheelock  v.  Freeman,  (Mass.),  23 
Am.  Dec.,  674 ;  Murray  v.  Keinsing,  64  Conn.,  78 ;  Mor- 
rill  V.  Otis,  12  N.'  H.,  466. 

The  modern  rule  announced  by  the  English  Courts  and, 
also,  generally  speaking,  by  the  Courts  of  America,  is, 
that  only  material  alterations  vitiate  or  invalidate  an  in- 
strument: Parson  on  Con.,  22,  716,  720;  Gushing  v. 
Field  (Me.),  35  Am.  Eep.,  293,  cases  cited;  Herrick  v. 
Wallis  (Mass.),  6  Am.  Dec,  169;  Herrick  v.  Baldwin 
(M3nn.),  10  Am.  Eep.,  161;  Miller  v.  Read  (Pa.),  67 
Am.  Dec.,  459 ;  Blair  v.  Bank,  11  Hum.^  84,  cases  cited. 

And,  certainly  it  would  be  a  harsh  rule  that  holds  that 
an  immaterial  alteration,  innocently  made,  invalidates  an 
instrument 

It  is  well  settled,  of  course,  if  the  promises  in  an  in- 
strument make  a  material  alteration  in  it  after  its  execu- 
tion, without  the  consent  or  authority  of  the  promisor,  it 
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will  invalidate  the  instrument  in  the  hands  of  the  promisor, 
or  his  privies,  and  no  recovery  can  be  had  on  it  either  in 
its  altered  or  original  form:  Toomer  v.  Rutland  (Ala.), 
29  Am.  Eep.,  722;  BavJc  v.  Clark  (Iowa),  33  Am.  Rep., 
129;  Savings  Bank  v.  Stowell  (Mass.),  25  Am.  Rep.,  67; 
Neff  V.  Homer  (Pa.),  3  Am.  Rep.,  655;  Crockett  v. 
Thomason,  5  Sneed,  342.  Taylor  v.  Taylor,  12  Lea,  714. 

It  is  likewise  settled  by  the  weight  of  authority,  as  we 
understand  them,  that  if  the  alteration  is  material,  it  is 
a  matter  of  no  importance,  whether  it  is  or  is  not  pre- 
judicial to  the  promisor,  and,  as  held  by  some  authorities, 
even  though  apparently  the  alteration  operate  in  favor  of 
the  promisor,  it  will  invalidate  the  instrument:  Cobum 
V.  Webb  (Ind.),  26  Am.  Rep.,  16;  Humphreys  v.  Ovdl- 
low  (N.  H.),  38  Am.  Dec.,  499;  Woodworth  v.  Bank  (K 
Y.),  10  Am.  Dec.,  239. 

A  material  alteration,  even  though  made  without  any 
fraudulent  intent,  will  invalidate  the  instrument,  is  held 
by  some  authorities:  Toomer  v.  Rutland  (Ala.),  29  Am. 
Rep.,  722;  Hall  v.  McHenry  (Iowa),  87  Am.  Dec,  461; 
Fay  V.  Smith  (Mass.),  79  Am.  Dec.,  762;  Lewis  v. 
Schneck  (N".  J.),  90  Am.  Dec,  31;  McDaniel  v.  Whit- 
sett  (Tenn.),  33  S.  W.  Rep.,  668. 

It  appears  to  have  been  held  in  Maine,  that  if  a  ma- 
terial alteration  in  an  instrument  was  innocently  made, 
without  any  fraudulent  or  improper  notice,  although  it  was 
unauthorized,  it  would  not  vitiate  it :  Milberry  v.  Storer, 
46  Am.  Rep.,  361 ;  Crosswell  v.  Lahree,  10  Am.  St.  Rep., 
238. 

And,  practically  the  same  rule  seems  to  have  been  an- 
nounced in  Ifew  Hampshire.  But  the  rule  supported  by 
the  weight  of  authority  is  as  above  stated,  and  it  is  strictly 
enforced  in  favor  of  sureties:  Sturgis  v.  Williams  (Ohio), 
75  Am.  Dec,  478,  cases  cited. 
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The  reason  for  the  rule  is,  that  a  material  alteration  of 
the  instrument  destroys  its  identify,  or,  in  other  wordSy 
as  altered,  it  is  not  the  contract  of  the  party  not  consenting 
to  the  alteration,  and  the  policy  of  the  rule  is  to  prevent  the 
tampering  with  written  instruments:  Wood  v.  State,  ft 
Wall  (U.  S.),  80;  Mossman  v.  Werges,  112  U.  S.,  139;. 
Wallace  v.  Jewell  (Ohio),  8  Am.  Rep.,  48. 

We  need  not,  of  course,  cite  authorities  in  support  of 
the  rule,  that  a  material  alteration  made  in  an  instrument 
with  the  consent  of  the  obligor,  will  not  vitiate  it  The 
ancient  doctrine  upon  the  subject  of  the  alteration  of  in- 
struments has  been  materially  relaxed  and  modified  by 
modern  adjudications.  1  Greenleaf  on  Evidence,  section 
566 ;  Blair  v.  Bank,  11  Hum.,  supra^ 

"The  term  'Alteration,' ''  said  Judge  McKinney,  quot- 
ing from  Greenleaf  in  the  last  above-styled  case,  "is  at 
this  day  usually  applied  to  the  act  of  the  party  entitled 
under  the  deed  or  instrument,  and  imports  some  fraud 
or  improper  design  on  his  part  to  change  its  effect." 

'further,"  said  Judge  McKinney,  "if  the  act  done 
upon  the  instrument  does  not  change  its  meaning  or  lan- 
guage, or  give  it  a  different  legal  effect,  and  no  one  can 
be  mislead  or  prejudiced  thereby,  it  is  not  an  alteration 
in  the  sense  of  the  law." 

Now,  there  is  not  a  particle  of  evidence  in  this  record 
that  the  cashier  of  the  bank  in  this  case,  in  running  his 
pen  through  the  words  before  stated  had  any  fraudulent 
intent,  or  intended  to  prejudice  the  rights  of  any  party 
to  the  note- 
As  before  stated,  consent  of  an  obligor  in  an  instrument 
to  a  material  alteration  in  it  will  not  vitiate  it,  and  this 
consent  may  be  express,  or  it  may  be  implied  either  through 
custom  or  the  acts  of  the  parties  as  by  leaving  blank 
spaces  in  the  instrument  for  the  insertion  of  words :  Wood- 
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worth  V.  BanJc  (New  York),  10  Am.  Dec.,  239;  U.  8.  v. 
Nelson,  2  Brock  (U.  S.),  64;  Stewart  v.  Bunk,  40 
(MicL). 

If  it  is  permissible  to  insert  words  in  order  to  make 
the  instrument  carry  out  the  intention  of  the  parties,  it  is 
certainly  equally  competent  to  erase  words  inserted  through 
an  innocent  mistake,  in  order  to  conform  the  instrument 
to  the  intention  of  the  parties.  In  short,  we  think  that  the 
weight  of  authority,  as  well  as  reason,  support  the  rule 
that  an  alteration  of  an  instrument  which  makes  it  con- 
form to  the  intention  of  the  parties,  will  not  vitiate  it. 

An  interesting  case  analagous  and  applicable  to  the 
question  in  hand  is  that  of  Ha/nson  v.  Crawley,  41  Ga., 
303.  It  was  an  action  upon  a  promissory  note,  changed 
by  the  principle  at  the  suggestion  of  the  payee  after  its 
execution,  without  the  knowledge  of  the  survey,  by  in- 
serting a  clause  making  it  payable  in  gold.  The  surety 
filed  a  plea  of  nan  est  factum  upon  the  alteration  in  this 
line  released  him,  as  did  Graves  in  this  case.  The  payee 
of  the  note  claimed  that  the  change  was  made  to  correct 
a  mistake  and  conform  the  instrument  to  the  agreement  of 
the  parties.  The  Court  said:  "Had  the  fact  been  that 
the  original  contract  was  a  specie  contract,  and  the  se- 
curity knew  it,  and  became  security  with  that  understand- 
ing, the  mere  fact,  that,  under  a  mistake  of  law,  they  left 
certain  words  out  of  the  contract  which  were  afterwards 
put  in  by  the  principle,  would  not  release  the  surety." 

It  is  well  settled,  as  we  understand  the  cases,  that  an 
alteration,  to  be  material,  must  be  in  a  material  part  of 
the  instrument,  and  affect  the  rights  and  liabilities  of  the 
parties  to  it."  Cobum  v.  Webb^  26  Am.  Rep.,  15 ;  Whee- 
Icfck  V.  Foreman,  23  Am.  Dec,  674;  Draper  v.  Wood,  17. 
Am.  Rep.,  92;  Banh  v.  Shaffer,  31  Am.  Rep.,  394;  .K'in- 
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camvon  v.  Carroll,  9  Yer.^  11 ;  Blair  v.  State,  11  Hum., 
supra.;  Newell  v.  Mayberry,  23  Am.  Dec,  261. 

Various  other  authorities  could  be  cited. 

So,  it  has  been  held  that  if  words  so  added  or  erased  are 
merely  descriptio  personae,  the  change  does  not  amount 
to  a  material  alteration.  Hayes  v.  Matthews,  30  Am. 
Eep.,  226. 

So,  it  has  been  held  that  blanks  left  in  writing  of  what- 
ever description,  except  in  cases  prohibited  by  the  statute 
of  frauds,  may  be  filled  up  under  mere  parole  authority. 
We  do  not  deem  it  essential  to  insert  authorities  under  this 
last  proposition. 

Under  these  authorities,  and  under  the  law  as  above 
stated  we  think  that  if  Mr.  Graves  were  present  when  the 
finance  committee  of  the  bank  met  in  January,  1912,  when 
the  first  note  of  Kev.  Mr.  Downing  was  renewed,  and  it 
was  stated  that  the  collateral  was  worthless  and  that  Mr. 
Graves  would  have  to  pay  the  note  and  he  asked  for  a  delay 
in  order  that  he  might  get  additional  security  upon  the 
note  and  this  delay  was  granted,  and  it  was  understood  at 
that  time  by  the  bank  and  by  Mr.  Graves,  that  the  col- 
lateral was  worthless,  and  if  it  appear  that  the  renewal 
note  sued  on  was  sent  to  Kev.  Mr.  Downing  to  be  signed 
and  for  additional  security  to  be  given  for  the  benefit  of 
Mr.  Graves,  which  was  not  done,  and  if  it  further  appear 
that  the  original  collateral  note  was  kept  in  the  bank  for 
tlie  benefit  of  Mr.  Graves  and  is  still  in  the  bank,  and  if 
it  appear  that  the  makers  of  the  collateral  note  were  in- 
solvent and  that  nothing  could  be  made  out  of  them,  then, 
under  such  a  state  of  facts,  the  erasure  of  the  words  com- 
plained  of,  whether  made  before  or  after  Mr.   Graves 

siguM  the  note  sued  on,  would  make  no  difference  as  to 

«>  '     <  ■  ■  . 

his  liability. 
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If  correct  in  this  view,  it  follows  that  the  proposition 
should  have  been  sqnarely  submitted  to  the  jury  as  to 
whether  or  not  when  the  first  renewal  note  of  Rev.  Mr. 
Downing  was  executed  and  signed  by  Mr.  Graves,  it  was 
understood  by  Mr.  Graves  that  the  collateral  was  worth- 
less, and  if  so  then  the  erasure  of  the  words  complained 
of  would  not  affect  the  liability. 

The  result  is  that  for  the  failure  of  the  Court  to  charge 
the  law  as  above  stated  and  substantially  as  requested  in 
the  seventh  and  eighth  assignment  of  error,  the  judgment 
of  the  Court  below  will  be  reversed  and  the  case  remanded 
for  a  new  trial. 

Mr.  Graves  will  pay  the  costs  of  the  appeal. 


Louisville  &  Nashvillb  Railboad  v.  Tok  Hobbs. 


Affirmed  by  the  Supreme  Court  at  Nashville,  1914. 

1.  Railboads.    Fencing  act.    Contract  exempting  railway  company 

from  liability  for  4itock  kUled. 
Wblle  under  some  circumstances  a  railway  company  may  enter 
into  a  contract  whereby  an  adjacent  landowner  obligates  bim- 
self  to  maintain  gates  or  bars  at  private  crossings,  such  cour 
tracts  are  looked  upon  with  disfavor,  and  should  be  strictly 
construed. 

2.  Samk.    Description, 

Such  contract,  to  be  valid,  must  contain  a  description  of  the 
place  at  which  the  gates  or  bars  are  to  be  maintained.  A 
contract  which  does  not  refer  to  the  civil  district  nor  to  olh 
Jects  such  as  would  enable  a  Court  or  an  official  to  apply  the 
defi'^rlption  is  invalid. 
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8L  Samk.    Long  corUitmed  abandonment  of  fence. 

A  railway  company  wbich  for  a  period  of  several  montbs  know- 
ingly permits  a  gate  or  the  bars  at  a  private  crossing  to  stand 
oi>en  or  down  continuously,  should  be  treated  as  having  an 
unf «>iiced  track  at  that  point. 

4.  SAia.   Extent  of  exemption  for  liaMlity  to  owner  of  land. 

A  contractual  exemption  from  liability  to  landowner  for  the 
killing  of  stock  on  the  railway  tracks  cannot  be  extended  so 
as  to  free  the  railway  company  from  liability  to  a  party  who 
is  merely  pasturing  a  horse  in  a  remote  field  by  permission  of 
the  mibtenant  of  the  landowner. 

5.  Same.    Action  of  damages  for  killing  stock.    Proof. 

It  is  Incumbent  upon  the  owner  of  stock  injured  upon  an  un- 
fenced  track  to  prove  by  a  preponderance  of  the  evidence  that 
the  animal  was  struck  by  a  moving  train  of  the  company ;  but 
this  may  be  established  by  circumstantial  evidence. 


Fbom  Giles  County. 


Appeal  in  error  from  the  Circuit  Court  of  Giles  County. 
W.  B.  Tubn.be,  Judge. 

E.  E.  EsLiCK  and  Dan  Eslick  for  Plaintiff  in  Error. 

William  Smjthson  for  Defendant  in  Error. 

Mb.  Justice  Higqins  delivered  the  opinion  of  the 
Court. 

Hobbs  recovered  a  verdict  and  judgment  of  $250.00 
for  the  alleged  wrongful  killing  of  a  mare  by  plaintiff  in 
error  in  Giles  County.  In  the  warrant  the  cause  of  ac- 
tion was  stated  as  that  of  wrongful  killing.  This,  of 
course,  embraced  killing  on  an  unfenced  track.  There  was 
no  pretense  that  the  railway  company  intentionally  or  reck- 
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lessly  ran  over  the  animal;  so  that  plaintiff  HobVs  right 
of  action  must  be  determined  under  the  Railroad  Fencing 
Act. 

The  railway  company  excepted  and  perfected  its  appeal 
and  is  here  assigning  errors  which  need  not  be  treated 
seriatim.  The  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  of  error  were  predicated  upon  re- 
fusal of  the  trial  Judge  to  give  in  charge  to  the  jury  cer- 
tain special  requests  based  upon  an  alleged  contract  or  deed 
made  with  the  railway  company  by  Mr.  J.  L.  Buford  in 
June,  1906.  It  was  the  contention  of  the  railway  company 
that  its  track  through  the  field  in  which  Hobb's  mare  was 
killed  was  inclosed  by  a  substantial  and  lawful  fence  ex- 
cept that  an  aperture  or  gate  left  at  a  private  crossing 
of  Mr.  Buford's  was  occasionally  or  generally  opened  be- 
cause of  the  fault  of  Mr.  Buford  or  his  tenants  or  his  em- 
ployes; that  this  private  way  was  for  the  convenience  of 
Mr.  Buford  and  his  tenants,  and  that  for  this  reason  and 
also  by  contract  the  railway  company  was  excused  from 
liability  for  injuring  stock  upon  this  land  regardless  of  the 
party  in  whose  possession  the  land  at  any  particular  time 
was. 

This  question  has  given  us  a  great  deal  of  concern.  We 
have  reached  the  conclusion  after  mature  deliberation  that 
as  against  defendant  in  error  the  contract  was  not  avail- 
able as  a  defense  or  a  release  of  damages.  Our  reasons 
for  reaching  this  conclusion  shall  be  briefly  stated.  First, 
the  description  is  not  definite  enough.  It  is  true  that  the 
instrument  calls  for  Giles  County,  Tennessee,  but  it  does 
not  state  the  civil  district  of  that  county  in  which  the  land 
lies.  We  take  judicial  notice  that  Giles  is  divided  into 
numerous  civil  districts.  No  effort  is  made  to  show  that 
Mr.  Buford's  place  was  generally  known  or  possessed  any 
peculiarity  such  as  would  bring  it  within  the  rule  of  Dough- 
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erty  v.  Chestnuttj  86  Tenn.,  1.  Reference  is  made  to  the 
fact  that  the  mileage  posts  along  the  railway,  to  wit,  257 
and  258,  are  sufficient  indicators  of  location.  This  will 
hardly  do.  There  is  no  language  from  which  it  could  be 
inferred  that  any  particular  number  of  feet  were  on  one 
mile  and  any  number  on  another.  In  the  case  of  Railway 
V.  Webster^  106  Tenn.,  586,  the  number  of  the  mile  on 
which  Webster's  land  lay  was  given,  but  this  was  not 
deemed  sufficient 

Secondly,  we  are  not  disposed  to  look  with  favor  upon 
any  contract  by  means  of  which  a  railway  company  trans- 
fers to  landowners  the  responsibility  of  keeping  and  main- 
taining the  fences  which  the  law  says  shall  be  erected  in 
the  interest  of  public  safety:  Railroad  v.  C rider,  91 
Tenn.,  487.  This  is  a  police  regulation  of  most  beneficent 
scope;  and  the  railway  company  should  be  relieved  of  the 
duty  of  maintaining  these  barriers  in  clear  cases  only.  If 
fences  can  be  erected  with  gaps  which  are  never  closed, 
the  law  would  become  a  dead  letter  insofar  as  the  protec- 
tion of  the  public  is  concerned.  We  recognize  tlie  fact  that 
a  railway  company  and  an  adjacent  landowner  may  enter 
into  a  contract  whereby  the  latter  agrees  to  maintain  fences, 
especially  gates  and  bars  at  crossings :  Oreer  v.  Railroad, 
104  Tenn.,  242.  But  the  holding  of  railway  companies 
responsible  for  failing  to  see  that  barriers  are  maintained 
may  sometimes  be  wholesome. 

In  the  case  at  bar  it  is  clearly  established  that  the  gate- 
way at  the  private  crossing  used  by  Mr.  Buford,  or  at  least 
found  on  his  farm,  had  stood  open  practically  for  eight 
or  ten  monthp  to  the  knowledge  of  numerous  employes  of 
the  railway  company.  The  evidence  is  cogent  enough  to 
warrant  the  inference  that  this  gap  in  the  fence  was 
known  to  every  servant  who  had  anything  to  do  toward 
supervision  or  inspection  of  the  railway  trackage.     And 
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yet,  this  gateway  stood  open^  unobstructed  and  just  as  free 
for  use  by  man  and  beast  as  if  there  had  been  no  fence 
whatever.  This  was  virtually  an  abandonment  by 
the  railway  company  of  its  fence  through  Bu- 
ford's  farm,  and  this  Court  would  not  do  violence  in 
determining  the  liability  of  the  railway  company  just 
as  if  no  fence  had  ever  been  erected.  But  we  do  not  place 
our  decision  iipon  this  ground  wholly.  We  are  of  opinion 
that  the  instri^ment  submitted  was  simply  a  personal  cove- 
nant of  Bufo^d's,  and  that  it  was  not  broad  enough  in  its 
scope  to  inch^de  in  its  relinquishing  provisions  men  who 
sustain  the  relation  of  Hobbs  to  the  land  or  to  the  situa- 
tion. We  are  not  to  be  undertsood  as  holding  that  a  tenant 
cannot  be  bound  by  an  agreement  entered  into  by  his 
landlord  with  a  railway  company.  We  simply  decide  that 
Hobbs  was  not  in  such  privity  with  Buford  as  to  be  bound 
by  any  waiver  into  which  Buford  may  have  entered-  Bu- 
ford moved  from  the  farm  to  Nashville  several  years  ago. 
He  rented  the  land  at  different  years  to  different  people. 
One  Ed  Hardy  was  his  tenant  during,  the  year  in  which 
Hobbs^  mare  was  killed  in  1913.  One  Paulk  had  by  con- 
tract 6t  purchase  become  the  possessor  of  a  certain  field  on 
this  land,  and  it  was  with  Paulk  that  Hobbs  entered  into  a 
contract  or  from  whom  he  obtained  permission  to  pasture 
the  mare  that  was  killed.  Thus  Hobbs  was  the  mere  li- 
censee of  a  man  who  had  sub-rented  from  Hardy,  who  had 
rented  from  Mr.  Buford.  The  field  into  which  the  mare 
was  turned  was  not  adjacent  to  the  railroad ;  that  is,  there 
was  another  field  between  it  and  the  right  of  way  of  the 
railway  company.  In  order  to  reach  the  right  of  way  the 
,  mare  had  to  work  her  way  out  of  this  far-removed  field 
and  then  go  through  the  field  adjacent  to  the  right  of 
way  and  pass  on  to  the  railroad  through  the  opening  which 
we  have  stated  as  having  been  virtually  unobstructed  or 
unbarred  for  months  before  this. 
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While  not  decided  in  this  State,  we  do  not  tbink  that 
Hobhs  was  a  tenant  or  sub-tenant  of  Buford,  and  that  he 
could  not  he  held  bound  by  this  agreement,  conoedin^;  that 
Buford  Bod  his  tenants  were  bound  thereby.  It  was  so 
held  in  a  very  interestiuig  case  of  Warren  v.  Bailroad  Com- 
pany, 41  lowa^  484  It  was  admitted  that  Hbbbs  had  no 
knowledge  of  the  existenoe  of  his  contract,  nor  was  any 
effort  made  to  prove  that  either  Hardy  or  Paulk  was  aware 
of  it  It  was  shown  at  the  trial  that  all  parties  looked  upon 
the  contract  as  not  having  been  registered.  It  was  sub- 
sequently developed  that  the  agreement  had  been  regis- 
tered, but  in  a  trust  deed  book.  We  axe  of  the  opinion 
that  this  was  not  the  proper  record  in  which  to  have  the 
instrument  recorded,  even  if  it  should  be  treated  as  obligar 
tory. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the 
contract  was  not  available  and  hence  that  the  Court  for 
many  reasons  was  not  in  error  in  declining  to  submit  the 
special  requests.  This  disposes  of  the  third,  fourth,  fifth, 
sizth,  seventh  and  eighth  assignments  of  error.  Those 
parts  of  the  contract  under  consideration  which  should  be 
set  out  here  for  clearness  are  as  follows : 

"This  contract — ^witnesseth,  that  wh6reaa,  J,  Lawrence 

•  

Buford,  first  party,  of  the  county  of  Giles,  State  of  Ten- 
nessee, the  owner  of  certain  land  fronting  6,670  feet  more 
or  less  on  the  east  and  west  side  of  the  railroad  on  mile 
Nos.  257  and  258  of  the  If.  &  D.  Division  of  said  rail- 
way company,  lying  in  the  State  of  Tennessee,  county  of 
Giles,  Civil  District  No.  — ,  and  whereas  the  L.  &  N.  K.  K. 
Co.,  the  second  party,  which  is  to  build  and  maintain  per- 
petually under  the  conditions  and  upon  the  considerations 
hereinafter  stated,  a  fence  on  the  land  of  said  party  on 
the  line  of  said  railroad  33  feet  distant  from  the  center 
line  of  the  main  tract  as  shown  on  the  following  sketch 
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(no  sketch  shown,  copied  or  filed  or  ever  shown  to  have 
been  made)  now  therefore  the  second  party  hereby  agrees 
to  furnish  on  the  ground  wire  and  staples  and  posts  for 
said  fence,  and  second  party  wiU  build  said  fence  at  its 
own  cost  and  expense.  It  is  further  agreed  that  repairs 
to  said  fence  as  they  appear  to  be  needed  shall  be  made^ 
on  the  basis  the  second  party  furnishing  the  wire  and 
staples  and  posts  on  the  ground  on  notice  from  the  first 
party,  and  the  first  party,  his  heirs  and  vendees  receiving 
said  material  and  doing  the  work.  It  is  further  agreed 
— ^that  there  shall  be  maintained  perpetually  on 
the  land  of  the  first  party  and  the  first  party 
agrees  to  and  does  release  said  second  party  from  all  claims 
for  damages  by  reason  of  the  stock  or  cattle  of  the  first 
party  or  any  stock  in  its  charge  straying  upon  the  railroad 
and  being  killed  or  injured.  It  is  further  agreed  that  when 
a  gate  or  gates  are  constructed  in  said  fence  it  shall  be 
the  duty  of  first  party  to  keep  said  gate  or  gates  closed." 

Then  follows  a  provision  that  the  contract  constitutes 
a  covenant  running  with  the  land.  As  to  this  latter  fea- 
ture see  Webster  v.  Railroad  Co.,  supra.  It  will  be  no- 
ticed that  exemption  from  liability  for  killing  stock  is  lim- 
ited to  those  of  Buford  and  those  in  his  charge. 

The  basis  of  the  ninth,  tenth  and  eleventh  assignments 
of  error  is  a  series  of  propositions  embraced  in  the  charge 
of  the  Judge  in  substance  that  if  the  railway  company  had 
negligently  allowed  the  gates  to  remain  open  constantly,, 
or  if  the  gates  were  habitually  left  open,  to  the  knowledge 
of  the  railway  employes,  or  if  the  gates  were  open  in  such 
way  and  at  such  intervals  as  that  the  railway  servants 
would  have  become  aware  thereof  in  the  ordinary  course  of 
events,  then  the  railway  company  could  not  rely  upon  the 
Fencing  Act  as  immunity  for  killing  the  animal.  We  are 
of  opinion  that  there  was  no  reversible  error  in  this  charge  n 
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Cfreer  v.  Railroad,  supra.  It  is  true  that  if  the  contract 
referred  to  had  been  treated  as  valid  and  binding  and  if 
Hobbs  came  within  its  provisions,  then  these  instrtietiow 
would  have  been  inapplicable  and  unsound.  But  if  we 
are  right  in  our  conclusion  that  the  contract  was  not  avail- 
able as  a  defense,  then  the  instruction  given  cannot  be 
successfully  assailed. 

The  first  assignn^nt  of  error  need  not  be  noticed,  as  it 
is  not  an  appropriate  one  for  this  tribunal.  In  the  second 
assignment  it  is  said  that  there  is  no  evidence  to 
support  the  verdict.  Particularizing,  learned  counsel 
for  the  railway  company  say  that  there  is  absolutely  »► 
evidence  that  Hobbs'  mare  was  struck  by  a  moving  train, 
ear  or  engine  of  plaintiff  in  error ;  and  it  is  thence  argued 
that  there  was  no  liability,  citing  Railroad  v.  Tieman,  102 
Tenn.,  704;  Jones  v.  Railroad,  104  Tenn.,  119,  and  other 
eases.  It  is  beyond  dispute  that  the  party  who  sues  for 
wrongful  killing  of  animals  because  the  track  was  not 
fenced  or  kept  fenced  must  prove  that  they  were 
killed  by  collision  with  a  moving  train  or  car.  But  we 
apprehend  that  this  does  not  destroy  the  rule  of  circum- 
stantial evidence.  It  is  universally  held  that  the  party 
suing  for  injuries  to  an  animal  may  show  by  circumstances 
that  it  was  struck  by  a  moving  train.  We  are  of  opinion 
that  the  circumstances  of  this  case  were  sufficient  to  carry  to 
the  jury  the  question  as  to  whether  the  animal  was  struck  by 
a  moving  train  running  on  the  track  of  plaintiff  in  error. 
The  animal  escaped  from  her  enclosure  in  the  nighttime. 
She  was  found  the  next  morning  alongside  and  very  close 
to  the  railway  track  in  Buford's  field,  badly  bruised,  and 
broken  up,  with  a  young  colt  with  which  she  was  in  foal 
protruding  from  her.  All  the  witnesses  describe  her  body 
as  being  badly  torn  up.     It  is  also  shown  that  there  was 

Uood  along  the  track.     To  say  that  anything  else  than  a 
10 
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moving  train  killed  her  would  b©  a  remarkable  assertion. 
She  could  not  have  fallen  and  so  hurt  herself.  She  could 
not  have  been  shot  or  stabbed  and  been  found  in  her  con- 
dition. Nio  one  could  have  taken  a  club  and  beaten  and 
bruised  her  in  such  way  as  she  was  treated,  nor  could  any- 
one have  slaughtered  her  at  another  place  and  dragged  her 
to  the  track.  But  it  is  said  that  there  was  no  evidence  that 
any  train  passed  over  the  track.  Of  course  we  do  not  know 
this  absolutely ;  but  the  lower  Court  knew  and  this  Court 
knows  that  the  L.  &  N.  is  one  of  the  great  railroad  com- 
panies of  the  South,  and  that  the  track  through  the  Bu- 
ford  farm  is  its  main  line,  and  that  trains  are  constantly 
passing  up  and  down  it.  This  Court  knows  that  no  other 
instrument  of  danger  capable  of  producing  such  injuries  as 
were  received  by  this  mare  was  on  the  track  or  the  right 
of  way. 

It  is  earnestly  insisted  that  this  question  has  been  sev- 
eral times  decided  adversely  to  defendant  in  error  by  the 
Supreme  Court,  particularly  in  the  Hackney  case.  We  are 
of  opinion  that  the  Hackney  case  and  the  dog  case  men- 
tioned are  not  entirely  in  point,  for  the  reason  that  they 
were  statutory  precaution  cases,  in  which  it  is  incumbent 
upon  the  plaintiff  always  to  show  that  the  party  or  animal 
appeared  on  the  track  in  front  of  a  moving  train.  It  is 
not  necessary  to  do  that  in  an  action  based  upon  the  Fenc- 
ing Act:  Railroad  v.  Henry,  3  Tenn.  C.  C.  A.,  184.  All 
that  has  to  be  shown  is  that  the  animal  was  on  the  track 
and  was  injured  by  collision  with  a  train  that  was  moving. 

Our  basis  for  this  holding  is  mainly  the  doctrine  of 
judicial  estoppel.  It  may  be  safely  assumed  that  Hobbs 
could  have  proven  beyond  controversy  that  after  his  mare 
entered  upon  the  right  of  way  a  number  of  trains  passed ; 
it  is  not  unreasonable  to  presume  that  he  could  have  es- 
tablished beyond  a  reasonable  doubt  the  fact  that  the  mare 


STATE  OF  TENl^ESSEE.  291 

Railroad  v.  HobbB. 

was  killed  by  moving  cars.  Doubtless  his  learned  attor- 
ney thought  he  had  made  a  prima  facie  case.  If  so,  he  had 
the  right  to  rest  until  his  evidence  was  assailed.  As  a 
matter  of  fact,  the  railroad  never  controverted  the  fact  of 
collision  so  far  as  we  can  gather  from  the  record.  The 
whole  defense  of  the  railway  company  seemed  to  have  been 
predicated  upon  the  written  contract.  This  seems  to  have 
been  the  chief  point  of  controversy.  It  was  not  unnat- 
ural for  counsel  for  Hobbs  to  think  that  the  killing  was 
inipliedly  confessed.  Having  failed  to  make  an  issue  of 
this  point,  there  is  some  basis  for  the  application  of  the 
doctrine  of  judicial  estoppel.  In  other  words,  the  conduct 
of  learned  counsel  for  the  railway  company,  always  emi- 
nently fair,  and  in  this  instance  without  any  taint  of  im- 
propriety, clearly  induced  the  other  side  to  think  that  the 
point  of  controversy  lay  in  another  direction.  We  must 
not  be  understood  as  intimating  that  a  plaintiff  is  not  re- 
quired to  make  out  his  case.  He  is  onerated  with  this  bur- 
den. But  when  it  comes  to  an  administrative  question  the 
attitude  or  the  conduct  of  the  other  side  at  the  trial  may 
be  of  evidential  and  juridical  value. 

We  overrule  all  the  assignments  of  error  and  affirm  the 
judgment  of  the  lower  Court  with  costs. 
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D.  W.  Baker  et  al.  v.  State  of  Tennessee. 

Affirmed  by  Supreme  Court  at  Knoxville,  1915. 

Nuisance.    PosaeaHon  of  liquor  Uoen9€,    Presumption  rebuitMlifh 
bf  h<Mer, 

The  pre^iUDption  which  arises  from  the  possession  of  a  BMeviU 
llcensA  that  the  holder  is  engaged  in  the  Illegal  sale  of  liquor 
may  be  rebutted  by  the  defendant  by  his  own  explicit  un- 
contradicted testimony  that  he  had  not  sold  intoxicants  on  His 
premises,  and  had  no  knowledge  of  such  sale. 


From  Knox  County. 


Appealed  from  Circuit  Court  of  Knox  County.  Von 
A.  HuFFAKEB,  Judge. 

J.  R  Fenland  and  L.  H.  Mtebhoff  for  the  Stale. 

Webb  &  Bakeb  for  Defendants. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  by  the  State  of  Tennes- 
see on  the  relation  of  Attorney  General  against  the  defend- 
ants, charging  them  with  maintaining  a  nuisance  at  No. 
609  Chamberlain  Street,  in  the  City  of  Knoxville,  in  that 
the  said  Baker  was,  on  the  first  of  July,  1914,  engaged 
in  the  sale  of  intoxicating  liquors  and  beverages  in  the 
house  named  above.  This  is  the  substance  of  the  charge 
against  Baker,  but  as  to  the  defendant,  the  Holston  Realty 
Company,  it  is  charged  that  it.  rented  the  building  to  Mr. 
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Baker  to  be  used  for  the  purpose  of  conducting,  maintain- 
ing and  engaging  in  the  sale  of  these  liquors  therein,  and 
with  its  knowledge,  consent  and  permission.  It  is  charged 
in  the  petition  that  about  the  first  of  July,  1914,  defendant 
Baker  procured  a  Federal  revenue  license,  authorizing  him 
to  sell  intoxicating  liquors  in  this  building.  The  bill 
prayed  for  a  temporary  writ  of  injunction  as  provided  in 
what  is  called  the  I^uisance  Act,  passed  at  the  second  extra 
session  of  the  Legislature  of  1913,  to  enjoin  and  restrain 
these  defendants  from  conducting  said  business  in  said 
building ;  and  upon  the  hearing  of  the  cause,  it  was  sought 
to  have  an  order  or  decree  rendered  by  the  Circuit  Court 
abating  the  nuisance  so  conducted  and  carried  on  in  said 
house,  and  that  the  means,  appliances,  fixtures,  etc.,  used 
in  conducting  said  business  be  sold  under  the  orders  of 
the  Court,  or  such  of  it  as  might  lawfully  be  sold,  and  the 
proceeds  applied  as  provided  in  the  Act  of  the  Assembly. 
It  was  asked  that  the  injunction  prayed  for  be  made  per- 
petual at  the  final  hearing  of  the  cause. 

No  temporary  injunction  was  in  fact  issued,  although 
notice  was  given  as  provided  by  the  statute,  that  applica- 
tion for  such  an  injunction  would  be  made  on  the  25th 
of  July,  1914.  The  defendanta  answered  the  petition  and 
denied  each  and  every  allegation  therein,  except  that  de- 
fendant Baker  admitted  that  he  had  a  United  States  reve- 
nue license  as  a  retail  dealer  in  malt  liquors,  but  that  he 
had  no  such  license  as  authorized  him  to  retail  spirituous 
or  intoxicating  liquors. 

We  do  not  deem  it  necessary  to  state  all  the  allegations 
or  charges  in  the  bill,  nor  the  denials  contained  in  the 
answer.  The  defendants  insist  that  the  business  conducted 
by  Baker  was  that  of  a  soft  drink  stand,  wherein  he  sold 
only  soda  pop  and  a  beverage  called  maltz,  and  manufac- 
tured by  the  East  Tennessee  Brewing  Company,  situated 
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near  Knoxville,  and  that  it  was  entirely  harmless  and  non- 
intoxicating.  These  were  the  only  drinks  or  beverages 
that  the  defendant  sold  in  the  building  mentioned,  accord- 
ing to  the  statements  in  the  answer. 

On  the  date  when  the  application  for  the  temporary  in- 
junction was  to  be  heard,  the  relator  and  defendants,  being 
ready  for  trial,  the  case  was  heard  by  the  learned  Circuit 
Judge  without  a  jury,  and  after  the  evidence  was  all  in- 
troduced, he  adjudged  the  defendants  both  guilty  as 
charged  in  the  petition,  ordered  the  nuisance  abated  as 
provided  in  the  statute;  and  from  his  orders  and  decrees 
made  in  the  case,  the  defendants  have  prosecuted  an  appeal 
to  this  Court  and  assign  his  actions  in  the  matter  as  error. 

The  relators,  on  the  hearing  of  the  case,  introduced  cer- 
tified copy  of  a  record  from  the  United  States  Internal 
Revenue  Collector's  office,  showing  that  the  defendant 
Baker,  on  July  1,  1914,  took  out  a  revenue  license  to  sell 
malt  liquors  from  that  date  to  June  30,  1915,  for  which 
he  paid  the  sum  of  $20.00.  After  the  introduction  of 
this  license,  or  record,  the  relator  then  introduced  a  deputy 
sheriff  who  served  the  process  in  this  case,  who  testified 
that  Xo.  509  Chamberlain  Street,  in  Knoxville,  was  lo- 
cated within  four  miles  of  a  school  house.  This  deputy 
stated  that  when  he  served  the  process  in  this  case,  there 
was  only  a  coimter  along  the  side  of  the  wall  about  the 
ordinary  height;  that  he  saw  an  ice  box,  and  that  there 
was  not  anything  very  much  there.  He  only  saw  one  man 
in  there  beside  the  defendant  Baker,  and  he  was  standing 
talking.  He  saw  some  unlabeled  bottles,  but  did  not  know 
what  was  in  them,  and  some  of  them  were  empty.  He  did 
not  see  any  beer  there,  but  the  empty  and  unlabeled  bottles 
were  the  shape  and  size  of  beer  bottles. 

The  foregoing  is  all  of  the  evidence  offered  by  the  re- 
lator to  make  out  the  case  stated  in  the  petition,  that  is, 
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that  the  defendant  Baker  was  engaged  in  the  sale  of  in- 
taxieating  liquors  and  beverages  in  the  building  mentioned 
therein.  This  evidence  would  make  a  prima  facie  case 
against  Mr.  Baker  that  he  was  engaged  in  the  sale  of  liquor 
in  violation  of  the  !Ruisance  Act.  When  the  relator  had 
made  this  proof  he  then  rested,  when  Mr.  Baker  offered 
the  evidence  of  some  chemists  who  had  analyzed  the  bever- 
age called  maltz,  and  each  of  whom  stated  there  was  not 
one-half  of  one  per  cent  of  alcohol  in  that  beverage ;  and, 
further,  that  a  man  could  not  drink  enough  of  it  to  become 
intoxicated.  The  manufacturer  of  this  beverage  was  also 
examined  as  a  witness  by  the  defendants,  and  they  testi- 
fied to  the  same  effect  as  the  chemists,  that  is,  that  there 
was  not  as  much  as  one-half  of  one  per  cent  oi  alcohol  in 
the  beverage  called  maltz,  and  that  a  person  could  not  be 
made  intoxicated  by  drinking  it.  The  defendant  Baker 
then  went  upon  the  stand,  and,  in  a  clear,  positive,  and, 
apparently  very  frank  way,  testified  that  he  had  never  kept 
intoxicating  liquors  in  that  building  at  any  time;  that  he 
started  the  business  about  the  first  of  July,  1914,  to  sell 
soft  drinks,  and  had  never  kept  any  kind  of  drinks  for 
sale  except  the  beverage  known  as  maltz,  and  soda  pop. 
He  also  stated  that  he  had  no  fixtures,  or  barroom  appli- 
ances in  the  building,  and  did  not  run  and  operate  a  bar- 
room therein.  He  stated  that  he  had  never  had  any  intoxi- 
cating liquors  of  any  character  in  the  building,  and  cer- 
tainly had  never  sold  any  before  or  after  the  petition  in 
this  case  was  filed. 

The  relator  failed  to  show  that  any  sale  was  made,  or 
that  any  intoxicating  liquors  were  ever  kept  in  this  build- 
ing, or  that  any  barroom  fixtures  of  any  kind,  except  the 
counter,  were  kept  there  by  the  defendant  Baker.  In  fact, 
relator  relied,  to  sustain  the  petition,  altogether  on  the 
government  license  held  by  the  defendant  Baker.  Baker,  in 


296  COURT  OF  CIVIL  APPEALS. 

Baker  v.  State  of  TenneBsee. 

explanation  of  how  he  happened  to  have  the  license,  stated 
that,  a  short  time  after  he  opened  busmess  in  said  place, 
some  officers  from  the  internal  revenue  department  advised 
him  that  he  had  better  take  out  the  license  in  order  to  in- 
sure him  against  any  trouble  from  the  internal  revenue 
officers,  and  while  he  did  not  think  he  was  compelled  to 
have  a  license  under  the  law,  he  preferred  not  to  take  any 
risk  of  prosecution  by  the  government,  and,  acting  upon 
the  advice  of  these  officers,  secured  the  license,  not  with 
any  intention  or  purpose  of  selling  intoxicating  liquors,  or 
as  an  authority  to  him  to  run  and  operate  a  saloon  in  said 
building.  Baker,  in  his  testimony  stated  that  the  bever- 
age called  maltz,  was  not  intoxicating,  and  that  he  had  had 
it  analyzed  in  order  to  see  whether  it  was  or  not,  and  that 
it  contained  less  than  one-half  of  one  per  cent  of  alcohol, 
and  that  he  bought  it  from  the  East  Tennessee  Brewing 
Company  after  it  had  positively  assured  him  that  it  was 
non-intoxicating,  and  that  no  one  could  drink  enough  of  it 
to  make  him  drunk. 

On  this  testimony,  the  learned  Circuit  Judge  held  that 
the  evidence  of  the  defendant  did  not  rebut  the  presump- 
tion arising  from  the  possession  of  a  government  license, 
and  a  very  long  and  able  argument  is  made  by  the  learned 
Attorney  General  to  show  that  the  evidence  of  the  defend- 
ant himself  is  not  enough  to  rebut  this  presumption,  and 
the  case  of  Brinkley  v.  State,  125  Tenn.,  373,  is  cited  to 
sustain  his  position. 

This  Court  has  had  Brinkley  v.  State  before  it  quite 
often,  and  especially  in  passing  upon  a  large  number  of 
nuisance  cases  at  its  last  term  at  Jackson.  It  is  unneces- 
ary  t<>  analyze  that  case,  for  the  case  the  Supreme  Court 
had  before  it  then,  is  not  the  case  now  under  considera- 
tion. In  that  case,  Mr.  Brinkley  did  not  testify  in  his 
own  behalf  on  the  trial  of  the  cause,  and  the  evidence 
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he  offered  to  rdbut  the  presumption  arising  from  the  pes- 
nssion  of  a  government  license,  being  purely  negative,  was 
held  by  the  Supreme  Court  not  sufficient  to  rebut  the  pre- 
sumption. The  Surpeme  Court  in  its  opinion  in  Brinkley 
V.  Siaie^  commented'  on  the  fact  that  the  defendant  did  not 
testify  himself,  and  that  no  one  who  had  charge  of  the 
business  of  the  defendant  and  who  conducted  the  different 
sales  made  for  him,,  was  offered  as  a  witness  in  his  behalf. 
The  implication  in  the  opinion  of  the  Supreme  Court  in 
&at  case,  is  that  the  defendant  might  have  gone  upon  the 
stand  and  rebutted  the  presumption  that  arose  from  hav- 
uig  a  government  license,  but  that  he  did  not  choose  to 
do  so. 

In  this  case,  the  defendant  Baker  is  a  competent  wit- 
ness, and  it  is  not  shown  that  he  had  any  other  person  in 
his  employ ;  and  if  he  cannot  by  his  own  testimony,  rebut 
the  presumption  that  arises  from  his  having  a  license,  then 
he  is  certainly  in  a  bad  fix,  for,  in  a  case  like  this,  the  de- 
fendant would  have  no  means  whatever  of  rebutting  this 
presumption.  The  defendant  being  the  only  person  em- 
ployed in  the  house,  and  having  no  one  to  assist  him,  it 
would  be  impossible  for  him  to  make  proof  that  he  was 
not  guilty  of  the  charge.  He  might,  as  Brinkley  did,  find 
a  dozen  men  who  would  testify  that  if  there  was  any 
whiskey  sold  in  his  house  their  neither  saw  or  knew  it, 
and  yet,  as  held  by  the  Supreme  Court,  that  would  not 
rebut  the  presumption. 

We  think,  when  the  defendant  went  upon  the  stand  and 
testified  that  he  never,  at  any  time,  kept  or  sold  intoxi- 
cating liquors  or  beverages,  as  charged  in  the  petition,  and 
when  he  showed  by  proof  that  the  beverage  he  did  sell 
was  non-intoxicating,  he  then  rebutted  the  presumption 
that  arose  by  reason  of  his  having  a  government  license. 
Being  a  competent  witness,  he  had  the  right  to  go  upon 
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the  witness  stand  and  explain  how  he  happened  to  have 
possession  of  a  government  license,  and  his  explanation 
seems  reasonable  as  well  as  plausible,  and  there  is  no  proof 
in  this  record  that  reflects  upon  his  integrity  or  general 
character  or  reputation ;  and  in  the  absence  of  such  proof, 
he  is  presumed  to  be  a  man  of  good  reputation  and  char- 
acter. It  was  certainly  competent  for  him  to  go  upon  the 
stand  and  show  to  the  Court  that  there  was  no  foundation 
for  the  presumption,  by  testifying  that  he  did  not  keep 
liquors,  or  sell  liquors  in  this  house,  and  that  he  did  not 
start  the  business  for  that  purpoe;  and  having  done  so, 
we  are  of  the  opinion  that  he  has  rebutted  the  presump- 
tion that  the  license  creates  against  him,  and  that  the  or- 
ders, judgments  and  decrees  of  the  learned  trial  Judge 
were  error,  and  they  will  be  reversed  and  these  proceed- 
ings dismissed  at  the  cost  of  the  State. 
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H.  C.  MooBE  V.  Insurance  Company. 

Affirmed  by  Supreme  Court  at  Xashville,  1914. 

1.  Fire  Inbubance.    Premium  note.    Failure  of  consideration, 

A  note  given  for  the  premium  of  a  fire  insurance  poUcy  is  not 
coUectible  if  the  risk  never  attached.  Such  note  is  without 
consideration. 

2.  Same.    F-Mtoppel  of  insured  to  deny  consideration. 

The  Insu^'ed  who  represented  to  the  company  that  he  was  the 
uncondii^ional  owner  of  property  which  in  reality  belonged  to 
his  wife  but  of  which  the  company  was  ignorant,  is  estopped 
to  defeat  collection  of  a  note  given  for  the  premium  upon  the 
ground  '^hat  there  was  failure  of  consideration  in  that  he  was 
not  the  owner  of  the  proi>erty. 


From  Lincoln  County. 


Appealed  in  ^rror  from  Circuit  Court  of  Lincoln 
County.    EwiN  L.  Davis^  Judge. 

HoLMAN  &  Holman  for  Plaintiff  in  Error. 

Sam  C.  Tioert  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

This  was  an  action  commenced  before  a  Justice  of  the 
Peace  of  Lincoln  County,  against  the  plaintiff  in  error, 
Hugh  C.  Moore,  to  recover  upon  a  note  executed  by  said 
Moore  for  $96.00,  payable  to  it,  which  note  was  executed 
in  part  payment  of  the  premium  on  a  fire  insurance  policy 
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issued  by  said  insurance  company,  insuring  the  said  Moore 
against  loss  or  damage  by  fire  and  lightning  for  a  period 
of  five  years,  upon  the  following  described  property: 
"1,000.00  on  dwelling  house;  $500.00  on  barn  No.  1; 
$100.00  on  bam  No.  2,  with  shed  attached;  $200.00  on 
hay  contained  in  bams;  $200.00  on  farming  utensils." 

The  policy,  which  is  made  a  part  of  the  record  in  the 
case,  while  payable  to  the  said  Hugh  C.  Moore  in  the  event 
of  loss  or  damage  to  said  property,  contained  a  provision 
that  "if  the  interest  of  the  assured  be  other  than  uncondi- 
tional and  sole  ownership"  it  should  be  null  and  void. 

The  evidence  further  tends  to  show  that  the  said  Hugh 
C.  Moore  made  a  written  application  to  the  company  for 
said  policy,  and  in  the  application,  which  is  also  made  a 
part  of  the  record,  in  answer  to  questions  asked  him  in 
said  written  application,  represented  that  he  had  a  war- 
ranty deed  to  the  land  upon  which  the  insured  buildings 
were  situated,  and  had  owned  the  same  for  twenty  years. 

The  undisputed  proof  is  that  none  of  the  property  cov- 
ered by  the  policy  belonged  to  the  plaintiff  in  error,  but  the 
title  to  said  property  was  vested  in  his  ,wife  as  a  general 
estate;  and  that  plaintiff  in  error  was  simply  controlling 
the  same  in  the  capacity  of  a  trustee  for  his  wife.  It  is 
further  shown  that  the  insurance  company,  at  the  time  the 
policy  was  issued,  had  no  knowledge  of  the  fact  that  the 
title  and  ownership  of  the  property  covered  by  said  policy 
was  in  the  plaintiff  in  error's  wife,  and  relied  on  the  state- 
ments made  by  the  plaintiff  in  error  in  the  application. 

Upon  the  failure  of  the  plaintiff  in  error  to  pay  the  note 
sued  on  upon  its  maturity,  the  insurance  company  brought 
suit  thereon  before  a  Justice  of  the  Peace  as  above  stated. 
The  case  was  finally  carried  to  the  Circuit  Court  of  the 
county,  where  it  was  tried  before  the  Circuit  Judge  and 
a  jury.     In  the  Circuit  Court  the  warrant  was  amended 
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so  as  to  make  the  plaintiff  in  error's  wife  a  party  defend- 
ant^  and  upon  a  trial  before  the  Court  and  a  jury  a  ver- 
dict was  rendered  in  favor  of  the  insurance  company 
against  both  of  said  defendants  for  the  amount  of  said 
note  and  interetft. 

Defendants  made  a  motion  for  a  new  trial,  which  was 
overruled  as  to  the  defendant,  Hugh  C.  Moore,  but  was 
granted  as  to  his  wife,  K.  J.  Moore.  Judgment  having 
been  entered  in  accordance  with  the  verdict  of  the  jury 
against  the  defendant,  Hugh  C.  Moore,  he  has  appealed 
to  this  Court,  and  has  assigned  errors  upon  the  judgment. 

The  principal  error  urged  is,  that  there  is  no  evidence 
to  support  the  verdict  and  judgment,  because  the  undis- 
puted evidence  shows  that  the  policy  was  issued  by  the 
insurance  company  to  Hugh  C.  Moore,  and  made  payable 
to  Hugh  C.  Moore  in  the  event  of  loss  or  damage,  when, 
in  fact,  the  property  was  owned  by  his  wife,  K.  J.  Moore, 
and  that,  therefore,  under  the  provisions  of  the  policy  to 
the  effect^  that  if  the  assured  be  not  the  sole  and  uncondi- 
tional owner  of  the  property,  the  policy  should  be  void,  no 
risk  ever  attached ;  no  premium  was  ever  earned,  and  none 
could  be  collected  on  said  policy.  In  other  words,  it  is 
insisted  by  the  plaintiff  in  error  that  the  policy  was  void 
on  account  of  him  not  being  the  absolute  and  unconditional 
owner  of  the  property ;  that  no  liability  or  risk  was  in- 
curred  by  the  insurance  company,  and  that,  therefore,  the 
note  sued  on  was  without  consideration. 

The  undisputed  evidence  is  that  plaintiff  in  error  knew 
that  he  was  not  the  owner  of  the  property  at  the  time  he 
took  out  the  policy  of  insurance.  He  admits  that  he  knew 
the  policy  was  made  payable  to  him,  and  admits  that  he 
never  advised  the  insurance  company  of  the  true  facts  with 
respect  to  the  title  of  the  property,  nor  did  he  ever  adc 
said  company  to  amend  the  policy  so  as  to  make  it  payrtble 
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to  his  wife,  the  true  owner  of  the  property,  or  to  make  the 
same  payable,  to  him  as  trustee.  He  admits  that  he  in- 
tended to  collect  the  policy  if  a  loss  occurred.  The  policy 
was  issued  in  December,  1909,  and  had  been  in  force  some- 
thing over  three  years  when  the  present  suit  was  brought 
to  collect  the  balance  of  the  unpaid  premium  represented 
by  the  note  sued  on  in  this  action. 

We  are  of  opinion  that  the  question  of  the  ownership 
of  .the  property  at  the  time  the  policy  was  issued  was  a 
matter  material  to  the  risk,  and  the  insurance  company 
could  have,  if  a  loss  had  occurred,  avoided  payment  under 
the  policy,  in  view  of  the  plaintiff  in  error's  misrepresen- 
tations appearing  in.  his  application  and  the  clause  of  the 
policy  providing-  that  if  his  interest  in  the  property  be 
other  than  unconditional  and  absolute,  the  policy  should  be 
void.  Catron  v.  Insurance  Company,  6  Hum.,  17 6  y  Aetna 
Insurance  Company  v.  Miers,  5  Sneed,  138. 

In  Jones  &  Abbott  y.  Insurance  Company,  90  Tenn., 
604,  it  was  held  that  the  contract  of  insurance  is  a  condi- 
tional one.  If  no  risk  attaches,  no  premium,  in  the  ab- 
sence of  fraud,  is  earned.  And  that  where  the  risk  never 
attached,  and  no  risk  was  ever  run,  the  premium  is  to  be 
returned,  in  case  it  has  been  paid,  and  the  assured  was 
guilty  of  no  fraud.  The  case  is  relied  on  by  the  plaintiff 
in  error  as  controlling  of  the  case  at  bar. 

We  are  of  opinion  that  there  was  evidence  in-  the  case 
under  consideration  tending  to  establish  fraud  on  the  part 
of  the  plaintiff  in  error  with  respect  to  the  policy  in  ques- 
tion. At  least,  the  facts  are  such  as,  we  think,  estop  him 
from  denying  liability  for  the  remainder  of  the  premiimi. 
due  for  said  policy.  There  is  evidence  tending  to  show, 
that  he  knew  he  was  not  the  absolute  tod  unconditional 
owner  of  the  property  at  the  time  he  made  his  applica- 
tion, and  at  the  time  the  policy  was  issued  and  delivered 
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to  him.  He  knew  the  policy  was  issued  in  his  name  and 
not  in  the  name  of  his  wife,  the  true  owner.  He  kept  the 
policy  until  suit  was  brought  by  the  company  on  the  prem- 
ium note,  and  says  he  would  have  attempted  to  collect  the 
policy  if  a  loss  had  occurred. 

We  think  it  would  be  inequitable  and  unjust  for  the 
plaintiff  in  error  to  be  permitted  to  repudiate  his  liability 
for  said  premium,  in  view  of  these  facts.  The  insurance 
company  was  in  no  way  at  fault  in  the  matter.  We  must 
say  that  we  are  not  favorably  impressed  with  the  good  faith 
of  the  plaintiff  in.  error  in  said  transaction. 

Certain  errors  are  assigned  upon  the  charge  of  the  Court. 

Without  elaborating  upon  these  assignments,  it  suffices 
to. say  that  we  are  of  opinion  that  the  errors  conmiitted 
by  the  trial  Judge  in  the  instructions  complained  of,  con- 
ceding that  they  were  errors,  were  harmless  and  did  not 
prejudice  the  plaintiff  in  error.  We  think  the  plaintiff 
inj  error  is  clearly  estopped  from  denying  liability  on  the 
note  sued  on. 
■  It^  results  that  the  judgment  will  be  affirmed  with  costs. 
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Writ  of  certiorari  denied  by  the  Supreme  Court,  1914. 

1.  ABSJQWfMESm  OF  JBSUOE  BT  RSFKBiarOB  TO  REO0B9. 

An  asBlgnment  predicated  upon  the  introduction  of  eirid«&o»  Is 
insufficient  where  it  merely  refers  to  the  number  and  page  of 
the  transcript,  and  does  not  quote  the  words  or  embrace  thB 
full  substance  of  the  admitted  testimony. 

2.  Will  Coittebt.    Declarations  of  testator  hefore  emecution. 

It  is  competent  in  a  will  contest  to  prove  the  declarations  of  the 
testator  as  to  his  wishes,  preferences  and  intentions,  made 
before  the  execution  of  the  will  in  issue. 

8.  Same.    Subsequent  declarations.    Undue  influence. 

Both  prior  and  subsequent  declarations  of  the  testator  are  ad- 
missible to  show  mental  condition  and  extent  of  undue  Influ- 
ence in  all  cases  where  mental  condition  is  involved  and  wbevt 
there  is  other  and  Independent  evidence  tending  to  show  uodue 
influence. 

4.  Same.    Other  toUls, 

It  is  competent  to  prove  the  execution  and  the  circumstances  of 
executing  other  wills  than  the  one  in  issue,  for  the  purpose  of 
showing  testator's  desires  and  intentions. 

5.  Same.    Existence  of  coercion. 

It  is  competent  to  prove  the  declaration  of  a  testator  made  before 
the  execution  of  the  will  in  issue  that  a  prior  will  was  exe- 
cuted by  him  under  duress. 

6.  Same.    Instructions  of  court  calling  the  attention  of  the  jury  to 

circumstances  stating  theory. 

It  is  not  reversible  error  for  the  Circuit  Judge  in  his  instructions 
to  state  the  resp)ectlve  theories  of  the  parties  to  a  will  contest 
and  to  call  the  attention  of  the  jury  to  circumstances  which 
have  a  bearing  on  tlie  question  of  undue  influence.    Nor  is  it 
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error  for  the  Court  to  state  that  if  they  believed  certain  evi- 
dence to  be  true,  they  should  treat  the  will  as  invalid,  if  as  a 
fact  the  instrument  would  not  under  the  circumstances  be  the 
will  of  the  testator. 


Feom  Monroe  County. 


Appeal  in  error  from  the  Circuit  Court  of  Monroe 
County.     Sam  C.  Bbown^  Judge. 

McCboskey  &  Peace,  E.  H.  Sansom  and  John  W. 
Hudson  for  PlaintiflF  in  Error. 

Jebome  Templeton,  Sam  Epps  Young  and  D.  T. 
Young  for  Defendants  in  Error. 

Me.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  is  a  will  contest.  The  will  involved  is  the  one 
purporting  to  have  been  executed  by  Col.  John  T.  M. 
Haire  of  Monroe  County,  on  June  21,  1912.  He  died 
on  the  6th  of  July  following,  at  the  advanced  age  of  84. 
In  the  will  under  fire  his  widow  was  named  as  executrix 
and  sole  beneficiary.  Some  of  the  heirs  at  law  of  the 
testator  instituted  this  contest.  The  will  was  assailed  upon 
the  ground  that  the  testator  was  lacking  in  mental  capacity 
and  that  it  was  procured  by  undue  influence.  Issues  were 
made  up  and  submitted  to  Judge  Brown  and  a  jury  at 
Madisonville.  The  verdict  of  the  jury  was  against  the 
validity  of  the  instrument.  The  executrix  sought  a  new 
trial.  Her  motion  was  disallowed  and  judgment  was  pro- 
nounced upon  the  verdict.     An  appeal  was  prayed  and 

perfected  by  Mrs.  Haire  and  she  is  here  assigning  numer- 
20 
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ous  errors.  Learned  counsel  representing  her  have  pre- 
sented the  issues  with  great  force  and  clearness  and  caused 
us  to  examine  the  record  with  extreme  care,  as  of  course 
we  should  in  all  cases.  We  shall  refer  to  all  the  assign- 
ments of  error,  but  not  separately  nor  in  the  order  in  which 
they  are  made.  We  think  it  most  appropriate  that  we  dis- 
cuss assignment  Xo.  4  at  the  outset. 

This  fourth  assignment  purports  to  be  predicated  upon 
the  action  of  the  trial  Judge  in  admitting  certain  testi- 
mony referred  to  in  the  assignment  as  being  at  different 
pages  in  the  transcript,  to  which  pages  reference  is  made. 
There  is  nothing  on  the  face  of  the  assignment  to  show  what 
the  objectionable  evidence  was.  In  order  to  pass  upon  this 
assignment  it  is  absolutely  necessary  that  the  member  of  the 
Court  having  the  record  turn  to  the  cited  portion  of  the 
transcript  and  read  it  for  himself.  We  feel  constrained 
to  hold  that  this  assignment  is*  not  well  made  and  that  it 
is  insufficient  to  call  forth  the  labors  of  this  Court  in 
ascertaining  whether  or  not  error  was  committed.  An  as- 
signment predicated  upon  the  admission  or  rejection  of 
evidence  must  contain  the  full  substance  of  the  evidence, 
or  so  much  of  it  as  to  enable  the  Court  to  determine  the 
materiality  and  propriety  of  the  evidence  without  refer- 
ring to  the  transcript:  Nan^^e  v.  Smith,  10  Cates,  349. 
This  is  a  specific  requirement  of  the  bar  rules  of  the  Su- 
preme Court  recently  announced  and  adopted  with  one 
or  two  exceptions  by  this  Court. 

Notwithstanding  the  insufiiciency  of  this  assignment  we 
have  read  this  entire  transcript,  and  of  course  the  class 
of  evidence  above  criticized  came  under  our  view.  Not 
desiring  to  repel  anyone  often  on  technical  grounds,  we 
passed  over  the  insufficiency  of  the  assignment  and  ex- 
amined the  questions  arising.  We  are  constrained  to  the 
view  that  no  reversible  error  was  committed  by  the  learned 
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trial  Judge  in  admitting  the  evidence  objected  to,  and  our 
reasons  for  arriving  at  this  conclusion  shall  be  briefly 
stated. 

The  testimony  objected  to  was  to  the  effect  that  the  tes- 
tator had  made  repeated  declaration  as  to  the  way  in  wliich 
he  desired  his  property  to  go  and  also  of  his  dissatisfaction 
with  the  efforts  and  importunities  of  people  to  make  a  will 
in  their  favor,  and  also  his  dissatisfaction  with  former 
wills.  There  was  also  evidence  of  his  declarations  that 
he  was  under  coercion,  and  that  he  had  been  or  would  be 
forced  to  make  a  will  contrary  to  his  wishes.  All  this  evi- 
dence was  with  respect  to  declarations  made  before  the 
execution  of  the  will  in  controversy ;  and  this  fact  relieves 
the  situation  of  a  great  deal  of  embarrassment  occasioned 
by  contrariety  of  judicial  opinion.  The  rule  is  almost  uni- 
versal that  the  declarations  of  a  testator  antedating  his  will 
as  to  how  his  property  shall  be  disposed  of,  or  of  .his 
likes  and  dislikes,  and  of  his  mental  attitude  with  respect 
property  or  persons,  are  admissible  w^hen  the  validity  of 
his  subsequently  made  will  is  in  issue.  For  juristic  pur- 
poses it  is  assumed  that  his  declarations  thus  made  were 
without  bad  motive,  and  that  they  were  sincere;  and,  fur- 
ther, that  they  reveal  the  state  of  his  mind  at  the  time,  and 
are  helpful  as  reflecting  upon  the  state  of  his  mind  at  the 
time  of  the  making  of  the  will  in  controversy.  In  other 
words,  in  passing  upon  the  question  as  to  whether  a  con- 
tested will  represents  the  wishes  of  the  testator,  it  is  al- 
ways competent  to  find  out  his  mental  attitude,  his  wishes 
and  his  affections  expressed  by  him  before  the  execution 
of  the  will  in  controversy.  Hence,  the  soundness  of  the 
rule  admitting  such  evidence. 

The  learned  trial  Judge  was  careful  to  confine  this  tes- 
timony to  the  issue  of  the  state  of  the  old  man's  mind, 
for  the  purpose  of  revealing  his  weakness  and  susceptibility 
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to  undue  influence  as  well  as  with  reference  to  the  ques- 
tion of  his  having  been  induced  or  coerced  by  another  to 
abandon  his  original  intentions.  As  a  matter  of  fact,  the 
Court  was  with  respect  to  some  of  the  evidence  too  strict 
in  his  rulings  as  to  the  applicability  of  the  evidence  thus 
adduced.  Contestants,  as  hereinbefore  stated,  had  the 
right  to  sho^v  the  feelings  and  wishes  of  Col.  Haire  toward 
his  wife  or  his  wife's  people  and  toward  his  own,  and  they 
could  well  have  insisted  that  declarations  revealing  this  dis- 
position and  state  of  mind  be  unqualifiedly  admitted.  Such 
declarations  are  not  hearsay.  See  4  Chamberlayne,  sections 
2675-76-77;  also  Hobson  v.  Moorman,  115  Tenn.,  73. 
It  is  well  to  bear  in  mind  the  fact  hereinabove  referred 
to  that  these  declarations  were  antecedent  to  the  will  in- 
volved. Learned  counsel  refer  us  to  the  very  celebrated 
and  admirably  written  opinion  in  Throckmorton  v.  Holt, 
180  U.  S.,  552,  cited  approvingly  by  our  Supreme  Court 
in  the  case  of  Earp  v.  Eddington,  107  Tenn.,  23,  as  con- 
trolling authority  for  the  exclusion  of  such  evidence.  The 
cases  referred  to  involved  subsequent  declarations  and 
hence  is  not  strictly  in  point.  But  in  Tennesse,  and  in 
general  elsewhere,  even  the  subsequent  declarations  of  a 
testator  are  admitted  for  the  purpose  of  showing  the  state 
of  his  mind  at  the  time  of  the  making  of  the 
will.  This  evidence  of  course  cannot  be  relied  upon  to 
establish  the  fact  of  undue  influence;  and  great  caution 
must  be  observed  in  its  admission.  But  when  there  is 
any  extraneous  evidence  of  undue  influence,  such  as  the 
revelation  of  a  purpose  by  the  beneficiary  to  dominate  the 
testator,  or  of  efforts  to  procure  a  certain  will,  these  dec- 
larations arc  admissible:  Peery  v.  Peery,  94  Tenn.,  331; 
Ilohson  v.  Moorman,  supra.  We  find  in  this  case  some 
evidence  other  than  that  of  the  declarations. of  the  testator 
to  the  effect  that  he  was  subjected  to  influences  at  variance 
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with  his  wishes.  Evidence  of  declarations  was,  therefore, 
admissible,  especially  in  view  of  the  issue  of  mental  in- 
capacity or  weakness  which  was  also  involved.  That  this 
class  of  evidence  is  competent  is  well  established  and  the 
reason  of  its  admission  justifiable  needs  no  other  support 
than  the  admirable  opinion  of  Judge  McAlister  in  Ilohson 
V.  Moorman,  supra. 

While  some  of  the  declarations  admitted  certainly  had 
reference  to  mattters  of  fact  aside  from  Col.  Haire's  men- 
tal state,  they  were  nevertheless  competent  as  revealing  the 
state  of  his  mind  and  extent  of  influence  and  his  suscepti- 
bility to  influence,  and  also  extent  of  influence.  It  is  not 
likely  that  a  man  will  make  false  statements  at  such  junc- 
ture concerning  his  mental  state.  Hence,  the  validity  of 
such  testimony. 

The  fifth  assignment  should  be  next  disposed  of.  It 
is  based  upon  the  action  of  the  Court  in  admitting  a  will 
executed  in  1909  by  the  testator,  and  a  will  made  by  him 
in  1911,  about  six  months  before  the  execution  of  the  will 
in  controversy,  together  with  the  circumstances  of  the  exe- 
cution of  these  two  papers.     There  was  no  error  in.  this. 

They  were  competent  and  were  certainly  relevant  to  the 
■  _^ 

issues  involved:  Demonbreum  v.  Walker,  4  Baxter,  199. 
This  assignment  of  error  is  overruled. 

We  shall  now  recur  to  the  first,  second  and  third  assign- 
ment of  error.  The  fourth  and  fifth  were  passed  upon  by 
us  before  entering  upon  a  discussion  of  the  question  raised 
by  the  three  above  named  assignments  respecting  the  suffi- 
ciency of  the  evidence  to  justify  the  Court  in  submitting 
the  issues  to  the  jury  and  his  refusal  to  set  the  verdict  aside. 
The  predicate  of  the  first  and  second  assignments  was  the 
refusal  of  the  Court  to  direct  a  verdict.  The  third  one  is 
that  there  was  no  evidence  to  support  the  verdict.  In 
passing  upon  these  questions  all  the  evidence  criticized  in 
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assignments  Nos.  4  and  5  will  be  considered  as  having 
been  properly  before  the  jury. 

The  evidence  tending  to  support  the  issue  of  mental  in- 
capacity is  not  by  any  means  sufficient  to  sustain  the  ver- 
dict. Nevertheless,  the  evidence  bearing  upon  this  point 
was  competent,  and  it  is  material,  in  that  it  discloses  the 
fact  that  the  testator  was  of  very  great  age  and  very  much 
weakened  physically,  and  that  he  was  suffering  from  dis- 
eases or  complaints  which  affected  his  mind. 

With  respect  to  the  issue  of  undue  influence  we  have 
been  constrained  to  the  conclusion  that  the  record  dis- 
closes material  evidence  upon  which  the  verdict  of  the 
jury  adverse  to  the  will  can  find  support  The  insistence 
of  contestants  was  that  the  widow  of  Col.  Ilaire,  a  child- 
less woman,  was  well  provided  for  and  had  married  CoL 
Ilaire  late  in  life,  and  did  not  need  his  bounty  other  than 
a  life  estate,  while  on  the  other  hand  numerous  nephews 
and  nieces  of  the  testator  were  in  need  and  that  Col.  Haire 
was  solicitous  about  them;  that  Mrs.  Ilaire  alone,  or  in 
conjunction  with  her  brother-in-law,  Rogers,  and  possibly 
others,  had  determined  to  coerce  her  husband  into  giving 
her  the  whole  of  his  estate,  and  that  pursuant  to  this 
scheme  they  guarded  him  and  watched  him  closely  and' 
dominated  and  hectored  him  to  such  an  extent  as  to  de- 
prive him  of  his  free  agency ;  and  that  these  influences  were 
concentrated  upon  the  testator  during  the  last  few  weeks  of 
his  life  and  resulted  in  the  execution  of  a  will  which  did  not 
represent  his  wishes.  There  is  material  evidence  from 
which  the  triers  of  fact  could  have  reached  this  conclusion. 
The  contention,  upon  the  other  hand,  was  that  the  desire 
of  the  testator  was  that  his  wife  have  his  property,  and 
that  the  instrument  in  question  expressed  his  own  wishes, 
and  that  it  was  executed  by  him  without  influence  or 
coercion.     It  is  also  urged  that  the  wife  exerted  no  undue 
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influence,  and  that  if  she  did  discuss  with  her  husband  the 
making  of  a  will,  she  had  the  right  to  do  so,  provided  she 
did  not  go  to  the  extent  of  depriving  him  of  his  free  agency. 
These  contentions  were  submitted  to  the  jury  upon  evi- 
dence calling  for  appropriate  instructions.  The  finding 
of  the  jury  must  therefore  with  respect  to  the  conclu- 
sions of  fact  be  accepted  as  binding  upon  us.  We  shall 
not  enumerate  the  evidence  sustaining  the  verdict  beyond 
that  which  has  hereinabove  been  set  out  other  than  a-  ref- 
erence to  a  declaration  made  by  the  testator  in  the  will  of 
1911.  The  execution  of  this  instrument  was  clearly  shown. 
In  fact,  it  is  wholly  in  the  handwriting  of  the  testator  and 
was  sent  by  him  to  a  depositary  for  safe-keeping  until  his 
death.  In  this  document  he  refers  to  the  execution  of  the 
will  of  1909  and  solemnly  asserted  that  the  1909  document 
had  been  executed  by  him  under  protest.  Following  this, 
is  evidence  of  declarations  made  bv  the  testa tc;x  a  short 
while  before  the  making  of  the  will  in  qup-z^uon  to  the  eflFect 
that  the  parties  about  him  wer^^  drafting  some  sort  of  an 
instrument  and  were  goir^-to  require  him  to  sign  it.  The 
competency  of  this  Ip'.ier  evidence  is  beyond  controversy, 
and  its  materialit";/  is  so  plain  as  to  be  unassailable:  Ben- 
net  v.  Smith,  iJl  Barbour,  439;  4  Chamberlayne,  2677. 
Assignments  ^of  errors  Nos.  1,  2  and  3  are  overruled. 

In  the  '^ghth  assignment  of  error  certain  portions  of 
the  charf^e  of  the  trial  Judge  are  criticized.  We  shall  not 
copy  tj^iese  instructions  verbatim,  but  shall  present  in  con- 
densed forms  the  propositions  embraced  by  them.  In  the 
first, 'section  assailed  the  trial  Judge  told  the  jury  that  it 
wai  proper  for  them  to  look  to  the  physical  condition  and 
appearance  and  conduct  and  conversation  of  Col.  Haire 
Wore  and  after  the  execution  of  the  will  for  the  purpose 
ofdetermining  the  state  of  his  mind.  There  was  no  error 
ittthis. 


i 
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In  excerpts  C  and  D  of  the  portion  of  the  charge  as- 
sailed, the  Court  in  substance  instructed  the  jury  that  it 
was  competent  for  them  to  consider  the  declarations  of  the 
testator  at  and  before  and  after  the  making  of  the  will 
of  June  21,  1912,  with  respect  to  his  likes  and  dislikes 
and  of  his  intentions  and  with  reference  to  previous  wills, 
all  for  the  purpose  of  passing  upon  his  mental  condition 
at  the  time  the  will  was  executed,  and  to  determine  whether 
it  was  his  voluntary  act  and  free  from  undue  influence. 
We  see  no  error  in  this.     The  law  is  that  jurors  may  un- 
doubtedly look  to  all  these  matters  in  passing  upon  the 
question,  and  we  do  not  understand  it  to  be  error  for  the 
trial  Judge  to  bring  to  the  attention  of  the  jury  the  rele- 
vant evidence  and  to  state  to  them  the  use  which  they  are 
to  make  of  it  in  arriving  at  their  verdict     This  is  com- 
mendable in  a  heated  and  prolonged  will  contest    Similar 
instfiTetT^Aaijs  were  approved  in  the  case  of  Hobson  v.  Moor- 
man, supra,  ol^v-jqX  least  not  condemned.    In  subsection  E 
of  the  charge,  it  is  saiu'-^  that  the  Court  stated  to  the  jury 
that  if  they  found  that  the  tesw  ^f ^tor  was  old  and  sick  and 
had  been  feeble  for  a  long  time  anu  ;j  ^Jj^^.  jf  f^j.  ^ny  reason 
had  become  afraid  of  those  around  hu..^  ^^  ^hat  if  this 
fear  had  put  him  in  such  a  state  of  mind  th\^^  ^^  ^^  ^^^.^jj 
to  do  things  that  were  requested  of  him  by  h.\.^  ^jf^  ^^  ^^^ 
other  person  around  him,  and  that  while  in  thi  ;^  condition 
th^  paper  in  controversy  was  presented  to  him,  1^^  signed 
the  same  because  of  this  state  of  fear  and  condi>.^j^j^  ^f 
mind,  contrary  to  his  desires  or  his  intention  so  ty  ^^^ 
pose  of  his  property,  the  will  in  question  would  n^  .  ^^ 
his  and  that  the  verdict  should  be  for  the  defendants.    .V^j^j^ 
excerpt  standing  alone  might  be  criticized  because  it  fU^^ 
to  go  to  the  length  required  to  destroy  a  will  becausel  ^^ 
extraneous  influences.     It  would  have  been  well  if  L  ^ 
Court  had  stated  to  the  jury  that  in  order  to  avoid  j^^^ 
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instrument  because  of  undue  influence  the  fear  and  in- 
timidation must  have  been  of  such  strength  as  to  over- 
come his  free  agency.  But  when  this  instruction  is  read 
in  connection  with  other  parts  of  his  charge  to  the  effect 
that  the  instrument  could  not  be  set  aside  because  of  un- 
due influence  unless  this  extraneous  influence  was  insuffi- 
cient to  overcome  his  free  agency  and  to  produce  the  will 
of  another,  instead  of  the  testator,  we  do  not  believe  that 
reversible  error  is  brought  to  our  attention.  We  here 
again  remark  that  learned  counsel  failed  to  assign  any 
reason  why  this  instruction  was  erroneous  and  wherein  it 
was  prejudicial. 

In  subsection  F  it  is  insisted  that  the  Court  committed 
error  in  stating  to  the  jury  that  if  a  short  while  before  the 
execution  of  the  will  in  controversy  the  testator  wrote  out 
a  will  in  his  own  handwriting  and  lodged  it  in  the  hands 
of  another  for  safe-keeping,  and  that  this  will  was  differ- 
ent from  the  provisions  of  the  will  in  controversy,  the  jury 
niight  look  to  this  as  a  circumstance  going  to  show  the 
mental  capacity  of  Col.  Haire  or  his  susceptibility  to  un- 
due influence.  This  is  a  matter  which  could  have  been 
omitted  by  the  trial  Judge,  but  we  do  not  believe  that  pre- 
judicial error  was  committed.  This  was  a  fact  to  which 
the  jury  could  advert  in  their  deliberations  upon  the  ques- 
tion as  to  whether  or  not  in  his  last  days  a  will  had  been 
substituted  to  take  the  place  of  the  former  one  contrary 
to  the  intentions  and  wishes  of  the  testator. 

After  examining  the  whole  charge  and  bearing  in  mind 
the  oft-repeated  statements  of  the  trial  Judge  throughout 
the  development  of  the  case  that  these  matters  were  sub- 
mited  to  the  jury  for  the  purpose  of  reflecting  upon  the  tes- 
tator's state  of  mind  and  not  as  independent  evidence  of 
undue  influence,  we  are  persuaded  that  no  material  and 
reversible  error  was  committed. 
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Notwithstanding  many  things  and  much  evidence  con- 
trary to  this  verdict,  and  notwithstanding  many  and  sub- 
stantial reasons  for  disbelieving  a  great  deal  of  the  evi- 
dence upon  which  the  verdict  was  based,  we  feel  coil- 
strained  to  affirm  the  judgment  of  the  lower  Court  The 
vjredibility  of  the  witnesses  was  a  question  for  the  jury 
and  ultimately  for  the  trial  Judge.  The  judgment  of  the 
lower  Court  is  affirmed  with  costs. 


S.  O.  Drake  v.  Phoenix  Cotton  Oil  Company. 

Writ  of  certoriari  denied  by  the  Supreme  Court  at 

Jackson,  1915. 

1.  Landlord's  Lien.    Liability  of  purchaser  of  crop  from  tenant. 

In  order  to  hold  the  purchaser  of  a  crop  from  a  tenant  liable  to 
the  landlord  for  Us  value  in  an  action  of  debt,  it  is  incumbent 
uiK)n  the  landlord  to  show  that  the  purchase  was  made  within 
three  months  after  the  rent  became  due. 

2.  Same,    Liability  of  purchaser. 

Anyone  who  purchases  the  crop  of  a  tenant  who  has  not  dis- 
cliarged  the  rent  debt  due  the  landlord  is  personally  liable  for 
the  value  of  the  crop  if  he  imrchased  while  the  lien  was  in 
existence,  and  this  liability  may  be  enforced  at  any  time 
within  six  years.  But  there  is  no  liability  to  the  landlord  for 
purchases  made  after  the  expiration  of  the  time  in  which  the 
lien  is  to  be  enforced. 


From  Dyer  County. 


Appeal  in  error  from  the  Circuit  Court  of  Dyer  County. 
JosKPii  E.  JoxKs,  Judge. 
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Dkapeb  &  KiCE  for  Plaintiff  in  Error. 

T.  C.  GoEDON  for  Defendants  in  Error. 

Presiding  Justice  Wilsox  delivered  the  opinion  of  the 
Court 

This  suit  was  commenced  by  Mr.  Drake  against  the 
Phoenix  Cotton  &  Oil  Co.,  February  22,  1913,  to  recover 
an  alleged  balance  of  rent  due  him  from  one  Ed  Butler. 

The  Justice  of  the  Peace  decided  the  case  against  Mr. 
Drake,  and  he  appealed  to  the  Circuit  Court.  It  was 
tried  in  the  Circuit  Court  before  the  Court  and  a  jury  at 
its  February  term,  1914,  upon  an  agreed  state  of  fact?. 
The  agreed  state  of  facts  is  as  follows : 

'*The  plaintiff,  Drake,  owns  a  farm  in  Dyer  County, 
and  in  1911  he  rented  a  part  of  said  farm  to  Ed  Butler, 
who,  among  other  crops,  raised  some  cotton.  He  executed 
his  rent  note  to  said  Drake  for  one  hundred  dollars  as  the 
rental  for  said  land  for  1911,  and  his  said  note  was  due 
November  15,  1911. 

July  9,  1912,  the  tenant,  Ed  Butler,  sold  to  the  Phcenix 
Cotton  &  Oil  Co.,  twelve  hundred  pounds  of  cotton  raised 
by  Butler  on  said  farm  in  1911,  and  on  July  9,  1912, 
when  the  Phoenix  Cotton  &  Oil  Co.  bought  the  cotton  Mr. 
Drake  claimed  a  balance  of  t$32.25  still  due  from  Butler 
on  the  rent  note  of  one  hundred  dollars  for  rent  of  the 
farm  for  1911. 

The  contention  of  Drake  was  that  he  did  not  know  that 
Butler  was  selling  the  cotton,  and  had  not  agreed  nor  au- 
thorized him  to  sell  it,  but  Butler  claims  that  he  did. 

The  value  of  the  twelve  hundred  pounds  of  cotton  bought 
by  the  defendant  Phoenix  Cotton  &  Oil  Co.  was  $24.00. 
The  defendant,  Oil  Co.,  claimed  that  Butler. had  paid  all 
his  rent  when  the  cotton  was  bought  by  it,  and  this  was 
a  disputed  question  of  fact  in  the  case.^' 
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At  the  conclusion  of  the  evidence  the  trial  Judge  di- 
rected the  jury  to  return  a  verdict  for  the  defendant  in 
error,  which  was  dona 

To  this  action  of  the  Court  in  directing  the  verdict  the 
plaintiff  below  excepted.  He  moved  for  a  new  trial  upon 
two  grounds: 

1.  The  Court  erred  in  holding  that  the  plaintiff  in  the 
case  could  not  recover  of  the  defendant,  upon  the  ground 
that  the  cotton  bought  by  it  from  plaintiff's  tenant  was 
not  purchased  by  it  until  after  the  plaintiff's  landlord's 
lien  for  rent  had  expired. 

2.  The  Court  erred  in  giving  directions  to  the  jury  in 
favor  of  defendant  in  error  and  against  plaintiff  upon  the 
ground  that  the  cotton  was  not  bought  by  it  from  plain- 
tiff's tenant  until  after  plaintiff's  landlord's  lien  for  rent 
had  expired. 

This  motion  was  overruled,  to  which  exception  was 
taken  and  the  case  was  appealed  to  this  Court  by  plaintiff 
in  error. 

The  assignment  of  error  in  this  Court  is,  that  the  Court 
erred  in  directing  a  verdict  in  favor  of  the  Phoenix  Cot- 
ton &  Oil  Co.,  and  in  dismissing  the  suit  and  taxing  plain- 
tiff below  with  the  costs. 

It  is,  therefore,  seen  that  the  question  in  the  case  is — 

'*Can  a  landlord,  renting  land,  and,  having  under  the 
statute,  a  lien  on  the  crops  raised  on  the  rented  land  to 
secure  his  rent,  stand  by,  without  taking  any  steps  to  en- 
force his  lien  until  his  right  to  enforce  it  has  expired, 
collect  his  rent  from  a  purchaser  of  the  crop  raised  on  the 
land,  who  purchased  after  the  expiration  of  the  lien,  in 
ignorance  of  the  fact  that  the  tenant  had  not  paid  the 
rent  ?" 
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In  this  case  the  rent  was  due  plaintiff  in  error  Novem- 
ber 15,  1911.  This  tenant  sold  the  1,200  pounds  of  cotton 
involved  to  defendant  in  error  July  9,  1912.  The  able 
and  learned  counsel  of  Mr.  Drake  admits  that  his  land- 
lord's lien  for  rent  had  expired  when  the  cotton  was  sold, 
and,  hence,  Drake  could  not  follow  the  cotton  by  attach- 
ment, or  any  other  legal  process,  nor  could  he  have  reached 
the  cotton  in  the  hand  of  his  tenant,  Butler,  by  any  legal 
proceeding  to  enforce  a  lien,  as,  at  that  time,  he  had  no 
lien. 

His  contention  is,  that  the  landlord's  remedy  against 
the  purchaser  of  a  crop,  or  any  part  of  a  crop,  raised  on 
his  farm,  from  his  tenant  is  an  independent  remedy  en- 
tirely disconnected  from,  and  in  no  way  dependent  on, 
the  landlord's  lien  for  his  rent,  or  any  part  of  it,  unpaid. 

His  argument,  as  we  understood  it,  is,  that  the  land- 
lord's claim  against  the  purchaser  of  a  crop,  or  part  of 
a  crop,  from  his  tenant  was  in  the  nature,  by  virtue  of 
the  terms  of  our  statute,  of  a  debt,  and  was  recoverable 
from  the  purchaser  at  any  time  within  six  years  from 
the  time  his  right  of  action  accrued,  which  was  at  the  time 
the  crop  was  purchased. 

Under  the  Act  of  1825,  chapter  21,  Shannon's  Revisal, 
section  5299,  it  is  provided  that : 

"Any  debt  by  note,  account,  or  otherwise,  created  for 
the  rent  of  land,  is  a  lien  on  the  crop  growing  or  made 
on  the  premises,  in  preference  to  all  other  debts  from  the 
date  of  the  contract." 

Under  the  Act  of  1857-8,  Shan.  Kev.  5300,  the  lien 
provided  for  in  the  preceding  section  continues  for  three 
months  after  the  rent  debt  becomes  due,  and  until  the  ter- 
mination of  any  suit  commenced  within  that  time  to  col- 
lect the  rent.     Section  5301  provides  that  the  landlord's 
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lien  may  be  enforced  by  original  attachment  issued  on 
affidavit  that  the  rent  is  due  and  unpaid;  or,  before  due, 
upon  affidavit  that  the  defendant  is  about  to  remove  or 
sell  the  crop;  or,  by  judgment  at  law  against  the  tenant 
and  execution  to  be  levied  on  the  crops  in  whosoever  hands 
it  may  be.  Counsel  of  Mr.  Drake  relies  upon  the  Act  of 
1879,  Shan.,  section  5306,  which  is  as  follows: 

"And  the  person  entitled  to  the  rent  may  recover  from 
the  purchaser  of  the  crop,  or  any  part  of  it,  the  value  of 
the  property,  so  that  it  does  not  exceed  the  amoimt  of  the 
rent  and  damages." 

And  its  construction  by  our  Supreme  Court  in  the  cases 
of  Davis  v.  Wilson,  2  Pick.,  519,  and  Biggs  and  Moore 
v.  Piper  and  Son,  2  Pick.,  589. 

Under  the  Act  of  1905,  chapted  32,  the  duration  of  the 
landlord's  lien  for  rent  was  extended  from  three  to  six 
months  from  the  date  the  rent  was  due.  It  is  conceded 
that  the  tenant  in  this  case  did  not  sell  the  cotton  to  the 
defendant  in  error  until  some  eight  months  after  the  rent 
was  due. 

The  construction  of  the  Act  of  1825  was  repeatedly  be- 
fore our  Supreme  Court  before  the  adoption  of  the  Code 
of  1858,  and  Chief  Justice  Xicholson,  in  the  case  of  John 
Phillip  V.  Oeorge  Maxwell  stated  in  the  propositions  set- 
tled by  the  decisions,  as  follows: 

1.  "That  the  landlord  had  only  a  right  of  priority  of 
payment  over  other  creditors,  and  not  a  specific  lien." 

2.  "That  he  never  could  follow  the  crop  or  its  proceeds 
into  the  hands  of  a  third  party,  without  first  getting  judg- 
ment and  execution  against  the  tenant." 

3.  "That  the  only  mode  of  converting  the  landlord's 
inchoat  lien,  or  right  of  priority  of  payment,  into  a  fixed 
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or  specific  lien  was  by  obtaining  judgment  and  execution 
upon  the  debt  due  for  the  rent  against  the  tenant." 

4.  "That  when  judgment  and  execution  were  obtained 
against  the  tenant,  the  lien  became  fixed  and  operative 
from  the  time  at  which  the  debt  was  due. 

The  Chief  Justice  cites  six  cases  supporting  the  above 
propositions. 

In  the  case  of  Richardson  and  Nelson  v.  BlaJeemore,  11 
Lea,  290-294,  Chief  Justice  Deaderick,  speaking  for  the 
Court,  it  was  held  that  under  the  Act  of  1825  a  debt  for 
rent  of  land  was  a  lien  on  the  crop  in  preference  to  all 
other  debts,  and  that  the  lien  could  be  enforced  by  attach- 
ment, or  judgment  against  the  tenant  and  execution  levied 
on  the  crop  in  whosoever  hands  it  might  be."  Under  the 
Act  of  1825  the  landlord  could  not  sue  the  purchaser  of 
the  crop  until  he  had  obtained  judgment  against  the  ten- 
ant. But  by  the  Act  of  1857-8  the  landlord,  or  the  per- 
son entitled  to  the  rent  could  recover  from  the  purchaser 
of  the  crop,  or  any  part  of  it,  ivith  notice  of  the  lien.  This 
legislation  was  amended  by  the  Act  of  1879,  chapter  72, 
Shan.,  section  5302,  above  copied,  so  as  to  make  the  pur- 
chaser of  a  crop,  or  any  part  of  it,  liable,  not  exceeding 
the  amount  of  the  rent  and  damages,  although  he  may  not 
have  had  notice  of  the  lien.     11  Lea,  supra. 

We  now  come  to  the  two  cases,  mainly  and  specifically 
relied  on  by  counsel  of  appellant — Davis  v.  Wilson  and 
Biggs  and  Moore  v.  Piper  and  Son,  2  Pickle. 

We  concede  that  the  general  language,  or  a  part  of  it, 
used  by  the  learned  Judges  preparing  the  opinions  in  the 
cases  seem  to  sustain  the  contention  of  able  counsel  of 
appellant. 

It  is  true,  also,  that  Mr.  Shannon,  in  note  7,  under  sec- 
tion 5302,  referring  to  the  case  of  Davvi  v.    Wilson,  2 
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Pickle,  521-22,  states  that  the  right  of  action  of  the  land- 
loi*d  against  the  purchaser  of  a  crop,  or  part  of  it  did  not 
expire  with  the  lien  for  rents,  but  subsisted  for  six  months 
after  the  date  of  the  purchase,  for  that  was  when  the  right 
of  action  accrued. 

In  that  case  a  Mrs.  Wilson  rented  land  to  two  parties 
for  1886  for  $860.00,  payable  August  1  of  that  year.  In 
June  of  that  year  one  Davis  purchased  from  the  tenants 
of  Mrs.  Wilson  a  crop  of  wheat  grown  upon  the  land. 
November  9,  1886,  Mrs.  Wilson  sued  the  purchaser  be- 
fore a  Justice  of  the  Peace.  The  case  was  appealed  to  the 
Circuit  Court  by  Davis.  The  crop  purchased  was  worth 
more  than  the  rent.  The  contention  of  Davis  was  that  he 
bought  the  crop  without  notice  of  any  lien,  and  that  the 
action  was  barred  by  the  statute  of  three  months,  or  under 
the  then  existing  law,  the  landlord's  lien  existed  for  only 
three  months  from  the  maturity  of  rent  debt,  and  in  her 
case,  her  suit  was  brought  more  than  three  months  after 
her  rent  became  due.  Under  these  facts  Mr.  Justice  Cald- 
well, speaking  for  the  Court,  said : 

"This  position  (referring  to  the  second  contention  of 
Davis)  would  certainly  be  sound  if  this  suit  had  been 
brought  with  a  view  of  enforcing  the  landlord's  lien  on 
the  crop;  for,  by  the  express  terms  of  the  statute,  ihe 
lien  continues  for  only  three  months  after  the  rent  becaniC 
due  and  until  the  termination  of  any  suit  commenced  with- 
in that  period  for  the  collection  of  the  rent..  The  appli- 
cation of  this  statute  is  the  same  whether  the  proceeding 
be  against  the  crops  in  the  hands  of  the  tenant,  or  in  the 
hands  of  a  purchaser."   Phillips  v.  Maxwell,  1  Bax.,  31. 

"But  such  is  not  the  purpose  of  this  action.  No  effort 
is  made  to  enforce  the  lien,  or  in  any  other  manner  im- 
pound or  subject  the  crop  itself.  It  is  an  action  of  debt 
against  the  purchaser  of  the  crop  under  the  Act  of  1879.-' 
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The  learned  Justice  then  copies  the  Act  as  carried  into 
Shannon's  Revisal,  section  5302,  hereinbefore  set  out,  and 
proceeds : 

"This  statute  gives  the  landlord  a  right  of  action  which 
is  not  limited  by  the  duration  of  the  lien  against  the  crop 
— a  right  of  action  against  the  purchaser  personally,  and 
without  reference  to  the  existence  or  non-existence  of  the 
lien,  when  suit  may  be  bought  against  him. 

This  purchase  of  the  crop,  whUe  subject  to  the  lien, 
is  an  interference  with  the  rights  of  the  landlord,  and  for 
that  interference  he  may  be  sued  by  the  landlord  before 
the  rent  is  due." 

Citing,  Richardson  and  Nelson  v.  BlakemorBf  11  Lea, 
290:  "The  statute  giving  the  right  of  action  makes  no 
provision,  in  terms,  with  respect  to  the  time  in  which  the 
suit  shall  be  brought,  but  it  indicates  the  nature  of  the  suit, 
by  saying  that  it  shall  be  'for  the  value  of  the  property.' 
This  contemplates  an  action  of  debt,  as  upon  an  implied 
contract,  or  promise,  on  the  part  of  the  purchaser,  and 
falls  with  the  last  clause  of  section  3472  (M.  &  V.),  Shan- 
non, section  3472,  which  requires  that  actions  or  contracts, 
not  otherwise  expressly  provided  for  shall  be  comnfenced 
within  six  years  after  the  cause  of  action  accrued." 

As  we  stated,  confine  this  opinion  to  the  facts  of  the 
case,  and  go  down  to  the  rock  bottom  idea  leading  to  the 
conclusion  announced  in  it  we  might  concede  the  correct- 
ness of  its  exposition  of  the  statute  in  question,  although, 
as  said  by  Judges  Lurton  and  Fowlkes,  it  exposed  the  mer- 
chant or  purchasing  class  of  the  community  to  a  harsh 
measure  of  liability. 

The  essential  basis  of  liability  of  the  purchaser  in  the 
case,  if  it  has  any  logical  or  just  basis  under  the  statute, 
21 
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by  the  fair  intendment  of  the  language  of  the  opinion, 
landlord  to  pay  the  rent  due  him  if  the  tenant  fails  to 
pay  it.  To  give  the  opinion  the  large  range  contended  for 
by  able  counsel  would  seriously  and  radically  interfere 
with  manifold  commercial  transactions,  involving  in  this 
country  multiplied  thousands  of  dollars.  In  this  republic 
of  ours,  thfere  are  thousands  upon  thousands  of  tenant  farm- 
ers, and  the  number  is  increasing.  In  many  instances, 
we  believe,  we  may  say,  in  the  large  majority  of  instances, 
friendly  and  trusting  relations  continue  from  year  to  year 
between  landlords  and  their  tenants,  and  their  rental 
contracts  continue,  although  all  their  rent  for  particular 
years  may  not  be  paid  when  due,  as  the  tenant  may  hold 
all  his  surplus  wheat,  cotton  or  com,  or  a  part  of  it,  for 
a  year  or  more  for  a  better  market 

In  some  cases,  perhaps  in  many,  the  tenant  may  hold 
his  surplus  crop  for  a  year  or  more,  and  then  sell  to  a 
purchaser,  his  landlord  standing  by,  taking  no  steps  to  en- 
force his  lien,  or  to  collect  his  rent,  or  the  balance  of  rent 
is,  that  the  purchaser  purchasing  the  crop  during  the  ex- 
istence of  the  landlord's  lien,  impliedly  contracts  with  the 
due  Him. 

Can  it  be  said  that  the  purchaser  of  the  crop  of  a  tenant, 
or  a  part  of  it,  raised  one,  two,  three,  four,  or  five  years 
before  it  was  purchased,  will,  under  the  statute,  be  held 
liable  for  the  balance  of  the  rent  due  the  landlord  for 
the  year  .the  purchased  crop  was  raised  ?  We  are  unable 
to  believe  that  the  Legislature,  in  enacting  the  statute, 
intended  any  such  anomally,  and  we  feel  inclined  to  say, 
any  such  radical  interference  with  the  customary  business 
dealings  of  sellers  and  purchasers  of  farming  products. 

The  case  of  Biggs  &  Moore  v.  Piper  and  Son,  2  Pickle, 
589,  under  its  facts,  does  not  sustain  the  insistence  of  able 
counsel  of  appellant. 
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The  principle  decided  in  the  case  is,  that  an  assignee 
of  a  rent  note  can  hold  the  purchaser  of  a  crop  from  the 
tenant,  which  crop  is  subject  to  a  lien  for  the  rent,  for 
any  amount  due  on  the  note  which  does  not  exceed  the 
value  of  the  crop  purchased. 

Judge  Fowlkes,  speaking  for  the  Court,  said  this  was 
controlled  by  the  statute,  which  provided  that  "the  person 
entitled  to  the  rent  may  recover  from  the  purchaser." 

But  Judge  Fowlkes,  alao  said,  referring  to  the  case  of 
Davis  V.  Wilaon,  that  the  Court  had  held  at  that  term  of 
the  Court,  under  the  statute,  that  the  landlord  might  sue 
the  purchaser  of  the  crop  for  the  value  of  the  property  after 
the  expiration  of  three  months  from  the  maturity  of  the 
debt  for  the  rent,  where  the  sale  was  made  withm  the  three 
months,  now  within  six  months ;  and,  says  the  learned  Jus- 
tice, "from  which  it  is  clear,  that  the  right  of  action 
against  the  purchaser  is  not  dependent  upon  the  lien,  but 
it  is  an  independent  and  substantive  cause  of  action  given 
by  statute  against  the  purchaser  of  crops  from  a  tenant 
who  has  not  paid  his  rent. 

It  is  an  independent  and  substantive  cause  of  action 
against  the  purchaser,  because,  in  purchasing  from  the  ten- 
ant during  the  existence  of  the  lien  of  the  landlord,  he 
contracted,  as  a  matter  of  law,  to  pay  the  rent  which  the 
tenant  failed  to  pay  to  the  extent  of  the  value  of  the  crop 
he  purchased. 

If  correct  in  the  views  herein  stated,  it  follows,  that 
there  is  no  error  in  the  action  and  the  judgment  of  the 
lower  Court,  and  the  same  are  affirmed  with  costs. 
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Walton-McDowell  Company  v.  Robert  Jackson. 

Writ  of  certiorari  denied  by  the  Supreme  Court, 

December,  1914. 

1.  INJUBIES  TO  Realty.    Measure  of  damages. 

If  Injuries  to  realty  are  of  a  permanent  nature,  the  difference 
in  market  value  just  before  and  just  after,  is  the  measure  of 
damages.  If  temporary  damages  be  inflicted,  the  rental  value 
is  generally  the  rule. 

2.  Same.    Cost  of  repairing. 

But  when  the  injuries  consist  of  damage  to  buildlngB  or  other 
improvements  it  is  always  proper  to  allow  as  an  element  of 
damages  the  cost  of  restoring  the  buildings  or  Improvements 
to  their  former  condition.  In  such  case  the  measure  appli- 
cable to  permanent  damages  should  not  be  so  applied  as  to  ex- 
clude recovery  of  cost  of  repairs. 


Fbom  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.    M.  H.  Mebks,  Judge. 

P.  M.  Estes  for  Plaintiff  in  Error. 

M.  T.  Bryan  for  Defendant  in  Error. 

Peesidinq  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  suit  was  commenced  by  defendant  in  error  against 
the  Walton-McDowell  Co.,  a  corporation,  and  the  Lewis- 
burg  &  Northern  Kailroad  Company,  a  corporation,  before 
a  Justice  of  the  Peace,  to  recover  damages  on  account  of 
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injury  to  his  real  estate  situated  in  the  plan  of  Grand  View 
Heights,  the  injury  heing  occasioned  by  blasting. 

The  Justice  of  the  Peace  rendered  judgment  against  the 
Walton-McDowell  Company  for  $359.70  and  the  costs  of 
the  suit.  He  dismissed  the  suit  as  to  the  Lewisburg  & 
Northern  Railroad  Company. 

The  plaintiff  in  error,  the  Walton-McDowell  Company, 
prayed  and  was  granted  an  appeal  to  the  Circuit  Court. 
The  case  was  heard  in  the  Circuit  Court  before  the  Judge 
without  a  jury,  February  8,  1914.  He  found  the  matters 
in  controversy  in  favor  of  defendant  in  error  and  assessed 
his  damages  for  injuries  inflicted  on  the  houses  mentioned 
prior  to  December  13,  1913,  on  Caldwell  Street,  Cline 
Street  and  Cherry  Street,  belonging  to  defendant  in  error 
at  the  sum  of  $309.07,  and  rendered  judgment  for  said 
sum  and  the  cost 

Walton-McDowell  Company  moved  for  a  new  trial,  stat- 
ing eight  grounds  in  support  thereof. 

Their  motion  was  overruled,  to  which  they  excepted,  and 
prayed  and  were  granted  an  appeal  in  error  to  this  Court. 

They  assign  the  following  errors : 

1.  The  Court  erred  in  allowing  as  a  measure  of  recov- 
ery the  .amount  required  to  repair  damages  suffered,  the 
correct  measure  of  damages  in  the  case  of  injury  to  real 
property  being  in  the  case  of  temporary  damages,  the  loss 
of  the  rental  or  usable  value  of  the  property,  and  in  the 
case  of  permanent  damages  the  difference  in  the  market 
value  immediately  before  and  immediately  after  the  injury 
was  received. 

2.  The  Court  erred  in  allowing  the  plaintiff  to  recover 
the  sum  of  $309.70. 

Mr.  Jackson  owned  seven  or  eight  frame  houses  com- 
paratively new,  the  oldest  being  erected  some  six  years 
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ago,  the  others  about  two  years  ago,  all  located  from  fifty 
to  three  hundred  yards  from  the  line  of  the  Lewisburg  & 
Northern  Railroad,  not  far  from  the  corporate  limits  of 
Nashville. 

The  damages  sued  for  is  for  injury  to  his  houses  caused 
by  blasting  the  rock  from  a  cut  from  twenty-five  to  thirty- 
six  feet  deep  in  the  line  of  said  railroad.  This  blasting 
commenced  in  May,  1913,  and  continued  until  ifter  the 
bringing  of  this  suit,  in  December,  1913. 

The  blasting  was  done  by  plaintiffs  in  error,  or  a  sub- 
contractor under  them.  That  the  blasting  was  heavy 
the  evidence  strongly  tends  to  show.  The  evidence  tends 
to  show  that  it  loosened  the  houses,  or  some  of  them,  on 
their  foundations.  It  threw  rock  on  them,  one  rock  of 
considerable  size  falling  upon  and  going  through  the  roof 
of  one  of  them.  The  proof  tends  to  show  that  it  shook 
pictures  from  the  walls  of  the  houses,  broke  the  plastering 
and  papering  on  the  walls,  twisted  the  doors  and  window 
frames,  and  the  evidence  is,  that  it  interefered  with  the 
pipes  in  the  wells  from  which  his  tenants  used  water,  so 
that  they  had  to  be  taken  out  and  repaired. 

Mr.  Jackson  produced  an  itemized  account  showing 
that  he  had  paid  out  $209.07  in  repairing  damages  caused 
by  the  blasting.  There  is  no  material  evidence  in  the  rec- 
ord that  the  repairs  were  not  made  necessary  by  the  blast- 
ing, or  that  excessive  or  unreasonable  prices  were  paid 
therefor. 

All  the  evidence  tends  to  show  that  the  houses  were  in 
good  condition  when  the  blasting  commenced  and  all  were 
occupied. 

It  appears  from  the  evidence  that  Mr.  Jackson  was  par- 
ticular in  looking  after  the  houses  and  seeing  that  they 
kept  in  good  condition.     Two  items    entering    into    the 


STATE  OF  TENNESSEE.  827 

Walton-McDowell  Co.  v.  Jackson. 

$209.07  are  assailed^  one  of  $68.40  and  the  other  of 
$24.00. 

It  appears  that  some  of  the  houses  on  Cline  Street  had 
not  been  papered,  but  the  plastering  had  been  shattered 
and  Mr.  Jadcson,  instead  of  patching  the  broken  places 
in  the  plastering,  or  putting  on  new  plastering,  put  on 
papering  to  hold  the  plaster  in  place  and  to  coyer  the  other 
spaces. 

Mr.  Jackson  testified  in  regard  to  this  as  follows: 

Q.  "State  to  the  Court  which  was  cheaper,  to  put  the 
paper  on  to  hold  the  plastering,  or  to  take  off  the  plastering 
and  put  on  new  or  patch  it  up  ?" 

A.  "Paper  was  a  good  deal  cheaper  and  so  much  cleaner 
for  the  people.  I  did  not  want  to  run  the  people  out  of 
the  houses ;  did  it  to  save  my  tenants.'' 

Taking  this  evidence  to  be  true,  and  there  is  none  of 
material  import  to  the  contrary  in  the  record,  it  is  appar- 
ent, we  think,  that  plaintiffs  is  error  have  no  meritorious 
ground  of  complaint  as  to  this  item. 

The  same  observations  apply  to  the  objection  to  the 
item  of  $24.38. 

The  first  assignment  of  error,  it  appears,  proceeds  on 
the  proposition  that  if  the  damages  sued  for  in  this  case 
were  temporary  damages,  the  measure  of  recovery  was  the 
decrease  in  the  rental,  or  usable  value  of  the  property 
caused  by  the  injury,  and  if  the  injuries  were  permanent, 
the  property  being  real  estate,  the  measure  of  recovery  was 
the  difference  in  the  market  value  of  the  property  before 
and  after  the  injury  to  the  property. 

This  suit  was  for  temporary  injury  to  the  houses  of  Mr. 
Jackson  cause  by  the  blasting,  up  to  the  bringing  of  the 
suit.  The  Judge  trying  the  case  was  not  requested  to  re- 
duce his  findings  of  fact  to  writing,  and  it  does  not  ap- 
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pear,  in  the  terms  of  the  judgment  rendered  the  measure 
of  damages  that  the  learned  trial  Judge  applied. 

From  the  evidence  in  the  case  and  the  amount  of  the 
judgment,  it  is  obvious,  we  think,  that  the  Court  endeav- 
ored to  allow  Mr.  Jackson  what  it  had  already  cost,  and 
what  more  it  would  cost  him,  to  put  his  property  in  the 
condition  it  was  before  it  w^as  injured  by  the  blasting  of 
plaintiffs  in  error,  or  their  subKK)ntractor. 

This  was  the  correct  measure  of  recovery  to  apply  in 
this  case  under  the  evidence,  it  being  a  suit  for  temporary 
damages  to  the  property. 

This  measure  of  recovery  is,  in  principle,  sustained  by 
the  following  cases :  Telephone'  Co.  v.  Railroad,  93  Tenn., 
492 ;  Terminal  Go.  v.  Jacols,  109  Tenn.,  727-41 ;  Swain 
V.  Copper  Co.,  Ill  Tenn.,  437;  Madison  v.  Copper  Co., 
113  Tenn.,  331 ;  Terminal  Co.  v.  Lellyett,  114  Tenn.,  368 ; 
Gossett  V.  Railroad,  115  Tenn.,  376;  Telephone  &  Tele- 
graph Co.  V.  Stonehing,  1  Higg.,  241. 

If  injury  was  inflicted  upon  the  property  of  Mr.  Jack- 
son by  the  blasting,  as  alleged  in  this  case,  it  is  imma- 
terial whether  it  was  done  negligently,  or  with  the  utmost 
care  and  caution,  and  whether  done  by  the  Lewisburg  & 
!N'orthern  Railroad,  or  by  its  contractor,  or  sub-contrac- 
tor of  the  contractxjr,  as  each  and  all  of  them  were  liable, 
and  any  one  or  all  could  have  been  sued. 

This  case  having  been  tried  by  the  Judge  without  a  jury, 
if  there  be  material  evidence  to  support  his  finding  as  to 
the  amount  of  damages  and  the  items  making  upon  the 
amoimt,  his  judgment  will  not  be  disturbed  in  this  Court. 
There  is  evidence  to  sustain  his  finding  of  the  amount  of 
damages. 

His  judgment  will  be  affirmed  with  costs. 
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G.  B.  Meaes  et  al.  v.  Sam  Wiiabton,  Executor. 

(Writ  of  certiorari  denied  by  the  Supreme  Court, 

at  Nashville,  1914.) 

1.  Wills.    Construction,    Equality. 

When  an  equal  distribution  of  the  testator's  estate  is  indicated, 
it  is  the  duty  of  the  Court  to  so  construe  the  wiU  as  to  bring 
about  as  nearly  as  possible  absolute  equality  of  participation 
among  his  legatees  and  devisees. 

2.  Same.    Predominant  intention. 

When  one  controlling  or  predominant  purpose  of  a  testator  is 
expressed,  it  is  the  duty  of  the  Court  to  so  construe  his  will 
as  to  effectuate  this  major  intention,  and  to  construe  all  sub- 
sidiary clauses  so  as  to  bring  them  into  subordination.  Es- 
pecially is  this  rule  applicable  when  equality  is  the  primary 
intention  of  the  testator. 

3.  Same.    Time  to  which  language  of  the  will  should  he  referred. 

Whether  the  will  of  a  testator  shall  with  respect  to  values  or  as 
to  sijecific  property,  be  held  to  si>eak  as  of  the  day  of  the  exe- 
cution of  the  will  or  the  day  of  the  testator's  death,  will  be 
determined  by  considering  all  the  provisions  of  the  will  as  a 
whole  and  paying  due  regard  to  the  subject-matter. 

4.  Same. 

A  testator  devised  one  thousand  dollars  of  bank  stock  to  each 
of  two  parties  and  five  hundred  dollars  of  bank  stock  to  an- 
other and  used  language  which  revealed  the  fact  that  the 
testator  treated  his  bank  stock  as  worth  at  the  time  one 
hundred  and  fifteen  dollars  per  share.  It  was  shown  that  at 
Che  time  of  testator's  death  the  stock  was  worth  two  hundred 
dollars  per  share.  In  other  sentences  the  testator  bequeathed 
sums  of  money  to  these  legatees  and  to  others  and  referred  to 
his  l>eque8t  of  bank  stock  as  an  equivalent  in  value.  Eeld, 
That  the  will  should  be  held  to  speak  with  reference  to  the 
time  of  its  execution,  and  that  it  should  be  so  construed  as  to 
work  equality ;  and  that  in  order  to  accomplish  this  end  the 
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legatees  were  to  have  the  expressed  equliiralent  In  bank  stock, 
yalued  at  two  hundred  dollars  per  share  Instead  of  one  hun- 
dred and  fifteen. 

5.  Same.    Legnciea,  general  or  spedflc. 

The  language  used  by  the  testator  did  not  make  the  bequests  of 
bank  stock  specific  legacies.  Neither  were  they  general  lega- 
cies, but  rather  demonstratiye  in  nature. 


From  Cannon  County. 


Appealed  from  the  Chancery  Court  of  Cannon  County. 
Albebt  H.  Eobebts,  Chancellor. 

E.  D.  Hancock,  Josh  Babton  for  Complainants. 

Walteb  Hancock  and  Houston  for  Defendants. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
Court. 

Tuis  bill  was  filed  to  have  construed  the  will  of  T.  B. 
Mears,  who  died  in  Florida,  in  May,  1913,  having  been 
a  resident  of  Cannon  County,  in  this  State.  On  the  25th 
of  November,  1904,  while  living  in  Cannon  County,  Mr. 
Mears  made  and  published  his  last  will  and  testament  in 
which  he  divided  his  property  among  his  three  brothers, 
a  sister  and  the  widow  of  one  of  his  brothers.  His  prop- 
erty consisted  altogether  of  personalty  and  was  largely 
composed  of  shares  of  bank  stock  and  shares  of  stock  in 
other  corporations,  and  was  supposed  to  be  worth  about 
$20,000  at  the  time  of  his  death.  At  the  date  of  the 
making  of  his  will  and  at  the  time  of  his  death,  he  was 
the  owner  of  thirty-five  shares  of  stock  in  the  Bank  of 
Woodbury,  located  in  Cannon  County  of  this  State.    The 
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deceased  was^  for  a  long  time,  the  cashier  of  this  bank,  and, 
at  the  date  he  made  his  wiU,  then  knew  its  book  and  its 
market  value.  For  sometime  before  his  death  the  de- 
ceased was  in  bad  health  and  about  two  years  before  the 
execution  of  his  will  he  had  a  stroke  of  paralysis,  from 
which  we  infer  he  never  recovered  and  which  doubtless 
hastened  his  death  and  was  probably  the  cause  of  it  His 
will  was  made  and  published  in  the  State  of  Florida,  when, 
as  we  suppose,  he  was  on  a  visit  to  that  State  in  the  search 
of  health. 

In  order  to  a  better  understanding  of  the  bequests  made 
by  him,  and  the  terms  of  his  will,  it  is  necessary  to  copy 
it  in  full  in  this  opinion.  After  the  usual  forms  found  in 
wills,  and  directing  his  funeral  expenses  and  debts  to  be 
paid,  then  follows  the  body  of  the  will : 

**I  give  and  devise  and  bequeath  unto  my  four  brothers 
and  sisters  that  live  in  this  county,  or  to  the  head  of  the 
family  during  their  natural  life  and  then  to  their  heirs. 
The  first  two  of  the  within  named,  John  C.  Mears  and 
Amanda  M.  MuUinax,  wife  of  James  P.  MuUinax,  $1,000 
of  bank  stock  in  the  Bank  of  Woodbury,  Cannon  County, 
each  to  have  and  to  hold  and  to  use  the  proceeds  of  the 
same  during  their  natural  life,  after  which  the  $1,000 
stock  each  to  go  to  their  heirs  and  as  to  the  third  one, 
Elizabeth  M.  Mears,  the  widow  of  my  brother,  Elijah 
Mears,  deceased,  I  give  to  her  $1,000  of  bank  stock  in 
the  Bank  of  Woodbury,  Cannon  County,  to  have  and  to 
hold  and  to  use  the  proceeds  of  the  same  for  her  indi- 
vidual use,  during  her  natural  life  and  then  to  go  to  the 
heirs  of  her  and  Elijah  Mears. 

"Now  as  to  the  fourth  one  of  the  within  named  four, 
I  give  to  my  brother,  G.  B.  Mears,  $5.00.00  in  bank  stock 
five  (5)  shares  in  the  Bank  of  Woodbury,  Cannon  County, 
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and  $575.00  in  money,  to  be  paid  him  by  executor  as 
soon  as  convenient  out  of  the  estate  in  order  to  make  him 
up  equal  with  the  other  foregoing  named  three;  the  bank 
stock  to  be  held  by  and  the  proceeds  to  be  used  by  him  and 
for  himself  or  as  he  sees  fit  to  use  them  during  his  natural 
life  and  the  five  shares  to  go  to  his  heirs  and  the  money 
for  himself  or  as  he  desires. 

"I  will  and  direct  that  my  executor  sell  enough  of  prop- 
erty to  pay  ojff  Frances  Ann  Miller,  my  youngest  sister, 
the  wife  of  Frank  P.  Miller,  whose  whereabouts  is  un- 
known to  me,  if  found  living  and  if  not  living  to  be  paid 
to  legal  authorities  for  her  heirs,  the  amount  of  $1,150.00 
to  make  her  or  her  heirs  up  equal  to  the  amount  that  I 
give  to  the  first  four  heirs  to  the  estate  to  be  paid  not 
sooner  than  the  bank  stock  is  transferred,  no  bank  stock  to 
be  transferred  until  after  the  dividend  is  paid  on  Decem- 
ber 31,  1907,  or  on  January  1,  '08.  I  recommend  that  after 
this  named  dividend  is  declared  to  the  executor  that  he 
transfer  the  stock  and  sell  other  bank  stock  and  pay  off 
the  heirs  to  the  estate. 

"3thly. 

"I  give  to  my  executor  whom  I  will  hereinafter  name 
all  of  my  books,  albums  and  pictures  not  disposed  of. 

'^4th. 
"As  to  all  of  rest  residue  and  remainder  of  my  property, 
both  real  and  personal,  bank  stock,  live  stock,  goods  and 
chattels  wheresoever  and  whatsoever  belonging  to  me  be 
sold  by  my  executor  and  be  divided  equal  between  the  five 
within  named  heirs  to  my  estate  share  and  share  alike, 
after  retaining  reasonable  compensation  for  service  to  be 
allowed  by  the  Court/' 

He  then  appointed  Sam  W.  Wharton  as  the  executor  of 
his  will,  which  was  probated  on  the  2d  of  June,  1913,  in 
the  County  Court  of  Cannon  County,  Tennessee. 


STATE  OF  TENNESSEE.  333 

Mean  v.  Wharton. 

In  an  agreed  statement  of  f  acts,  that  seems  to  have  been 
the  only  proof  heard  at  the  trial  of  the  cause  in  the  lower 
Court,  it  appears  that  the  market  value  of  the  shares  of 
stock  in  the  Bank  of  Woodbury  named  in  the  will,  was, 
on  the  25th  of  November,  1904,  the  date  when  the  will 
was  executed,  worth  $116.00  per  share.  It  is  further  re- 
cited in  the  agreed  statement  of  facts  that,  at  the  date  of 
the  death  of  the  testator,  to  wit,  May,  1913,  the  market 
value  of  these  shares  of  stock  in  the  Bank  of  Woodbury,  was 
on  that  date,  $200.00  per  share,  and  the  book  value  $119.00 
per  share;  and  the  question  submitted  to  us  for  our  de- 
termination is  whether,  in  the  distribution  of  this  estate 
to  the  different  legatees,  the  shares  of  stock  in  the  Bank 
of  Woodbury  and  bequeathed  to  four  of  the  legatees,  should 
be  valued  at  their  market  value  at  the  date  when  the  will 
was  executed,  or  at  their  market  value  at  the  date  when 
the  testator  died.  Their  value  being,  at  the  date  of  his 
death,  $200.00  per  share,  if  the  value  at  the  date  of  the 
execution  of  the  will  is  taken,  it  is  insisted  then  that 
three  of  the  legatees,  to  wit,  John  C.  Mears,  Mrs.  MulHnax 
and  Elizabeth  Mears,  will  each  receive  $2,000.00  under 
the  will ;  that  is,  the  legacy  given  to  each  of  them  will  be 
worth  that  amount  and  will  be  more  than  the  legacy  given 
to  the  other  two ;  that  the  legacy  given  to  G.  B.  Mears  will 
amount  in  value  only  to  $1,575.00,  while  the  legacy  given 
to  Mrs.  Miller,  or  her  heirs,  will  remain  $1,150.00,  the 
amount  mentioned  in  the  will.  In  other  words,  the  three 
first  named  l^atees  will  receive,  under  the  will,  $850.00 
in  value  more  than  Mrs.  Miller  or  her  heirs  will  receive ; 
the  three  first  named  will  receive  in  value  $425.00  more 
than  G.  B.  Mears  will  receive  under  the  will;  and  it  is 
urged  upon  us  that  this  is  an  inequality  and  distinction 
among  the  legatees  in  the  amount  each  was  to  receive,  that 
the  testator  never  intended  to  make.     It  is  insisted  by 
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learned  counsel  for  G.  B.  Mears  and  the  Miller  heirs,  that 
the  dominant  purpose  {^nd  intention,  and  in  fact  the  con- 
trolling idea  of  the  testator  as  expressed  all  through  the 
will,  was  to  give  to  each  one  of  the  legatees  an  equal  share 
in  his  estate,  but  if  it  is  so  construed  as  to  value  the  legacies 
given  them  as  of  the  date  of  its  execution,  then  this  mani- 
fest, intention  of  the  testator  to  allow  the  objects  of  his 
bounty  to  share  equally  in  the  distribution  of  his  estate, 
will  be  defeated  and  his  purpose  thwarted  by  such  con- 
struction. A  great  many  cases  have  been  cited  by  learned 
counsel,  both  for  complainants  and  defendants,  as  author- 
ity for  the  insistence  of  each  one,  but,  in  our  experience 
in  trying  to  construe  wills,  we  have  found  cases  of  but 
little  value  to  us,  for  the  reason  that  there  probably  never 
were  two  wills  written  just  alike  in  all  their  terms  and 
conditions  and,  as  a  result  of  such  diversity,  it  has  gotten 
to  be  a  settled  rule  that,  in  the  construction  of  wills,  each 
one  must  stand  on  its  own  bottom  and  the  intention  of 
the  testator  in  each  case  gathered  from  a  reading  and  con- 
sideration of  the  whole  will.  The  intention  of  the  testator 
cannot  be  learned  from  a  consideration  of  one  clause  or 
paragraph,  for  his  meaning  in  such  paragraph  may  be  ex- 
plained, or  elucidated  and  made  clear  by  a  former  or  sub- 
sequent paragraph  of  the  will.  It  sometimes  happens  that 
different  clauses  or  paragraphs  of  a  will  are  contradictory 
and  cannot  both  stand  and,  for  these  reasons,  it  is  neces- 
sary to  carefully  consider  every  part  of  the  will  in  order 
to  ascertain  the  intenti<Hi  of  the  testator. 

It  can  hardly  admit  of  a  doubt  that  the  paramount,  dom- 
(inant  and  controlling  purpose  and  intention  of  the  testa- 
tor in  this  will  was  to  give  to  each  of  the  legatees  an  equal 
share  in  his  estate.  This  intention  is  clearly  manifested 
in  several  parts  of  the  will  and,  certainly  plainly  indicated 
in  that  clause  bequeathing  to  G.  B.  Mears  $500.00  in  bank 
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stock  and  $575.00  in  money,  for,  in  that  connection  the 
testator  says  he  does  this  "in  order  to  make  him  up  equal 
with  th«  other  foregoing  named  three."  It  is  manifest 
that  he  then  considered  the  bank  stock  worth  $115.00  a 
share,  for  at  that  value  the  $1,000.00  was  worth  on  the 
market  $1,150.00,  and  the  $500.00  stock  given  to  G.  B. 
Mears  was  worth  on  th^  market  $576.00,  and  this  value 
added  to  the  $575.00  in  money  bequeadied  to  G.  B.  Mears 
makes  his  legacy  in  value  $1,150.00.  The  intention  to 
give  to  each  an  equal  share,  or  to  make  the  l^ancy  to  each 
equal  in  value,  is  further  clearly  indicated  when  we  con- 
sider the  amount  bequeathed  to  the  Miller  heirs.  While 
no  bank  stock  is  given  to  them,  they  are  given  $1,150.00 
in  money,  "to  make  her  and  her  heirs  up  equal  to  the 
amount  that  I  pve  to  the  first  four  heirs.''  It  is  thus 
seen  that  the  dominant  purpose  of  the  testat<Hr  was  to 
equalize  the  legacies  given  to  each  of  the  objects  of  his 
bounty.  When  we  come  to  consider  the  residuary  clause 
in  the  wiU,  his  purpose  to  give  each  of  them  an  equal 
share  of  his  estate  is  further  made  clear,  for  he  directs  his 
executor  to  sell  all  the  remainder  of  his  property  and  to 
divide  it  "equally  between  the  five  within  named  heirs  to 
my  estate,  share  and  share  alike."  It  was  clearly  the  in- 
tention of  the  testator  to  give  to  each  of  the  legatees  a 
legacy  of  equal  value,  and  to  divide  the  remainder  of  his 
estate  among  them  equally,  "share  and  share  alike."  There 
is  running  all  through  this  will  the  dominant  intention  and 
controlling  purpose  of  the  testator  to  give  to  each  of  the 
beneficiaries  under  his  will,  an  equal  portion  of  his  estate 
and,  in  order  to  carry  out  this  manifest  idea  and  inten- 
tion, and  to  give  to  each  of  the  l^atees  an  equal  share,  it 
is  necessary  that  the  legacies  bequeathed  to  them  be  valued 
as  of  the  date  of  his  death,  for,  if  that  is  not  done,  and 
a  value  placed  on  such  legacies  as  of  the  date  of  the  exe- 
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cution  of  the  will,  then  the  controlling  idea  and  intention 
of  the  testator,  as  manifested  in  his  will,  will  not  be  car- 
ried out.  In  such  a  case  the  legacy  given  to  the  Miller 
heirs  will  only  be  worth  $1,150.00;  the  legacy  given  to 
G.  B.  Mears  will  only  be  worth  $1,575.00,  while  the 
legacies  given  the  other  legatees  will  be  worth  $2,000.00, 
which  will  be  an  unequal  distribution  of  the  testator's 
bounty,  directly  contrary  to  the  manifest  intention  that 
they  should  share  his  bounty  equally. 

The  Supreme  Court,  in  Brown  v.  Brown,  86  Tenn.,  291, 
speaiing  through  Mr.  Special  Justice  Neil  about  the  con- 
struction of  wills,  said,  ''We  concede  the  point  that  for 
the  purposes  of  this  construction  the  will  must  be  looked 
to  as  matter  stood  at  the  death  of  the  testator,  when  it 
went  into  effect,"  and  in  looking  at  matters  as  they  stood 
when  Mr.  Mears  died,  it  seems  that  we  would  have  to  take 
the  value  of  his  property  at  that  time  in  order  to  give 
each  legatee  a  share  equal  in  value  to  that  given  the  others. 
Something  is  said  in  briefs  of  counsel  about  whether  this 
bank  stock  is  a  general  or  a  specific  legacy,  and  we  are  in- 
clined to  believe  that  it  is  not  really  either.  A  general 
legacy  is  payable  out  of  the  general  assets  of  the  estate,, 
there  being  no  particular  fund  designated  out  of  which  it 
is  to  be  paid.  A  specific  or  special  legacy  is  a  bequest  of 
a  specific  article  of  the  testator's  estate  as  distinguished 
from  all  others  of  the  same  kind,  and  whether  the  legacy 
is  general  or  specific  depends  on  the  language  used  in  the 
will.  Mr.  Pritchard,  in  his  work  on  Wills,  section  461, 
says,  "a  demonstrative  legacy  is  a  bequest  of  a  certain  sum 
of  money  to  be  paid  out  of  a  particular  fund  pointed  out 
by  the  testator,  or  of  a  sum  payable  out  of  the  proceeds  of 
particular  property  designated  by  him."  From  these 
definitions  of  general,  specific  and  demonstrative  legacies, 
it  would  seem  that  these  bequests  of  bank  stock  do  not  come 
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within  the  definition  of  either  of  these  characters  of  lega- 
cies. While  $1,000.00  of  bank  stock  in  the  Bank  of  Wood- 
bury ia  given  to  each  of  three  of  the  legatees^  no  specific  or 
particular  share  of  stock  is  given  to  either  of  th^n.  We  as- 
sume from  the  whole  will  that  ten  shares  were  given  to 
eax3h  of  these  legatees,  but,  while  so  assuming,  it  is  appar- 
ent that  no  special  or  particular  shares  are  given  to  them. 
The  same  is  true  as  r^ards  the  five  shares  given  to  G.  B. 
Hears.  The  will  does  not  provide  for  the  payment  of 
$1,000.00  to  these  three  l^atees  to  be  reali£ed  and  paid 
out  of  stock  in  the  Bank  of  Woodbury,  and,  hence,  the 
bequfiste  are  not  demonstrative.  Inasmuch  as  no  par- 
ticular or  specific  shares  are  bequeathed,  these  legacies  are 
not  speoific  or  special. 

In  Mariifi  v,  Osbcruej  85  Tenn.,  424,  Mr.  Justice 
Fowlkas  -quoted  from  Boper  on  L^aeies,  1&2,  where  he 
dwgMtes  or  terms  «ch  a  legacy  as  these  now  being  con- 
sideiedf  ^^a  legaqy  oi  quantity,  in  the  nature  of  a  specific 
I|^<^,  ...  a  species  of  legacy  between  a  general  and 
ia  4ffe<i&o  boquGfif 

It  is  not,  however,  very  jnaterial  to  consider  the  nature 
of  these  bequests ;  the  all-important  point  for  our  determi- 
nation is  whether  the  value  of  the  bank  stock  is  to  be  fixed 
0t  the  dsKe  of  the  execution  of  the  will  or  at  the  date  of 
the  death  of  the  testator.  In  the  examination  of  the  eases 
we  have  been  unable  to  find  any  fixed  rule  by  which  to  be 
guided  in  construing  a  will  in  a  matter  of  this  character. 
Or,  in  other  words,  the  authorities  do  not  seem  to  have 
laid  down  any  hard  and  fast  rule  by  which  to  determine 
when,  or  at  what  date,  the  property  bequeathed  is  to  be 
valued  so  as  to  carry  out  the  controlling  purpose  and  intent 
of  equality  among  the  objects  of  the  bounty  of  the  testator 
as  manifested  in  his  will.    We  apprehend  thjat,  if  it  were 

necessary  in  order  to  carry  out  such  intention,  the  value 
22 
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of  the  property  at  the  date  of  the  execution  of  the  will 
would  be  fixed  upon.  For  instance,  if,  in  this  case,  the 
bank  stock  at  the  time  of  the  death  of  the  testator,  was 
then  worth  only  $75.00  a  share,  had  depreciated  in  value 
since  the  will  was  made,  the  Courts  would  then,  in  order 
to  equalize  the  shares  and  the  bequests,  ascertain  its  value 
at  the  date  of  the  execution  of  the  will. 

In  Wirt  V.  Carmon  and  Wife,  4  Cold.,  122,  it  appears 
the  testator  who  made  the  will  then  being  construed,  had 
given  one  of  his  sons  and  daughter  each  a  share  of  land 
and,  in  order  that  full  justice  might  be  done  to  his  other 
son  and  he  made  equal  with  the  other  two  children,  he 
provided  that  his  son  should  have  the  money  that  he,  the 
son,  owed  his  father,  the  testator.  At  the  death  of  the 
testator,  the  shares  of  land  given  to  the  other  son  and 
daughter  were  worth  much  more  than  the  indebtedness  of 
the  second  son,  and  the  Supreme  Court  held  that,  this 
being  true,  the  daughter  and  son  to  whom  the  land  was 
devised,  must  pay  to  the  other  son  to  whom  his  debt  was 
bequeathed,  an  amount  sufficient  to  make  his  legacy  equal 
in  value  to  their  separate  devises.  It  is  apparent  from  the 
context  of  the  will  in  that  case,  that  the  testator  supposed 
that  the  debt  his  son  owed  him  was  equal  in  value  to  the 
value  of  the  share  of  land  given  to  each  of  his  children  at 
the  time  he  made  the  will ;  but  after  his  death  it  was  evi- 
dent that  if  the  son  received  nothing  but  the  debt  he 
owed  his  father,  he  would  get  less  than  his  brother  and  sis- 
ter, and  it  being  apparent  that  the  testator  desired  each  to 
receive  an  equal  share  of  his  estate,  and  it  further  appear- 
ing that  each  share  of  the  lands  devised  to  the  brother  and 
sister  was  greater  in  value  than  the  debt,  the  Court  held 
they  must  pay  their  brother  out  of  the  portion  of  the  estate, 
or  that  he  must  be  paid  out  of  the  residum  of  the  estate, 
a  sufficient  amount  to  make  his  share  equal  to  his  brother 


STATE  OF  TENNESSEE.  339 

Mears  v,  Wharton. 

and  sister  and  thereby  carry  into  effect  the  manifest  inten- 
tion of  the  testator.  The  Supreme  Court  said  in  that  case, 
"equality  between  the  objects  of  his  bounty  under  this 
clause  of  the  will,  was  the  primary  intention  of  the  testa- 
tor, .  .  .  and  the  prime  object  of  the  testator  will  not 
be  defeated,  and  what  he  himself  declares  would  be  injus- 
tice done,  because  of  a  misapprehension  of  the  testator,  or 
merely  because  the  particular  fund,  or  assets  out  of  which 
he  directed  the  legacy  should  be  paid,  was  sufficient 
whilst  there  remains  a  sufficiency  of  assets,  not  specifically 
devised,  to  make  up  the  legacy. 

In  Dardin  v.  Harrill,  78  Tenn.,  429,  it  appears  that  the 
testator  supposed  that  a  debt  of  $1,200.00  that  one  of  his 
sons  owed  him,  when  he  made  his  will,  as  about  equal  to 
the  value  of  the  son^s  share  in  his  estate,  but  after  his 
death,  when  it  was  administered,  it  was  found  that  the  son's 
share  in  the  estate  would  not  be  $1,200.00,  and  the  Su- 
preme Court  held  that,  "a  mistake  on  his  part  (the  testator) 
as  to  the  probable  quantum  of  the  share  of  each  child  can- 
not possibly  be  allowed  to  control  the  general  intent  so 
fully  disclosed."  The  intention  of  the  testator  in  that 
case  was,  beyond  doubt,  that  his  children  should  share 
equally  in  his  estate,  and,  inasmuch  as  that  object  could 
not  be  attained  by  allowing  the  son  to  retain  the  $1,200.00 
debt  he  owed  his  father  without  paying  any  part  of  it,  the 
Court  held  that  he  must  pay  enough  of  it  to  render  the 
shares  of  the  other  legatees  equal  to  his  own. 

In  Campbell  v.  WatTcins,  1  Shannon,  122,  the  Court  held 
that  in  order  to  carry  out  the  manifest  intention  of  the 
testator  to  divide  his  property  equally  among  the  legatees, 
"the  letter  must  yield  to  the  spirit  of  the  instrument  so 
as  to  carry  out  the  evident  intentions  of  the  testator,"  and, 
in  that  case,  an  advancement  of  slaves  made  to  one  of  the 
legatees  was  added  to  the  whole  estate,  but  deducted  from 
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the  share  of  such  legatee  and  the  aggregate  amount  then 
divided  between  the  two  legatees  so  as  to  produce  equality. 
In  East  &  CalKns  v.  Bums,  104  Tenn.,  169,  the  Su- 
preme Court  held  that  in  order  to  produce  equality  among 
the  l^atees,  it  was  the  dominant,  oontroUii^  intention  of 
the  testator,  clearly  manifest  in  the  will,  that  the  property 
divised  and  bequeathed  therein  might  be  valued  seven 
months  after  his  death,  although  a  valuable  house  had  been 
destroyed  by  fire  after  he  died  and  before  the  valuation 
was  fixed  on  the  assets  of  the  estate.  In  that  ease  it  was 
insisted  by  some  of  the  devisees  that  the  value  should  be 
fixed  as  of  the  date  df  the  death  of  tbe  testator,  before  the 
house  had  been  destroyed,  but  the  Court  held  that  to  do 
so  would  produce  inequality  in  t&e  division  of  the  assets 
of  the  testator,  which  was  contrary  to  his  manifest  inten- 
tion declared  in  the  will,  and  in  order  to  carry  out  such 
intention  to  divide  the  estate  equally,  tbe  Court  held  tiaSt 
the  property  should  be  valued  after  a  part  of  it  had  been 
destroyed  by  fire,  and  that  which  had  been  destroyed  would 
not  be  considered  in  fi:sing  tbe  value. 

In  none  of  the  cases  cited  has  the  Court  laid  down,  as 
a  hard  and  fast  rule,  that  any  particular  date  must  be  taken 
at  which  the  property  devised,  or  bequeathed,  should  be 
valued.  The  main  object  and  effort  of  the  Courts  seem  to 
be,  first,  to  ascertain  the  intention  of  the  testator  and  then 
to  carry  it  into  effect  It  being  determined  that  the  tes- 
tator wanted  his  estate  divided  equally  between  his  chil- 
dren, then  the  Court  take  such  date  to  fix  its  value 
as  will  carry  out  the  will  of  the  testator,  and 
divide  it  equally  between  the  objects  of  his  bounty. 
If  it  were  necessary  to  take  its  value  at  the  date 
the  will  was  made,  in  order  to  equalize  the  legacies  and 
thereby  carry  out  the  controlling  intention  of  the  testator, 
the  Courts  would  not  hesitate  to  do  so.    It  is  likewise  true 
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that,  if  necessary  to  carry  out  the  intention  of  the  testator 
and  to  give  to  each  legatee  an  equal  share  of  his  bounty, 
to  fix  a  value  on  his  estate  at  the  date  of  his  death,  or  a 
reasonable  time  thereafter,  the  Courts  would  not  hesitate 
to  take  its  value  at  such  date. 

In  the  case  under  consideration,  it  being  apparent  that 
the  testator's  wish  and  desire  was  that  each  of  his  legatees 
should  receive  an  equal  share  of  his  estate,  and  it  not  being 
feasible  to  carry  out  that  intention  unless  the  value  of  his 
estate  is  taken  as  of  the  date  of  his  death,  and  it  being  the 
duty  of  the  Court  to  carry  out  his  intention  if  it  can  be 
done  without  contravening  any  fixed  law  or  public  policy, 
we  see  no  escape  from  our  duty  in  this  case,  in  holding 
that  the  value  of  these  legacies  must  be  fixed  as  of  the  date 
of  the  death  of  the  testator.  The  proof  shows  that  the 
market  value  of  the  bank  stock  is  $200.00  a  share,  and  in 
equalizing  the  shares  of  these  legatees,  the  value  of  this 
stock  will  be  fixed  at  these  figures,  and  G.  B.  Mears  and 
Mrs.  Miller,  or  her  heirs,  will  be  paid  out  of  the  residum 
a  sufiicient  amount  of  money  to  make  their  legacies  equal 
in  value  to  that  of  the  three  other  legatees ;  that  is,  G.  B. 
Mears  will  receive  in  addition  to  the  five  shares  of  stock 
and  $575.00  in  money,  $425.00  in  money  out  of  the 
residuary  estate ;  and  Mrs.  Miller  will  be  paid  by  the  execu- 
tors $850.00  out  of  such  residum,  and  in  this  way  the 
shares  of  each  of  the  legatees  will  be  equalized  as  the  tes- 
tator manifestly  intended  they  should  be,  and  it  results 
that  the  decree  of  the  Chancellor  is,  in  all  respects,  affirmed 
with  costs. 

The  costs  of  the  cause,  as  well  as  of  this  appeal,  should 
be  paid  out  of  the  assets  of  the  estate. 
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Chattanooga  Station  Co.  v.  R.  C.  Hall. 


Affirmed  by  the  Supreme  Court,  at  Knoxville,  1914. 


1.  Master  and  Servant.    LiuhiHty  of  master  to  third  parties  far 

a  wilful  act  of  servant. 

The  general  rule  is  that  the  master  will  not  be  held  liable  for  the 
wilful  acts  of  a  servant  unless  committed  under  the  master's 
direction  or  consent  or  within  the  scope  of  the  servant's  em- 
ployment. 

2.  Same.    8cope  of  emploument.    Carrier  or  depot  owner  as  master. 

But  when  the  liability  of  the  master  who  is  a  carrier  of  pas- 
sengers or  the  maintainer  of  a  passenger  station  is  involved, 
the  scope  of  employment  of  the  servant  is,  with  respect  to 
parties  sustaining  a  contractual  relation  with  the  master,  of 
wide  application. 

8.  Same. 

With  resoect  to  passengers  and  invitees  at  passenger  station 
grounds,  it  is  a  duty  owing  by  the  master  through  every  serv- 
ant to  accord  proper  treatment  and  care,  and  especially  to 
refrain  from  inflicting  personal  injuries.  A  violation  of  this 
duty  upon  the  part  of  any  servant  placed  about  the  station 
for  the  purpose  of  fulfilling  any  of  the  requirements  of  the 
carrier  or  the  owner  of  a  passenger  station  subjects  the  latter 
to  liability,  whether  the  infliction  of  injuries  be  wilful  or 
merely  negligent. 

4.  Same.    Rights  of  party  accompanying  intending  passenger. 

The  son-in-law  of  an  elderly  lady  who  accompanies  the  latter  to 
a  passenger  station  for  the  purpose  of  assisting  her  in  reach- 
ing a  train  upon  which  she  is  to  depart  is  on  tne  station 
grounds  by  invitation  of  the  owner,  and  is  in  position  to  exact 
proper  care  and  treatment  from  all  the  servants  of  the  master 
who  are  assigned  to  duty  at  that  station. 
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5.  Practice.    Immaterial  errors.    Reversal, 

Where  the  right  of  plaintiff  below  to  a  substantial  recovery  can 
never  be  snccessfuUy  disputed,  and  where  the  amount  of  dam- 
ages awarded  is  not  In  any  re6i)ect  excessive,  the  judgment  of 
the  lower  Court  will  be  affirmed,  notwithstanding  some  errors 
committed  during  the  trial. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.     Nathan  Bachman.,  Judge. 

Neal  Thompson  for  Plaintiff  in  Error. 

Tatum  &  Thatch  for  Defendant  in  Error. 

Mb.  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

This  is  an  action  by  Hall  to  recover  of  plaintiff  in  error 
damages  for  hiimiliation  and  personal  injury  received  in 
the  main  at  the  hands  of  a  gatekeeper  at  Chattanooga  in 
January,  1913.  There  were  verdict  and  judgment  for 
plaintiff  below.  The  Station  Company  sought  a  new  trial, 
and  failing  to  secure  one,  has  appealed  in  error  to  this 
Court.  Because  of  the  view  which  we  take  of  the  con- 
trolling questions  in  this  case,  it  will  be  unnecessary  to 
treat  of  the  many  assignments  of  error  separately.  The 
first,  fourth,  fifth,  seventh  and  tenth  assignments  of  error 
may  be  considered  as  raising  the  question  as  to  the  correct- 
ness of  the  action  of  the  Court  in  submitting  the  issues  to 
the  jury,  and  declining  to  direct  a  verdict  We  shall  con- 
sider assignments  Nos.  2,  3  and  6  as  presenting  questions 
which  may  be  treated  as  immaterial  or  collateral  to  the 
principal  point  in  controversy. 
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The  assignmentB  of  error  predicated  upon  the  overrul- 
ing of  the  demurrer  and  the  failure  of  the  Court  to  direct 
a  verdict,  so  earnestly  pressed  upon  us,  are  to  the  effect 
that  neither  in  the  declaration  nor  in  the  evidence  was 
there  averred  or  shown  a  case  of  responsibility  upon  the 
part  of  the  plaintiff  in  error  for  the  acts  of  its  gatekeeper, 
Lawson.  A  brief  reference  to  the  facts  alleged  in  the  dec- 
laration and  shown  by  the  proof  will  bring  out  clearly  the 
point  as  to  whether  plaintiff  in  error  as  master  can  be  held 
for  the  wrongs  inflicted  by  Lawson.  The  latter  was  gate- 
keeper or  guard  at  the  fence  maintained  by  plaintiff  in 
error  between  its  station  rooms  and  platform  and  the 
tracks  upon  which  passenger  trains  were  placed  for  the 
reception  of  passengers.  In  this  fence  or  barred  enclosure 
is  a  gate  at  which  Lawson  was  placed  for  the  purpose  of 
admitting  those  who  intended  to  take  passage  upon  the 
trains.  It  was,  we  shall  presume,  his  duty  to  admit  those 
only  who  had  tickets  or  passes  or  other  evidence  of  the 
right  to  go  upon  the  passenger  trains  which  came  into  and 
departed  from  this  station.  Plaintiff  in  error  conducts  a 
passenger  station  for  the  benefit  of  four  or  five  railroads 
engaged  in  passenger  service  in  and  out  of  Chattanooga. 
It  performs  in  all  respects  the  functions  of  a  depot  or  sta- 
tion owned  and  operated  by  a  railway  system  for  the  re- 
ception and  embarkation  of  passengers.  Lawson  had  for 
some  months  been  engaged  to  discharge  the  duties  herein- 
above described.  He  occupied  more  the  position  of  an  in- 
spector, guard  and  watchman  than  any  other.  At  the  same 
time  he  might  be  looked  upon  as  the  agent  of  the  Station 
Company,  who,  in  turn,  was  acting  for  the  railway  com- 
panies in  admitting  passengers  to  coaches  and  excluding 
therefrom  those  who  were  not  entitled  to  this  privilege  or 
to  passage.  The  Station  Company  was  chartered  for  the 
purposes  hereinbefore  indicated. 
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On  the  first  day  of  Januarj,  1913,  Hall  went  to  the 
ststioA  in  company  with  his  mother-in-law  for  the  purpose 
<ii  seeing  her  off  upon  one  of  the  trains  which,  according 
to  schednle  time,  left  the  station  about  six  o'clock.  She 
was  a  lady  some  5d  years  old  and  more.  She  had  a  pass 
which  entitled  her  to  passage  over  a  Southern  train  going 
to  Home,  Georgia.  They  approached  the  gate  at  which 
Lawson  was  stationed  and  made  inquiry  about  the  Rome 
train,  and  were  informed  that  this  train  was  thirty  minutes 
late.  Hall  assisted  his  mother-in-law  to  the  waiting  room 
and  remained  with  her  about  twenty  minutes.  He  got  up 
and  again  approached  Lawson  at  the  gate,  and  repeated 
his  inquiry.  Lawson  angrily  replied  that  he  had  told  him 
that  the  train  was  thirty  minutes  late.  Hall  thereupon 
turned  around,  stating  at  the  time  that  he  would  make  in- 
quiry of  someone  else.  Lawson  thereupon  began  climbing 
over  the  fence,  at  the  same  time  cursing  Hall  and  threaten- 
ing to  break  his  head.  He  succeeded  in  getting  over  the 
fence ;  and,  arming  himself  with  a  stick  or  a  club  of  some 
sort,  followed  Hall  about  twenty-five  feet  and  struck  him 
a  severe  blow.  It  was  aimed  at  Hall's  head,  but  he  inter- 
cepted it  by  throwing  up  his  arm.  This  took  place  be- 
neath the  shed  of  the  station  and  in  that  space  between  the 
picket  fence  and  the  waiting  room.  Hall  appealed  to  a 
policeman  nearby  for  protection,  but  the  latter  declined 
to  assist  him ;  on  the  contrary  he  threatened  to  arrest  Hall 
instead  of  Lawson.  Hall's  mother-in-law  had  a  pass  which 
entitled  her  to  ride  upon  the  train  about  which  he  had  made 
inquiry.  She  was  alone  but  for  the  presence  and  assistance 
of  Hall.  His  object  in  going  to  the  station  was  to  assist 
her  upon  the  train  and  to  arrange  for  her  journey. 

It  is  evident  from  the  foregoing  that  the  assault  of 
Lawson  was  willful  and  wanton.  There  was  no  justifica- 
tion for  his  conduct,  nor  sufficient  excuse  for  his  outburst 
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of  temper.  Kailroads  are  aware  of  the  question-asking 
propensity  of  the  traveling  public  and  of  their  impatience ; 
and  they  should  select  servants  who  will  reasonably  con- 
trol themselves ;  but  this  is  more  a  moral  than  a  legal  duty. 
This  statement  of  the  situation  and  the  happenings  brings 
up  the  insistence  of  learned  counsel  that  the  act  was  purely 
personal  upon  the  part  of  Lawson  and  was  not  in  the  line 
of  his  duty  nor  within  the  scope  of  his  employment,  and 
that  the  Station  Company  cannot  upon  any  known  rule  of 
law  be  held  responsible  therefor. 

We  have  given  this  question  the  most  serious  considera- 
tion, that  consideration  which  a  very  able  brief,  supple- 
mented by  a  strong  oral  argument,  always  calls  forth.  We 
have  felt  ourselves  constrained  to  the  conclusion,  after  ma- 
ture deliberation,  that  the  declaration  averring  these  facts 
sets  forth  a  cause  of  action  against  the  Station  Company, 
and  that  the  trial  Judge  could  have  well  so  stated  to  the 
jury.  In  fact,  we  feel  ourselves  driven  unavoidably 
to  the  conclusion  that  a  case  of  absolute  liabil- 
ity upon  the  part  of  the  company  was  prCvSented 
and  that  the  trial  Judge  could  have  well  so  stated  to  the 
jury.  In  truth,  we  are  so  far  persuaded  of  the  soundness 
of  this  position  as  to  hold  as  harmless  and  as  immaterial 
from  the  standpoint  of  plaintiff  in  error  some  errors  that 
were  uiitted  in  tlie  lower  Court  Hence,  notwithstanding 
the  failure  of  the  trial  efudge  to  try  the  case  according  to  the 
law  or  in  accordance  with  the  proper  theory,  we  do  not  think 
that  a  new  trial  would  avail  plaintiff  in  error  anything.  In 
other  words,  if  our  views  of  the  law  as  hereinafter  an- 
nounced are  correct,  the  plaintiff  below  will  always  be  en- 
titled to  a  substantial  verdict;  and  the  errors  complained 
of  should  be  classed  with  the  harmless  ones  contemplated 
by  Acts  of  1911,  chapter  11. 
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If  we  assume  as  sound  the  position  that  in  order  to 
recover  it  was  and  is  incumbent  upon  Hall  to  show  that 
Lawson  assaulted  him  while  in  the  discharge  of  his  duty 
or  witl>in  the  scope  of  his  employment,  still  there  would  be 
liability.  It  is  undisputed  that  he  was  a  guard  at  the 
gate,  required^by  his  master  to  admit  or  exclude  people 
who  were  there  demanding  admission. 

Custom  has  made  it  his  duty  to  answer  questions  with 
reference  to  the  arrival  and  departure  of  trains.  It  was 
his  duty,  delegated  to  him  by  his  master,  when  Hall  ap- 
proached him  the  second  time,  to  have  responded  in  a  rea- 
sonably civil  way,  or  at  least  to  have  refrained  from  using 
insulting  and  humiliating  language.  At  all  events,  it  was 
his  duty,  a  duty  owing  by  his  master  through  him  to  Hall 
(assuming  that  Hall  was  rightfully  there)  to  see  to  Hall's 
personal  safety,  and  to  refrain  from  inflicting  personal 
injury.  Instead  of  discharging  this  duty  he  became  angry 
and  either  began  or  allowed  himself  to  be  embroiled  with 
Hall  while  standing  at  his  post  and  discharging  his  duty. 
This  was  the  beginning  of  his  wrongful  conduct,  the  in- 
ception of  his  breach  of  duty.  When  he  followed  Hall  a 
few  feet  away  and  inflicted  personal  harm,  he  was  follow- 
ing an  impulse  or  carrying  out  an  imbroglio  which  began 
at  his  proper  place  and  while  discharging  his  duty.  There 
was  not  such  a  stepping  aside  from  his  line  of  employment 
as  to  excuse  his  master.  This  has  been  so  held  by  this 
Court  in  two  or  three  cases  which  have  been  affirmed  by 
the  Supreme  Court,  particularly  a  street  car  case  coming 
up  from  Memphis,  and  decided  at  the  last  term  of  this 
Court  at  Jackson.  It  is  in  accordance  with  the  views  of 
other  jurisdictions.  See  Wise  v.  Railway  Company,  91 
Ky.,  537.  Plaintiff  below,  even  under  a  very  narrow  view, 
made  a  showing  which  required  submission  of  his  case  to 
the  jury. 
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While  we  are  of  opinion  that  plaintiff  in  error  was  liable 
or  is  liable  even  if  it  be  conceded  that  there  had  been  what 
learned  counsel  insist  was  a  departure  by  Lawson  from  his 
line  of  duty,  we  assert  that  there  was  no  departure  in  l^al 
effect.  With  respect  to  Hall,  he  was  within  the  scope  of 
his  employment,  that  is,  in  the  discharge  of  or  disregard  of 
a  duty  which  was  owing  by  the  master  at  the  time  Hall 
was  injured.  It  would  be  profitless  for  us,  an  interme- 
diate Court,  to  refer  to  and  discuss  the  great  number  of 
authorities  brought  to  our  attention  to  support  the  propo- 
sition that  the  master  is  not  liable  for  the  willful  and  wan- 
ton acts  of  a  servant  not  committed  within  his  line  of  em- 
ployment or  duty.  Th^  are  quite  numerous  and  very 
respectable  indeed.  But  they  are  subject  to  the  criticism 
that  they  dwell  too  much  upon  line  of  employment  or  scope 
of  employment  without  due  regard  to  an  absolute  obliga- 
tion which  a  master  sometimes  owes  through  every  ser- 
vant to  a  person  within  his  gates.  In  other  words,  every 
servant,  both  high  and  low,  may  with  respect  to  some  peo- 
ple, be  under  obligation,  through  and  from  the  master,  to 
observe  a  certain  line  of  conduct ;  and  the  master  may  be 
held  liable  for  this  breach  of  duty  by  a  servant  upon  the 
theory  that  every  servant  is,  while  on  the  premises  of  the 
master,  discharging  continuously  a  certain  duty  to  others. 
The  Courts  of  this  State  have,  since  the  case  of  Springer 
V.  Smith,  16  Lea,  498,  paid  very  little  attention  to  the 
scope  of  employment  theory  when  dealing  with  actions  by 
passengers  against  carriers  for  the  willful  torts  of  their 
servants.  Se  also  Traction  Co.  v.  Lane,  103  Tenn.,  36, 
and  Neville  v.  Railroad,  126  Tenn.,  96;  and  Tennessee 
is  regarded  by  the  annotators  of  the  L.  R.  A.  series  as 
among  those  States  which  hold  to  the  doctrine  that  the 
master  owes  it  to  a  passenger  or  one  having  the  rights  of 
a  passenger  the  duty,  through  every  servant,  of  seeing  that 
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reasonable  tareatment  is  aeoorded^  i^d  that  his  personal  se- 
curity is  gaarded.  See  also  E.  R.  v.  Ray,  17  Pictie,  1. 
The  older  Tetinessee  eases,  nuBxijy  Pttryear  v.  Tkomp9imj 
5  Hump.,  399;  Caldwell  v.  CtmbreU,  3  Head,  472;  Semart 
V.  Rogers,  %  Heisk.,  119,  and  Deikl  v.  OtUnvUle,  14  Lea, 
194,  while  sound  with  respect  to  their  facts,  are  not  ap- 
plicable to  eaeee  of  injured  pass^igere  or  invitees  against 
railways.  AH  these  eases  and  eome  odiers  were  reviewed 
]yf  this  Court  at  Jadkson,  Tennessee,  in  the  case  of  the 
Memphis  Paohst  Co.  v.  Sofer.  It  must  not  be  forgotten 
that  this  is  not  a  new  rule  in  Tennessee.  The  decision  in 
R.  R.  V.  Rag,  supra,  can  be  sustained  upon  no  other  theory ; 
and  that  ease  cannot  be  successfully  assailed.  Nor  is  this 
out  /ef  Une  with  what  we  conceive  to  be  the  sound  and  pre- 
vailing rale  in  this  -country.  For  instance,  in  R,  R. 
V.  Cooper,  6  Ind.  App.,  302,  it  is  stated  that  it  is  the 
duty  of  a  carrier  to  protect  passengers  from  in- 
jury fxcm  ali  servants,  and  that  it  will  be  un- 
Bseenary  for  a  Court  to  make  niee  discriminBtaooe  ior 
the  purpose  of  determining  whetther  the  wrcHigdoi^g 
servant  was  disdbacging  a  duty  intrusted  to  him  by  the 
master.  To  the  same  effect  is  £.  JB.  v.  KsUy,  47  Am.  Sep., 
149.  And  see  extensive  note  to  Danid  v,  £.  R,,  4  Jj.  R. 
A.  (M  a),  488,  608/  Also  Wise  v.  St.  R.  B.,  supra; 
R.  R.  V.  Bcird,  54  L.  R  A.,  42;  Dichsim  v.  Waldron,  24 
L.  It  A.,  488;  Higgms  v.  Railumf,  7  Am.  Bep.,  298; 
Railroad  v.  FtexmarUf  42  Am.  K^.,  381;  Mulligan  v. 
Railroad,  14  L.  K  A.,  91.  The  eases  last  cited  are  quite 
appropriate.  They  sustain  the  proposition  tiiat  a  carrier 
upon  whose  coaches  or  upon  whose  premises  a  party  comes 
rightfully  is  bound  to  see  that  every  servant  accords  him 
fair  treatment  and  to  aid  in  making  the  passenger  or  in- 
vitee aafe  and  to  refrain  from  willfully  injuring  him.  As 
expressed  by  some  of  them,  it  is  the  duty  of  the  master  to 
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see  that  every  one  of  his  servants^  while  on  the  premises 
or  carriages  in  the  discharge  of  their  respective  duties, 
whatever  they  may  be,  shall  refrain  from  inflicting  per- 
sonal harm  npon  another. 

Much  was  said  by  learned  counsel  to  the  effect  that  the 
duty  of  plaintiff  in  error  could  at  most  be  that  of  ordinary 
care,  and  that  this  was  discharged  when  it  exercised  ordi- 
nary prudence  in  engaging  and  retaining  servants.  That 
is  not  the  criterion  when  it  comes  to  the  question  of  lia- 
bility upon  the  part  of  carriers.  If  the  master  be  liable 
for  the  negligence  of  a  servant,  he  is  also  liable  for  the  will- 
ful act  of  the  servtot  committed  at  the  same  time :  Mulligan 
V.  Railway,  supra.  In  other  words,  if  plaintiff  in  error 
can  be  held  liable  if  Lawson  had,  while  discharging  his 
duty  of  gatekeeper,  negligently  injured  Hall,  the  master 
can  be  adjudged  responsible  for  an  act  willfully  committed 
by  Lawson  at  the  same  time  and  place. 

Sound  to  the  core  is  the  rule  that  when  a  passenger  or  a 
person  entitled  to  the  rights  and  considerations  of  a  passen- 
ger goes  upon  the  premises  or  enters  the  carriage  of  a  rail- 
way he  has  the  right  to  expect  fair  treatment  from  every 
servant  and  reasonable  efforts  upon  the  part  of  every  ser- 
vant to  see  that  his  person  is  reasonably  secure.  He  has 
the  absolute  right  to  demand  this  f it)m  the  owner  and  to  cen- 
sure him  if  the  latter,  instead  of  discharging  this  duty  per- 
sonally, reposes  it  in  servants  stationed  upon  the  premises. 
See  17  Eng.  Kul.  Cas.,  276 ;  Rounds  v.  Railroad,  21  Am. 
Rep.,  597;  Croker  v.  Railroad,  17  Am.  Rep.,  502;  Rail- 
road V.  Floxma/n,  and  Dickson  v.  Waldron,  supra. 

Recurring  to  the  case  at  bar,  it  was  the  duty  of  plaintiff 
in  error  to  accord  passengers  and  those  possessed  of  the 
rights  of  passengers  fair  treatment.  This  was  a  duty  which 
certainly  was  owing  by  and  through  a  servant  occupying 
the  important  position  held  by  Lawson.    It  was  undoubted- 
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ly  a  right  which  a  passenger  would  have  had  while  law- 
fully at  the  station  or  at  the  gate  or  between  the  gate  and 
the  waiting  room ;  and  we  have  no  hesitancy  in  holding  that 
in  harmony  with  the  rules  established  in  this  State,  plain- 
tiff in  error  as  master  was  liable  for  the  tort  committed  by 
Lawson,  and  that  the  Court  was  not  wrong  in  overruling 
the  demurrer  and  submitting  the  question  to  the  jury,  pro- 
vided of  course  Ball  sustained  such  relation  to  the  com- 
pany as  to  have  the  right  to  invoke  this  freedom  from  in- 
jury. 

Passing  to  this  question,  we  shall  briefly  state  our  con- 
clusion that  he  was  on  the  premises  by  invitation  of  the 
company  and  in  the  interests  of  the  company  and  that 
the  company  can  neither  treat  him  as  a  trespasser  nor  bare 
licensee  nor  assert  that  it  owed  him  no  duty  which  was 
violated  by  Lawson.  The  authorities  are  to  the  effect  that 
a  party  who  accompanies  an  intending  passenger  to  the 
station,  especially  a  woman,  for  the  purpose  of  assisting 
her  into  a  coach,  is  entitled  to  the  rights  enjoyed  by  a  pas- 
senger: Packet  Co.  V.  Hilson,  11  Pickle,  1;  Oihon  v. 
Railroad,  98  Am.  Dec,  321.  But  whether  we  are  justified 
in  going  to  that  ext>ent  or  not,  we  are  warranted  in  the  as- 
sertion that  such  a  party  is  entitled  to  ordinary  care  and 
considerate  treatment  at  the  hands  of  the  station  agent  and 
subordinates  while  discharging  their  duties  in  and  about 
the  station:  Railroad  v.  Lawton,  15  L.  E.  A.,  434;  33 
Cyc,  762,  and  805.  And  we  are  of  the  opinion  that  in- 
cluded in  the  obligation  of  the  master  is  that  of  seeing  that 
his  servants  do  not  injure  the  one  who  thus  accompanies  a 
departing  passenger. 

The  common  law,  rich  in  analogy,  furnishes  evidence  of 
the  rule  from  other  relations  and  situations.  Some  of  the 
authorities  refer  to  this  obligation  to  be  similar  to  that 
owing  by  innkeepers  to  guests.    In  the  latter  case  the  mas- 
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ter  is  rdspoKk&ible  for  ia\jurie8  willfully  inflicted  bj  a  ser- 
vant: Cvaran  v.  Olson^  88  Mich.,  307;  Oversbreei  v. 
Moser,  88  Mo.  App.,  72.  And  the  case  of  Dickson  v. 
WaJdron,  supra,  is  also  imstruotive  and  apposite,  in  thiit 
it  is  held  that  s31  persena  who  in^vite  'Caatconcars  and  £u«0te 
iadiflosiminfttely  «re  beuxkd  to  «ee  that  their  servants  .re- 
frain from  injuring  those  4Jius  invited.  The  saaae  daetriiDbe 
is  announeed  in  the  very  injtarestii^  Indiana  case  of  Br-oaks 
V.  Fgar  Asmi.,  rieported  in  73  N.  £.,  A61.  It  is  oinmis- 
takably  asserted,  and  it  seems  with  unanswerable  lej^c, 
that  ,tbe  owmer  of  ^a  building  to  wivioh  ipLaoe  {xsoj^de  are 
<MMitUiually  (pe^ueated  or  invited  to  ^come  for  »the  transac- 
ition  of  rbuainese  or  for  emjoyznents  and  privi^ges  -offeioed 
kjy  itbe  owoeir,  is  .bound  *to  .see  that  .the  inv^itee  is  jupotected 
from  peT'Somkl  ^'iolence,  fe^)eciaU;y'  ^t  the  Jiands  of  ius  .own 
a^vantSb 

We  deem  it  -unnanesaai^y  to  diaouse  4hat  f  eaiture  ^of  -the 
case  wheiein  learned  ^Mmnael  for  Sail  undertook  to  .predi- 
4MU;e  JiabiUty  upon  ibe  A^ondiLcit  of  4;he  paU^eman.  This 
was  not  essential  to  a  right  of  recovery.  But  notwithstand- 
ing, the  fact  that  this  man  was  dressed  up  in  policeman's 
clothes  and  was  commissioned  by  the  city,  would  not  re- 
lieve plaintiff  in  error  from  responsibility  if  the  man  was 
employed  by  plaintiff  in  error  and  paid  by  it  and  was  un- 
der its  control:    Railroad  v.  Fleamian,  42  Am.  Rep.,  231. 

Nor  need  we  discuss  the  question  as  to  whether  plaintiff 
in  error  was  aware  of  the  reputation  of  Lawson  for  vio- 
lence. This  was  relevant,  but  not  controlling.  It  is  ap- 
parent from  the  foregoing  that  we  would  hold  the  company 
bound  for  his  acts  whether  his  reputation  was  that  of  an 
exemplary  man  or  that  of  a  bully. 

It  is  also  plain  that  we  are  not  called  upon  to  discuss 
the  vast  number  of  cases  dealing  with  the  question  of  rea- 
sonable care  in  the  employment  of  servants.     Whether  we 
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predicate  liability  upon  the  narrow  or  the  broad  view  of 
the  words,  "scope  of  employment,"  we  are  persuaded  that 
the  verdict  in  this  case  is  sustainable. 

After  such  investigation  as  our  limited  time  and  oppor- 
tunity will  permit  we  feel  satisfied  that  no  injustice  was 
done  plaintiff  in  error,  and  that  the  small  verdict  of 
$500.00  should  remain  undisturbed.  All  assignments  of 
error  are  overruled  and  this  judgment  is  affirmed  with 
costs. 


J.  G.  Wilson  v.  Wood  Lumber  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court, 

at  Knoxville,  1913. 

1.  Certiorabi  to  Justice  of  the  Peace.    Hearing  of  motion  to  diB- 

miss.    Matter  of  abatement.    Absence  of  bUl  of  exceptions. 

When  the  action  of  a  Circuit  Judge  in  sustaining  a  motion  to 
dismiss  a  ];)etition  for  a  wrt  of  certiorari  both  for  lack  of 
sufRoiency  and  because  the  statements  are  nntme  Is  assaUed, 
the  presumption  will  be  indulged  In  the  absence  of  a  bill  of 
exceptions  that  the  judgment  of  the  Court  was  correct. 

2.  Same.    Sufficiency  of  reason  for  not  appealing. 

The  averment  in  a  petition  for  certiorari  that  the  petitioner 
*  would  have  perfected  his  appeal  from  a  justice  within  two 
days  but  for  the  fact  that  he  got  lost  in  returning  to  his  home 
and  did  not  reach  his  home  until  too  late  at  night,  because  of 
his  physical  weariness,  to  go  to  the  home  of  a  justice  two 
miles  away  and  perfect  his  api)eal  is  insufficient. 

23 
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3w  J,uiasDicTios.   Ajotiqn  of  negUgenee.    Local  or  tran^itpry. 

It  Is  beld  tt^at  an  action  of  neglig^ence  as  eontfadistfaDigaifl]^ 
from  trespass  is  transitory,  although  the  damages  consist  of 
burning  grass,  lumber  and  rails  on  the  farm  of  the  plaintiff. 


Fbom  Johnson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Johnson 
County.     Dana  Habmon^  Judge. 

H.  T.  Campbell  for  Plaintiff  in  Error. 

Lee  F.  Milleb^  Donnelly  &  Donnelly,  W.  F.  Tay- 
lor and  N".  J.  Blackbuen  for  Defendant  in  Error. 

Mb.  Justice  Oates,  a  former  member  of  the  Court, 
delivered  the  opinion,  inserted  by  request. 

This  action  was  begun  by  the  plaintiff  below  before  a 
Justice  of  the  Peace  of  Johnson  County  to  recover  of  the 
defendant  damages  for  the  alleged  negligent,  careless  and 
wrongful  conduct  of  the  defendant  in  permitting  sparks 
to  escape  from  an  engine,  thereby  setting  fire  to  rails, 
fences,  crops  and  timber  on  plaintiff's  land  to  his  damage 
$450.00. 

The  warrant  is  addressed  to  the  sheriff  or  any  lawful 
officer  of  Johnson  County,  to  execute  and  return.  The 
warrant  was  executed  on  the  defendant  by  service  upon  its 
agent,  T.  B.  Bledsoe,  in  Carter  County,  Tennessee,  by 
W.  T.  Crosswhite,  deputy  sheriff.  It  does  not  appear 
whether  Crosswhite  was  a  deputy  sheriff  of  Johnson 
County  or  Carter  County. 
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The  defendant  filed  a  plea  in  abatement  to  the  plain- 
tiff's action,  averring,  in  substance,  that  it  was  a  non- 
resident of  the  State  of  Tennessee,  with  its  principal  office 
in  Carter  County,  Tennessee ;  that  at  the  time  of  the  serv- 
ice of  process  in  this  case  it  did  not  have,  nor  had  it  ever 
had  an  office  or  agency  in  ejTohnson  County,  Tennessee,  nor 
was  it,  or  any  of  its  agents,  temporarily  or  otherwise  at 
the  time  of  the  bringing  of  this  suit  in  Johnson  Coimty, 
and  it  pleads  therefore  to  the  jurisdiction  of  the  Justice, 
and  prays  that  the  €ruit  be  abated. 

Upon  the  hearing  of  this  case  before  the  Justice  of  the 
Peace  he  dismissed  if  for  want  of  jurisdiction  of  the  de- 
fendant. 

The  Justice's  judgment  was  rendered  on  the  3rd  day  of 
September,  1910. 

On  the  14th  day  of  October,  1910,  the  plaintiff  filed  a 
petition  for  a  writ  of  certiorari  to  remove  the  case  to  the 
Circuit  Court  of  Johnson  County,  and  in  his  petition  he 
gives  as  a  reason  for  his  not  appealing  the  case,  that  the 
case  was  tried  on  Saturday,  September  3,  1910,  and  the 
petition  avers  that  "Your  petitioner  went  to  Mountain 
City  on  the  following  day  to  consult  his  attorney,  who  ad- 
vised him  to  appeal  the  case  to  the  Circuit  Court  of  John- 
son County."  lie  says  that  having  two  whole  days  in 
which  to  pray  and  perfect  his  appeal,  he  started  home,  after 
consulting  his  attorney,  and  to  the  home  and  office  of  the 
Justice  of  the  Peace  for  the  purpose  of  perfecting  his  ap- 
peal, but  in  going  home  he  got  lost  in  the  mountains,  and, 
after  a  hard  struggle,  reached  home  after  eleven  o'clock 
that  night,  too  late  to  go  to  the  home  and  office  of  said 
Justice,  who,  he  says,  lived  about  two  miles  from  his  home. 
He  says  he  was  so  tired  when  he  reached  home  that  night 
that  he  doesn't  believe  he  could  have  walked  the  additional 
distance  required  to  have  reached  the  Justice's  office. 
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The  writ  of  certiorari  was  granted  by  Judge  Harmon, 
and  the  ease  was  removed  to  the  Circuit  Court  of  Johnson 
County  in  the  usual  way. 

The  defendant  in  error  filed  an  answer  to  the  petition, 
denying  the  several  allegations  therein  conatined,  but  it 
is  unnecessary  to  notice  this  answer  as  it  is  not  involved 
in  the  question  here  raised. 

Before  answering  the  petition,  however,  the  defendant 
in  error  entered  a  motion  to  dismiss  the  petition  and  writ 
on  three  grounds — 

(1)  That  the  petition  does  not  show  sufficient  reasons 
for  not  appealing,  and  does  not  aver  that  the  petitioner 
was  deprived  of  his  right  of  appeal  by  the  wrongful  act 
of  the  Justice  of  the  Peace  before  whom  the  case  was  tried, 
or  by  the  wrongful  act  of  the  defendant. 

(2)  That  the  petition  does  not  show  sufficient  reason 
why  the  case  was  not  appealed  on  Tuesday,  September  6, 
1910,  upon  which  day  the  petitioner  had  a  right  to  appeal, 
and  that,  therefore,  his  petition  should  be  dismissed. 

(3)  That  the  petition  was  not  verified  before  the  proper 
official ;  that  it  was  sworn  to  before  a  notary  public,  when 
it  should  have  been  sworn  to  before  the  Judge,  Circuit 
Court  Clerk,  or  some  Justice  of  the  Peace. 

On  the  2nd  day  of  May,  1911,  the  case  was  heard  before 
the  Circuit  Judge,  and  by  consent  the  case  was  heard  on 
the  motion  to  dismiss  the  petition  and  writ,  defendant's 
answer  to  the  petition,  and  the  plea  in  abatement  filed  be- 
fore the  Justice  of  the  Peace,  and  upon  a  consideration  of 
all  of  which  the  Circuit  Judge  was  of  opinion  that  the 
plea  in  abatement  was  good,  and  he  sustained  the  plea  and 
dismissed  the  suit,  taxing  plaintiff  in  error  with  the  costs. 

Motion  for  a  new  trial  was  made  below  and  overniled, 
and  the  case  is  in  this  Court  by  appeal  in  the  nature  of  a 
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writ  of  error,  and  the  plaintiflF  in  error  assigns  the  follow- 
ing errors : 

(1)  The  Court  erred  in  holding  that  the  action  was 
transitory,  and  not  local,  and  upon  that  ground  dismiss- 
ing plaintiff's  suit. 

(2)  The  Court  erred  in  sustaining  defendant's  plea, 
without  replication,  and  hearing  proof. 

We  will  dispose  of  these  two  assignments  of  error  to- 
gether. 

It  is  true  that  there  is  no  bill  of  exceptions  in  this  case, 
showing  upon  what  facts  the  Court  based  its  judgment, 
the  judgment  of  the  Court  merely  reciting  that  the  case 
was  heard  by  consent  upon  the  motion  to  dismiss,  answer  to 
the  petition  and  plea  in  abatement. 

In  the  absence  of  a  bill  of  exceptions  this  Court  will 
presume  that  the  judgment  of  the  Circuit  Court  is  correct. 

We  will  presume  that  there  was  evidence  introduced  be- 
fore the  Circuit  Judge  that  warranted  him  in  finding  that 
the  plea  was  true  in  fact. 

In  Wright  v.  Redd  Bros.,  22  Pick.,  719,  it  was  held 
that  in  the  absence  of  a  bill  of  exceptions,  the  presumption 
is  indisputible  in  this  Court  that  the  conclusion  reached  by 
the  jury  is  that  which  the  evidence  required. 

The  above  proposition  is  also  supported  by  Scruggs  v. 
Heiskell,  11  Pick.,  455,  and  Pratt  v.  Gillespie,  13  Pick., 
217. 

In  the  latter  case  the  case  was  tried  by  the  Circuit  Judge 
without  the  intervention  of  a  jury,  as  in  this  case. 

Numerous  other  cases  could  be  cited  in  support  of  this 
contention,  but  these  are  sufficient. 

As  to  the  sufficiency  of  the  plead  in  law,  we  are  referred 
to  Railroad  v.  Weehs^  13  Lea,  149,  in  which  the  damages 
complained  of  were  similar  to  the  ones  complained  of  in 
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this  case,  and  the  fire  was  alleged  to  have  originated  as 
the  result  of  the  negligence  of  the  defendant. 

The  defendants  filed  a  plea  in  abatement,  setting  up  the 
fact  that  service  was  had  on  the  defendant  in  a  county  other 
than  the  one  in  which  the  suit  was  brought,  and  that  the 
action  was  a  transitory  action  and  followed  the  person  of 
the  defendant. 

A  demurrer  was  interposed  to  this  plea  and  was  over- 
ruled, and  a  majority  of  the  Court  held  that  the  demurrer 
was  properly  overruled  and  the  judgment  of  the  referees 
so  holding  was  affimed. 

This  same  ruling  has  been  adhered  to  in  McOorkle  v. 
Bristolj  Elizahethton  &  Carolina  Railroad,  from  Carter 
County,  decided  by  the  Supreme  Court  in  1893.  In  that 
case  the  suit  was  instituted  in  Carter  County  and  service 
had  on  the  defendant  in  Sullivan  County.  The  plea  in 
abatement  was  filed,  just  as  in  this  case,  to  the  jurisdic- 
tion of  the  Carter  County  Justice.  The  plea  was  sustained 
by  the  Circuit  Court,  and,  upon  appeal  to  this  Court,  the 
judgment  of  the  Circuit  Court  was  affirmed. 

The  gist  of  the  action  is  negligence  as  distinguished  from 
actual  trespass,  and  we  presume  that  these  cases  rest  upon 
that  distinction. 

So  we  are  of  opinion  that  these  assignments  of  error 
must  be  overruled. 

We  are  further  of  opinion  that  the  judgment  of  the  Cir- 
cuit Judge  in  dismissing  the  case  was  proper  on  another 
ground.  The  motion  to  dismiss  the  petition  and  writ 
should  have  been  granted  for  the  reason  that,  in  our  opin- 
ion, the  petition  does  not  assign  any  good  ground  for  the 
failure  of  plaintiff  in  error  to  appeal. 

As  before  stated,  this  petition  stated  that  "the  petitioner 
went  to  Mountain  City  on  the  following,"  something  seems 
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to  be  omitted  after  the  word  following.  The  trial  having 
occurred  on  Saturday,  he  probably  meant  to  state  that  he 
went  to  Mountain  City  on  the  following  Monday  to  con- 
sult his  lawyer  as  to  the  advisability  of  appealing  his  case, 
and  the  answer  and  motion  of  the  defendant  in  error  treats 
the  allegation  as  being  that  he  went  to  Mountain  City  on 
Monday  following  the  trial  on  Saturday.  If  this  is  true, 
his  getting  lost  on  his  way  home  and  not  reaching  home 
until  about  eleven  o'clock  on  Monday  night,  would  not  ex- 
cuse him  from  going  to  the  office  of  the  Justice  on  Tuesday 
and  perfecting  his  appeal,  and  he  nowhere  attempts  to 
give  any  excuse  for  not  so  doing.  If  he  meant  to  say  in 
his  petition  that  he  went  to  Mountain  City  on  the  follow- 
ing Tuesday,  the  last  day  on  which  he  had  to  appeal  his 
case,  to  advise  with  his  lawyer,  aind  in  consequence  of 
having  gotten  lost  on  his  return,  and  was  thereby  prevented 
from  reaching  the  office  of  the  Justice  in  time  to  perfect 
his  appeal  within  the  two  days,  he  shows  lack  of  diligence. 

It  appears  that  the  writ  of  certiorari  was  issued  upon  the 
pauper's  oath.  Presumably  he  would  have  taken  the  pau- 
per's oath  in  lieu  of  bond,  in  the  event  of  appeal.  That 
being  true,  we  are  unable  to  see  why  he  could  not  have 
perfected  his  appeal  within  the  time  allowed  therefor  by 
law,  and  his  excuse  fails  to  satisfy  us  that  he  used  reason- 
able diligence  in  perfecting  his  appeal,  and,  as  before 
stated,  the  Circuit  Judge  might  have  sustained  this  mo- 
tion and  dismissed  his  suit  for  this  reason. 

So,  if  the  action  is  not  transitory  and  the  plea  in  abate- 
ment is  not  sufficient  in  law,  we  think  that  the  judgment 
of  the  Circuit  Court  can  well  be  rested  upon  the  motion 
to  dismiss. 

We  are  of  opinion,  therefore,  that  there  is  no  error  in 
the  judgment  of  the  Circuit  Court  dismissing  the  plain- 
tiff in  error's  suit,  and  its  judgment  is  affirmed  with  costs. 
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Oscar  Clemons  v.  Illinois  Central  R.  R  Company. 

Affirmed  by  Supreme  Court,  at  Jackson,  1914. 

RAiUiOADS.  Liability  for  ivillful  or  negligent  conduct  of  engineer 
in  frightening  animals  on  the  track  and  running  toward 
trestle, 

A  declaration  which  avers  that  stock  of  plaintiff  were  discov- 
ered by  an  engineer  to  be  on  the  railway  track,  and  that  they 
had  become  frightened  at  the  train  and  started  down  the  track 
toward  a  bridge  or  trestle,  and  that  the  engineer  continued 
to  run  his  train  after  the  animals  without  slackening  or 
stopping,  knowing  that  the  animals  were  running  toward  the 
trestle  and  would  run  into  it  if  they  continued,  sets  forth  a 
good  cause  of  action,  and  demurrer  thereto  should  not  have 
been  sustained. 


Feom  Gibson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Gibson 
County.    T.  A.  Harwood^  Judge. 

Deason^  Holmes  &  Elder  for  Plaintiff  in  Error. 

Jas.  T.  Rhodes  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court 

This  suit  was  brought  by  plaintiff  in  error  to  recover 
damages  from  the  defendant  in  error  for  fatally  crippling 
some  live  stock  and  permanently  injuring  others,  the  prop- 
erty of  plaintiff  in  error,  by  negligently  and  wrongfully, 
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by  one  of  its  passenger  trains,  causing  the  stock  to  run 
into  a  trestle  on  its  road. 

There  was  a  demurrer  to  the  declaration  filed  in  the 
case  which  was  sustained  and  plaintiff  in  error  appealed 
in  error  to  this  Court. 

The  declaration,  after  stating  the  corporate  character 
of  defendant  in  error  and  that  it  owns  and  operates  a  line 
of  railroad  across  Gibson  County,  this  State,  avers,  in  sub- 
stance, that  on  the  night  of  December  7,  1912,  two  mares, 
two  fillies,  and  two  colts  belonging  to  plaintiff  in  error 
got  out  of  his  field  and  upon  the  track  of  defendant  in  error 
some  distance  southwest  of  the  town  of  Reeves,  and  were 
injured  in  Obion  County,  Tennessee  in  the  following  man- 
ner: 

As  passanger  train  No.  134  of  the  company  approached 
the  town  of  Reeves  in  Obion  County,  Tenn.,  from  the 
southwest  and  at  a  point  about  500  yards  southwest  of  a 
trestle  on  its  road,  the  live  stock  above  mentioned  appeared 
on  the  track  of  the  company  a  short  distance  in  front  of  the 
approaching  train  and  they  made  no  effort  to  stop  the 
train,  and  notwithstanding  the  stock  did  not  get  off  the 
track,  but  run  ahead  of  the  train  toward  the  trestle  about 
450  yards  to  the  northwest,  the  location  and  character  of 
the  trestle  being  well-known  to  those  in  charge  of  the  train, 
and  still  they  made  no  effort  to  stop  the  train  and  no  at- 
tempt to  drive  the  stock  from  he  track;  but,  on  the  con- 
trary, rapidly  pursued  the  stock,  giving  them  no  oppor- 
tunity to  leave  the  track  until  said  stock  ran  into  the  open 
trestle  on  the  track  of  the  company. 

The  declaration  then  avers  that,  from  the  point  from 
where  the  stock  was  first  seen  by  those  in  charge  of  the 
train  to  said  trestle,  is  a  distance  of  about  500  yards,  and 
that  for  all  of  that  distance  the  company^s  right  of  way 
is  fifty  feet  wide  on  either  side  of  its  track,  and  if  the 
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train  had  been  stopped  so  as  to  give  the  stock  an  oppor- 
tunity they  could  have  left  the  track  and  found  safety  on 
the  right  of  way,  and  the  stock  would  not  have  run  into 
said  trestle,  if  the  train  had  been  stopped  to  give  them  an 
opportunity  to  leave  the  track,  or  if  the  train  had  been 
stopped  and  any  effort  had  been  made  by  the  servants  of 
the  company  in  charge  of  the  train  to  drive  the  stock  from 
the  track. 

It  avers  that  as  a  result  of  being  driven  into  the  trestle, 
one  of  the  mares,  one  of  the  fillies,  and  one  of  the  colts 
were  so  badly  injured  and  crippled  that  the  servants  of 
the  company  killed  them,  and  the  other  mare  and  colt  were 
badly  and  permanently  injured  and  crippled. 

It  is  further  averred  that  all  of  said  stock  stopped  just 
before  they  attempted  to  cross  the  trestle  and  the  train 
could  then  have  been  stopped  and  the  stock  driven  from 
the  track,  but  no  effort  was  made  to  do  so  by  the  servants 
of  the  company  in  charge  of  the  train. 

It  id  averred  that  the  negligence  of  the  company's  ser- 
vants in  not  stopping  the  train  and  driving  the  stock  from 
tho  track  was  the  sole  and  proximate  cause  of  the  injury 
to  tho  stock  as  before  set  out. 

Tho  damages  at  put  at  $1,000.00. 

Th(»  declaration  was  demurred  to  on  these  grounds  in 
brief: 

1.  The  (loclaration  states  no  legal  cause  of  action  against 
demurrant,  in  that,  it  fails  to  allege  that  the  animals  of 
plaintiff  in  error  were  struck  or  damaged  by^coming  in 
collision  with  tho  fnmt  of  the  train  of  demurrant. 

2.  The  negligence  complained  of  in  the  declaration  is 
not  such  nogligonce  as  makes  demurrant  liable  under  its 
averments,  and  it  does  not  allege  a  failure  on  the  part  of 
demurrant  to  do  anything  it  is  required  to  do  under  the 


STATE  OF  TENNESSEE.  363 

Clemons  V,  Railroad  Co. 

law  to  prevent  the  accident,  and  the  negligence  alleged  is 
not  actionable. 

Boiled  down,  the  demurrer  raises  the  point  that  the  dec- 
laration does  not  state  a  legal  cause  of  action  against  the 
railroad  company. 

As  before  stated,  it  was  sustained  and  the  suit  dis- 
missed, and  plaintiff  below  excepted  and  appealed  to  this 
Court. 

Two  errors  are  assigned. 

The  first  is  that  the  Court  erred  in  sustaining  the  first 
ground  of  the  demurrer  and  the  second  is,  that  it  erred  in 
sustaining  the  second  ground  of  the  demurrer. 

We  think  the  declaration,  taking  the  averments  to  be 
true,  as  we  do  upon  the  demurrer,  constitutes  a  good  and 
legal  cause  of  action  against  the  railroad  company.  The 
suit  is  not  brought  to  hold  the  company  liable  for  failing 
to  fence  its  road  or  right  of  way  under  the  Act  of  1891, 
chapter  101.  To  recover  under  that  Act,  the  party  suing 
is  required  to  show  that  the  injury  to  his  stock  was  the 
direct  result  of  a  collision  with  a  moving  train,  cars  or 
engine,  and  if  animals  appeared  ahead  of  a  moving  train 
and  ran  on  to  a  trestle  from  which  they  fell  or  on  which 
they  were  injured,  the  moving  train  not  coming  in  con- 
tact with  them,  no  liability  is  thereby  fixed  upon  the  com- 
pany under  said  Act :  Railroad  v.  Saddler,  91  Tenn.,  508 ; 
Jones  V.  R.  R.  Co.,  20  Pick.,  119;  30  Am.  St.  Eep.,  896, 
and  cases  cited. 

Neither  is  the  case  brought  to  recover  on  the  ground 
that  the  railroad  company  failed  to  observe  the  statutory 
precautions  to  prevent  accidents  when  an  animal,  person 
or  other  obstruction  appears  upon  the  track. 

At  common  law  the  railroad  owed  plaintiff  in  error  the 
duty  when  it  or  its  servants  in  charge  of  its  train  saw  his 
stock  upon  its  track,  to  use  ordinary  and  reasonable  care 
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to  avoid  injury  to  them  by  running  its  train  against  them, 
or  by  frightening  and  driving  them  on  to  the  trestle :  Rail- 
way V.  Ferguson  (Ark.),  38  Am.  St.  Rep.,  217-221,  note, 
and  cases  cited ;  Memphis^  Etc,  R.  R,  Co.  v.  Kerr,  20  Am. 
St.  Rep.,  159,  note,  and  cases  cited. 

The  case  of  Sava/rmah,  Florida  &  Western  Ry,  v.  Qeiger, 
21  Florida,  669 ;  58  Am.  St.  Rep.,  691,  is  an  interesting 
case  in  the  opinion  bearing  on  the  question  before  us  and 
the  full  monographic  note  following  the  opinion  cites  many 
authorities.  All  the  cases  held  under  the  common  law,  or 
practically  all,  held  that  where  animals  or  live  stock  appear 
upon  the  track  of  a  railroad  it  will  be  responsible  for 
their  injury  or  death,  if  negligence  on  the  part  of  the  com- 
pany be  averred  and  proven:  Savarwuih^  Etc.,  R.  Co.  v. 
Oeiger,  68  Am.  St.  Rep.,  159,  note,  and  cases  cited  (su- 
pra) ;  ChicOrgo,  Etc.,  R.  Co.  y.  Bonnie  (111.),  2  Am.  Rep., 
451 ;  Comstock  v.  Des  Moines  Valley  R.  Co.  (la.),  10  Am. 
Rep.,  23;  Chicago,  Etc.,  R.  Co.  v.  Peckivood  (Miss.),  7 
Am.  &  Eng.  R.  Cas.,  584;  Pittsburg,  Etc.,  Ry.  Co.  v. 
Heis  (Ohio),  13  Am.  &  Eng.  R.  Cases,  258. 

A  great  many  cases  hold  that  where  it  is  shown  even 
under  the  common  law  rule,. that  the  animal  is  injured,  a 
prima  facie  case  is  made  out  against  the  company;  but 
this  does  not  appear  to  be  the  weight  of  authority. 

There  are  authorities  which  hold  that  owner  of  stock, 
allowing  them  to  nm  at  large  is  guilty  of  such  contributory 
negligence  as  bars  his  right  to  recover ;  but  there  are  many 
cases  in  which  the  evidence  is  such  that  the  railroad  can- 
not avail  itself  of  this  defense  and  such  appears  to  be  the 
holding  of  our  Supreme  Court  in  the  case  of  Memphis, 
Etc.,  R.  Co.  V.  Smith,  9  Heis.,  860. 

It  has  been  held  in  quite  a  number  of  jurisdictions  un- 
der the  conmion  law  rule  under  which  everybody  was  bound 
to  keep  his  stock  upon  his  own  land,  that  if  he  suffered  them 
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to  escape  and  go  upon  the  right  of  way  of  the  track  of  a 
railway  Company,  the  stock  were  trespassers;  and,  gen- 
erally, an  owner  in  permitting  them  to  go  at  large  con- 
stituted the  proximate  cause  of  their  collision  with  the 
train  and  was  such  contributory  n^ligence  as  defeated  his 
right  to  recover  for  their  injury. 

On  the  other  hand,  in  many  jurisdictions,  and,  in  fact, 
in  a  majority  of  the  States  of  the  Union,  the  owmers  of 
•animals' were  not  held  guilty  of  contributory  negligence 
in  allowing  them  to  go  at  large,  so  as  to  defeat  a  recovery 
for  the  negligent  injury  of  such  animals  by  a  railroad 
company. 

Such  is  the  holding  of  the  Courts  in  Alabama,  Califor- 
nia, Florida,  Illinois,  Iowa,  Kansas,  Mississippi,  Missouri, 
Montana,  North  Carolina,  Ohio,  Oregon,  South  Carolina, 
Texas,  Washington,  and,  as  before  stated,  Tennessee. 

In  the  case  of  the  Memphis  &  Charleston  Railway  Com- 
pany V.  Ouy  Smith,  9  Heiskell,  860-865,  Chief  Justice 
Nicholson,  speaking  for  the  Court,  said : 

"Our  statutes  in  various  ways  recognize  the  running  out 
of  stock  on  the  commons  or  range  as  lawful,  and  the  fact 
that  the  owner  of  a  mule  permitted  him  to  be  out  of  his 
enclosure  cannot  be  relied  upon,  either  to  defeat  the  action 
or  in  mitigation  of  damages." 

It  is  true  this  case  was  under  the  code  statute  requiring 
certain  precautions  to  be  observed,  but  in  the  case  at  bar, 
under  the  averments  of  tbe  declaration,  the  owner  was  not 
guilty  of  any  negligence  with  respect  to  his  stock  being 
out  from  his  premises  and  on  the  railroad  track. 

The  declaration  avers  that  on  the  night  of  December  7, 
1912,  two  mares,  two  fillies,  and  two  colts  belonging  to 
plaintiff,  got  out  of  his  field  and  upon  the  railroad  track 
of  the  company.  This  does  not  imply  that  he  permitted 
his  said  stock  to  run  at  large. 


366  COXJET  OF  CIVIL  APS^ALS, 

The  declaration  further  avers  that  the  sej^ants  of  the 
company  who  were  operating  the  train  knew  of  the  loca- 
tion of  the  open  trestle ;  that  the  train  was  a  light  passen- 
ger train ;  that  the  animals  were  seen  by  the  trainmen  some 
450  or  500  yards  from  the  trestle;  that  the  horses  did 
not  get  off  the  track,  but  continued  to  run  ahead  of  the 
train  and  towards  the  trestle;  that,  if  given  an  opportunity, 
the  horses  would  have  left  the  track;  that  just  before  they 
went  into  the  trestle,  the  animals  stopped,  and  could  have 
been  driven  from  the  track;  that  no  effort  was  made  to 
drive  them  from  the  track ;  that  the  train  could  have  been 
stopped  and  the  horses  driven  from  the  track;  that  the 
negligence  of  defendant's  servants  in  not  stopping  the 
train  and  driving  the  horses  from  the  track  was  the  proxi- 
mate injury  to  the  animals. 

Now,  the  demurrer  admits  the  truth  of  each  of  all  of 
these  averments. 

We  think  the  declaration,  taking  its  averments  to  be 
true,  constitute  a  good  cause  of  action.  The  result  is,  the 
judgment  of  the  Court  below  sustaining  the  demurrer  and 
dismissing  the  suit,  will  be  reversed  and  the  caus6  will  be 
remanded  for  further  proceeding  in  accordance  with  the 
opinion  of  this  Court. 

The  railroad  will  pay  the  costs  of  the  appeal. 
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Maby  Walls  v.  McConnell  Fueniture  Compajjy. 


1.  Vendor  and  Vendee.    Negligence  in  sale.    Liability  to  guest  of 

i^endee  for  defective  artide, 

A  retailer  of  an  article  known  by  him  to  be  dangerous  or  de- 
fectire,  or  which  would  have  been  known  had  be  ezerciaed 
ordinary  care»  may  be  held  liable  to  bis  vendee  or  guest  for 
personal  injuries  sustained  because  of  defects  in  the  article. 
This  is  upon  the  ground  of  negligence  only  and  not  of  implied 
warranty  with  respect  to  articles  which  retailer  has  bought 
from  wholesalers  or  manufacturers. 

2.  Same.  'No  liability  or  retailer,  when. 

Where  it  is  shown  that  the  retailer  has  bought  the  article  in 
question,  namely,  a  porch  swing,  from  a  reputable  wholesale 
manufacturer  and  dealer,  and  there  is  nothing  in  the  makeup 
or  construction  of  the  article  to  suggest  to  a  prudent  and  care- 
ful man  that  the  article  is  defective,  and  the  retailer  has  no 
knowledge  of  defects,  a  person  injured  while  using  the  swing 
cannot  recover  damages  of  the  retailer  because  of  defects  of 
construction.  The  rule  might  be  different  with  respect  to 
direct  sales  by  the  manufacturer  to  the  user. 


From  Shelby  County. 


Appeal  in  error  from  the    Circuit    Court    of    Shelby 
County,  Part  III.     T.  B.  Pittmax^  Judge. 

Bell,  Terry  &  Bell  for  Plaintiff  in  Error. 

Ben  Capell  for  Defendant  in  Error. 

Presiding  Justice  Wilsox  delivered  the  opinion  of  the 
Court. 
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This  is  a  suit  by  Mary  Walls,  joined  by  her  husband, 
to  recover  from  the  McConnell  Furniture  Company  and 
E.  H.  ]!!lcConnell,  damages  for  selling  to  Corinne  Clark, 
a  defective  and  unsafe  porch  swing. 

The  declaration  alleges  that  on  or  about  June  4,  1913, 
defendant  in  error  negligently,  carelessly,  and  recklessly 
sold  to  Corinne  Clark,  a  neighbor  of  plaintiff  in  error,  a 
certain  porch  swing  to  be  used  for  the  purpose  of  a  porch 
swing  at  the  residence  of  said  Corinne,  and  at  the  time  the 
defendant  in  error  sold  the  said  porch  swing  the  defend- 
ant in  error  knew  that  it  would  be  used  by  said  Corinne, 
her  family,  visitors,  and  neighbors  as  a  porch  swing  and 
they  knew  at  the  time  that  it  negligently  sold  said  porch 
swing  to  said  Corinne,  that  it  was  unsafe,  defective  and 
dangerous,  in  this,  that  the  said  porch  swing  was  not  sup- 
ported by  iron  hooks  by  which  it  was  attached  to  the  ceil- 
ing of  sufficient  strength  to  support  the  rod  with  which  the 
swing  was  supposed  to  catch  and  which  said  defect  was 
known  to  the  defendant,  but  was  not  known  to  said 
Corinne  nor  to  plaintiff  in  error  and  that  by  the  exercise 
of  ordinary  care  the  defect  could  have  been  known  to 
plaintiff. 

The  declaration  avers  that  plaintiff  in  error,  Mary 
Walls,  who  was  a  friend  and  neighbor  of  Corinne,  visited 
the  latter  and  as  her  visiter  she  was  invited  by  Corinne 
to  sit  in  said  swing,  which  she  did,  and  while  she  was 
using  the  swing  in  a  careful  and  prudent  manner,  by  rea- 
son of  the  defect  in  it,  it  fell  and  precipitated  her  to  the 
floor  of  the  porch  and  inflicted  upon  her  severe,  serious, 
painful  and  permanent  injuries. 

It  is  alleged  that  Mary  Walls,  at  the  time  of  said  fall, 
was  several  months  advanced  in  a  state  of  pregnancy,  that 
she  was  made  sick,  sore,  and  disabled,  and  that  a  miscar- 
riage was  brought  about  on  account  of  said  fall,  and  that 
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she  wa3  compelled  to  lie  and  languij&h  in  bed  for  a  long 
time;  that  she  suffered  great  physical  pain  and  mental 
anguish  all  to  her  damage  three  thousand  dollars,  for  which 
she  sues. 

The  McConnell  Furniture  Company  interposed  the  plea 
of  "not  guilty,"  and  the  further  plea  that  the  accident  and 
injuries  complained  of  were  due  to  and  proximately  con- 
tributed to  by  the  want  of  ordinary  care  on  the  part  of 
complainant  in  error. 

The  case  came  up  for  trial  in  the  Court  below  before 
a  jury  in  April,  1914,  and  the  jury  returned  a  verdict  im 
favor  of  defendant  in  error  and  the  case  was  dismissed 
upon  their  verdict  at  the  cost  of  plaintiff  in  error. 

THey  moved  for  a  new  trial,  w^ich  was  overuled,  and 
they  prayed  and  were  granted  an  appeal  in  error  to  this 
Court. 

They  assign  the  foUowing  errors: 

1.  The  Court  erred  in  refusing  to  direct  a  verdict  in 

favor  of  plaintiff  below  at  the  conclusion  of  all  the  evi- 
dence, because  the  hooks  introduced  in  evidence  indispu- 
tably showed  that  defendant  in  error  were  negligent,  and 
that  the  hook  which  broke  was  totally  insufficient  to  safely 
do  the  work  required  of  it,  and  it  was  shown  that  the 
swing  was  installed  by  defendant  in  error. 

2.  The  Court  erred  in  refusing  to  set  aside  the  verdict 
of  the  jury  and  in  refusing  to  grant  appellant  a  new  trial, 
because  it  was  demonstrated  to  any  reasonable  mind  from 
an  inspection  of  the  hook,  which  was  admitted  by  defend- 
ant to  be  the  hook  sold  to  Corinne  Clark,  was  wholly  in- 
sufficient to  support  the  weight  required  of  it  and  its  use 
was  grossly  negligent. 

Defendant  E.  H.  McConnell  testified  that  he  was  a  re- 
tail dealer  in  furniture ;  that  Corinne  Clark  purchased  the 

24 


370  COURT  OF  CIVIL  APPEALS, 

Walls  V.  Furniture  Co. 

porch  swing  from  him  about  June  4,  1913,  at  the  price 
of  three  dollars;  that  the  same  was  delivered  by  the  de- 
fendant company  and  properly  installed  on  the  front  porch 
of  Corinne. 

The  evidence  of  defendant  was  that  he  purchased  the 
swing  from  a  reputable  manufacturer  of  porch  swings.  He 
purchased  a  carload  of  the  kind  and  character  of  the  one 
sold  to  Corinne;  that  said  swings  were  generally  sold  in 
all  the  markets  of  the  country ;  that  he  sold  four  hundred 
or  more  of  these  swings,  and  that  he  had  no  trouble  with 
them ;  that  the  chains  and  hooks  were  a  part  of  the  equip- 
ment of  each  swing. 

He  further  testified  that  from  looking  at  the  hook  ex- 
hibited in  the  record  as  the  one  that  broke,  he  thought  that 
there  was  a  latent  defect  in  the  hook. 

It  appears  that  other  furniture  merchants,  who  handled 
the  same  kind  and  make  of  swing  and  who  purchased  from 
the  same  manufacturer,  testified  that  the  manufacturer  was 
reputable,  and  they  gave  similar  testimony  to  that  above 
given  by  Mr.  McConnell. 

An  engineer  testified  that  the  tensile  strength  of  a  hook 
of  the  kind  and  character  exhibited  in  the  record  was  from 
eight  hundred  to  one  thousand  pounds. 

It  is  agreed  in  the  record  that  the  swing  in  this  case 
properly  installed. 

Mary  Walls,  who  sues  in  this  case  for  an  injury  caused 
by  the  fall  of  the  swing,  was  a  visitor  of  Corinne  Clark, 
and,  of  course,  there  was  no  privity  of  contract  between  her 
and  the  defendant  below. 

It  is  agreed  in  the  record  that  the  Court  properly 
charged  the  jury.  The  insistence  of  able  counsel  of  plain- 
tiff below  was  and  is  here  that  the  Court  committed  error 
in  refusing  to  direct  a  verdict  in  favor  of  the  plaintiff 
below  at  the  conclusion  of  the  proof,  and  that  the  Court 
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committed  error  in  refusing  to  set  aside  the  verdict  of  the 
jury  and  grant  plaintiff  below  a  new  trial.  The  negligence 
upon  which  the  suit  is  predicated  is,  that  the  defendant 
below  negligently  sold  this  swing  to  Corinne  Clark,  and 
that  at  the  time  it  sold  the  swing  it  knew,  or  should  have 
known,  that  the  same  was  defective. 

Counsel  for  the  defendant  below  on  the  hearing  of  the 
case  insisted  that  there  was  no  liability  on  behalf  of  his 
client  He  based  his  contention  upon  the  law  laid  down 
in  the  leading  case  of  Husset  v.  Case  Threshing  Machine 
Co.,  61  L.  R.  A.,  303.  The  general  rule  established  by 
the  authorities,  as  we  understand  them,  is  that  a  contractor, 
manufacturer  or  vendor  is  not  liable  to  third  parties,  who 
have  no  contractural  relations  with  him  for  negligence  in 
the  construction,  manufacture,  or  sale  of  the  article  he 
handles. 

Of  course,  if  a  party  sell  an  article  for  a  particular  pur- 
pose, which  he  knows  is  dangerous  and  defective,  he  would 
be  held  liable.  It  can  hardly  be  said  that  a  swing  for  a 
porch  is  eminently  dangerous  to  life  or  health,  or  that 
it  was  intended  to  preserve,  destroy,  or  affect  human  life. 

See,  also,  the  case  of  Burhett  v.  Manufacturing  Co.,  126 
Tenn.,  4  7. 

In  this  case  Chief  Justice  Neil,  speaking  for  the  Court, 
said,  "The  general  rule  is  that  a  manufacturer  is  not  liable 
to  a  third  person  who  buys  his  goods  from  an  intermediate 
dealer  because  of  the  want  of  any  privity  between  the  par- 
ties. The  rule  is  different,  however,  if  the  manufacturer 
had  knowledge  of  the  defect  and  put  it  upon  the  market 
in  that  condition ;  in  that  case  he  is  guilty  of  a  fraud  and 
is  liable  to  anyone  into  whose  hands  the  article  falls  and 
who  is  injured  while  using  it  properly.  He  is  also  liable 
to  said  third  person  where  the  article  sold  is  of  such  a 
kind  as  to  be  eminently  dangerous  to  human  life  or  health, 
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also  when  the  artide,  although  not  apparently  dangerous 
is  known  to  him  to  be  such,  and  he  gives  no  notice  of  its 
qualities  when  he  puts  it  upon  the  market."  Citing  Hibs- 
set  V.  Case  Threshing  Machine  Co,,  120  Fed.  Rep.,  865 ; 
61  L.  R  A.,  303,  note,  and  case  cited. 

There  was  no  privity  of  contract  in  this  case  between 
the  defendant  company  below  and  plaintiff  in  error  Mary 
Walls. 

The  rule  above  stated  with  respect  to  the  liability  of 
the  manufacturer  ought  to  operate  equally,  and,  perhaps, 
more  strongly,  in  favor  of  the  merchant  who  has  nothing 
to  do  with  the  making  of  the  article  sold  and  does  not  ob- 
serve it  until  it  is  made. 

The  testimony  of  the  defendant  below  was,  that  he  did 
not  know  of  any  defective  condition  of  the  hook,  and  there 
is  no  pretense  in  the  evidence  that  he  had  such  notice.  The 
Court  below,  in  its  charge  to  the  jury,  left  to  it  the  ques- 
tion aa  to  whether  or  not  the  defendant  knew,  or  ought 
to  have  known,  of  the  defective  condition,  or  of  the  insuffi- 
ciency of  the  hook.  The  contention  of  appellant  and  her 
eminent  counsel  is,  that  this  was  error,  and  that  the  Court 
should  have  directed  a  verdict  in  her  favor  because  the 
broken  hook  itself  showed,  conclusively,  that  it  was  in- 
sufficient to  safely  do  the  work  required  of  it. 

We  are  hardly  able  to  assent  to  this  contention  of  learned 
counsel.  We  hardly  think  that  the  defendant  below  could 
be  pronounced  guilty  of  negligence,  as  a  matter  of  law  in 
selling  this  porch  swing  to  Corinne  Clark.  It  would  be 
rather  enlarging  the  rule  of  knowledge  and  of  negligent 
knowledge  to  say  that  he  knew,  from  the  mere  inspection 
of  this  hook  on  this  swing,  that  it  was  insufficient  to  hold 
it  up. 

There  is  no  reversible  error  in  the  judgment  of  the  Court 
below  and  it  will  be  affirmed  with  cost. 
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Tom  Adams  v.  L.  &  &.  R.  R.  Company. 

1.  Mastek  and  Servant.    Proof  of  duties  of  foremen  by  inferior. 

A  section  hand  wbo  claims  to  have  knowledge  of  the  duties  of 
the  foreman  of  the  crew  may  testify  as  to  what  those  duties 
are.    Such  evidence  is  competent.    Its  weight  is  for  the  Jury. 

2.  Same.    Evidence  ds  to  rules.    Printed  copies. 

Such  section  hand  may  also  identify  and  testify  as  to  the 
printed  rules  of  the  company  which  are  distributed  among 
tlie  servants  to  be  read  and  observed  by  them. 

3.  Same.     Vice  principal.    Section  foreman.    Movements  of  hand 

car. 

Where  it  is  shown  that  the  complete  management  of  a  hand- 
car furnished  a  section  crew  is  under  the  control  of  the  section 
foreman,  a  railway  company  may  be  held  liable  for  the  negli- 
gence of  the  foreman  in  failing  to  give  an  order  for  the 
stopping  of  the  handcar,  when  such  an  order  would  have  been 
effectual  to  preivent  injury  to  a  servant  of  the  company  who 
is  thrown  upon  the  track  in  front  of  the  handcar.  This  would 
be  official  and  not  merely  personal  negligence. 


From  Williamson  County. 


Appealed  in  error  from  Circuit  Court  of  Williamson 
County.    Douglas  Wikle^  Judge. 

E.  M.  Heaen  and  Tyler  Berey  for  Plaintiff  in  Error. 

R.  H.  Crockett  and  T.  P.  Henderson  for  Defendant 
in  Error. 

■ 

Mr.    Justice    Moore    delivered   the   opinion    of   the 
Court. 
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This  suit  was  begun  in  the  Circuit  Court  of  Williamson 
County  to  recover  a  judgment  for  injuries  received  by  the 
plaintiff  in  March,  1912,  from  a  handcar  which  ran  over 
him,  severely  injuring  one  of  his  legs.  The  case  was  heard 
at  the  April  term,  1914,  of  the  Circuit  Court,  and,  after 
the  plaintiff's  evidence  was  completed,  a  motion  was  made 
for  peremptory  instructions  to  return  a  verdict  in  favor 
of  defendant,  and  this  motion  was  sustained,  the  jury  so 
instructed  and  a  verdict  returned  by  ituij  accordance  there- 
with. Plaintiff  moved  for  new  trial,  which  was  overruled, 
and  he  has  appealed  to  this  Court  and  assigned  two  errors. 
While  there  are  several  assignments,  there  are  really  only 
two  errors  insisted  upon. 

It  appears  from  the  record,  that  plaintiff  was  a  section 
hand,  working  on  the  defendant's  railroad  on  a  section  in 
Williamson  and  Davidson  counties ;  that  he  was  employed 
by  the  section  foreman,  whose  name  is  Schaffer,  and  be- 
gan work  for  it  sometime  in  September,  1911,  and  con- 
tinued in  this  employment  until  the  date  of  his  injury, 
which  was  the  23d  of  March,  1912.  On  the  date  he  was 
hurt,  the  section  force  had  begim  work  at  some  point  on 
the  railroad,  having  been  carried  to  that  place  on  a  hand- 
car. It  had  rained  that  morning,  and  after  they  reached 
the  place  of  work,  it  began  to  rain  harder,  when  the  sec- 
tion boss  decided  that  it  was  raining  too  much  to  continue 
the  work,  and  directed  the  hands  to  put  the  car  on  the 
track  in  order  to  return  to  the  section  house.  There  were 
five  section  hands  with  this  crew  and,  after  receiving  the 
order,  they  placed  the  handcar  on  the  track  to  go  to  the 
house,  which  was  in  the  direction  of  Nashville.  The  plain- 
tiff and  one  Tom  Peoples,  another  section  hand,  were  on 
the  front  end  of  the  handcar  working  the  lever,  with  their 
backs  in  the  direction  the  car  was  moving.  The  other 
three  section  hands  were  on  the  rear  end  of  the  car  work- 
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ing  the  lever  with  their  faces  in  the  direction  the  car 
was  going.  Plaintiff  was  on  tlie  right  side  of  the  car  as 
it  was  moving  north.  The  section  foreman,  Mr.  Schaffer, 
stood  between  the  front  and  rear  handles  of  the  car,  on  the 
right  side  of  it,  with  his  foot  close  to  the  brake.  This  brake 
was  worked  by  simply  putting  a  foot  on  it  and  pressing 
it  down,  and  if  force  enough  was  placed  upon  it,  the  car 
would  stop  almost  instantly.  The  application  of  the  brake 
locked  the  wheels  of  the  car  on  that  side  and  in  that  way 
forced  it  to  come  to  a  standstill.  If  a  medium  pressure 
was  applied  to  the  brake,  it  had  the  effect  of  causing  the 
handcar  to  slow  down  and  gradually  come  to  a  stop.  The 
foreman,  Mr.  Schaffer,  had  nothing  to  do  with  the  running, 
or  operation,  of  the  car  and,  when  plaintiff  was  injured, 
was  not  engaged  in  any  work  in  the  operation  of  the  car, 
but  was  simply  standing  on  the  side  where  the  brake  was, 
holding  to  a  part  of  the  car,  with  his  feet  close  to  the  brake. 
When  the  car  was  first  started,  it  moved  slowly,  but  gained 
momentum  as  its  movements  progressed,  and  after  it  had 
run  two  or  three  rails'  length  it  began  to  rain  harder,  when 
the  foreman  ordered  the  men  to  move  faster.  Plaintiff 
had  on  a  pair  of  gloves  which  were  wet  and  slick,  the 
handle  of  the  lever  he  was  working  being  also  wet  and 
slick,  and  when  the  foreman  gave  the  order  to  the  crew 
to  hurry  up  in  order  to  get  out  of  the  rain,  plaintiff  threw 
his  weight  on  his  lever  to  make  the  car  run  faster,  and 
in  some  way,  on  account  of  his  gloves  being  wet  and  slick 
and  the  handle  being  in  the  same  condition,  he  was  thrown 
backward  off  the  car  and  fell  on  his  feet  some  distance 
ahead  of  the  car.  When  he  struck  the  ground  he  realized 
that  it  was  necessary  to  get  out  of  the  way  of  the  car  at 
once,  and  promptly  ran  backward,  thinking  the  foreman 
would  order  the  car  stopped,  or  would  apply  the  brake  and 
stop  it,  but  seeing  that  he  was  not  doing  so,  and  that  the  car 
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would  be  on  him  in  a  moment,  he  made  an  effort  to  get 
off  the  track  and  in  doing  so  fell  on  his  back  near  one  of 
the  rails,  when  the  car  ran  upon  him,  striking  one  of  his 
feet  and  pressing  it  back  over  his  head,  thus  stopping  the 
car  himself.  He  was  severely  injured  and  was  confined  to 
his  room  for  sometime  thereafter,  and  is  now  probably 
permanently  injured. 

During  the  progreSvS  of  the  trial,  the  plaintiff  offered  to 
prove  by  himself  what  were  the  duties  of  the  section  fore- 
man in  regard  to  the  manipulation  of  the  brake  and  his 
control  of  the  car,  as  well  as  his  control  and  supervision  of 
the  section  force  under  him.  The  plaintiff  was  asked  who 
handled  the  brake  and  whose  duty  it  was  to  look  after  it, 
and  stated  it  was  the  duty  of  the  section  boss,  Mr.  Schaffer. 
He  also  testified  that  nobody  was  permitted  to  ride  on  the 
brake  side  of  the  car  but  the  section  boss,  and  that  it  was 
part  of  his  duty,  made  so  by  the  orders  and  instructions 
of  his  superior,  to  apply  the  brake  when  any  obstruction 
appeared  on  the  track  in  front  of  the  car,  and  to  stop  it 
so  as  to  prevent  accidents;  that  he  supervised,  controlled 
And  bossed  the  hands  while  they  were  actually  at  work; 
and  that  the  hands,  or  those  working  under  the  section 
boss,  propelled  the  car  but  had  nothing  to  do  with  the  brake 
or  its  application,  and  were  instructed  and  directed  by  the 
section  boss  to  have  nothing  to  do  with  it,  and  that  it  was 
Mr.  Schaffer's  duty,  under  his  employment  with  the  com- 
pany, to  see  after  it.  He  was  asked  if  he  knew  whose  duty 
it  was  to  look  after  the  brake,  apply  it  and  stop  the  car 
when  it  was  necessary  to  do  so,  and  answered  that  he  did ; 
and  being  asked  whose  duty  it  was,  said  that  it  was  Mr. 
Schaffer's,  the  section  boss,  that  his  place  was  on  that  side 
of  the  car  where  the  brake  was,  that  lie  always  stood  right 
over  it  with  his  face  in  the  direction  the  car  was  going; 
that  his  feet  should  be  right  by  the  side  of  the  brake  while 
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the  car  was  moving;  that  all  he  had  to  do  to  stop  the  car 
was  to  raise  his  foot  up  and  slap  it  on  it.  The  plaintiff 
testified  that  the  duty  of  looking  after  and  applying  the 
brake^  and  the  duty  of  stopping  the  car,  were  placed  upon 
the  foreman  by  the  company,  or  his  superior  officer,  and 
that  no  other  one  of  the  crew  was  allowed  to  have  any- 
thing to  do  with  the  brake  unless  ordered  to  do  so  by  the 
section  boss. 

After  all  this  testimony  was  heard  by  the  jury,  and 
without  the  plaintiff  being  cross-examined  in  regard  to 
this  testimony  as  to  the  duties  of  the  section  foreman  in 
looking  after  and  applying  the  brake,  defendant's  coun- 
sel moved  the  Court  to  withdraw  from  the  jury  all  of 
plaintiff's  testimony  in  regard  to  the  duties  of  the  section 
boss  in  reference  to  the  manipulation  and  application  of 
the  brake,  and  this  motion  was  sustained  by  the  learned 
trial  Judge  upon  the  ground  that  he  hardly  thought  a 
section  hand  would  know  what  were  the  duties  of  his  boss ; 
and  the  action  of  the  trial  Judge  in  this  regard  is  assigned 
as  error. 

This  Court  has  considered  the  action  of  the  learned 
trial  Judge  in  withdrawing  this  evidence  from  the  jury, 
and  has  reached  the  conclusion  that  it  was  error  to  do  so. 
The  plaintiff  testified  that  he  had  worked  for  the  com- 
pany with  this  section  force  five  or  six  months,  and  was 
familiar  with  the  duties  of  the  section  boss,  and  particu- 
larly that  he  knew  what  his  duties  were  in  regard  to  the 
brake  on  the  handcar,  and  without  objection  was  permitted 
to  state  these  duties.  His  ^ork  with  the  force  for  the 
time  stated,  necessarily  made  him,  to  some  extent,  ac- 
quainted with  the  duties  imposed  upon  the  section  fore- 
man by  the  company,  and  he  said  one  of  these  duties  was 
to  control  and  apply  the  brake  when  that  should  be  done, 
and  that  it  was  not  a  part  of  the  duty  of  any  of  the  sec- 
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tion  crew.  Defendant's  learned  counsel  did  not  see  fit 
to  cross-examine  the  plaintiff  as  to  his  means  and  oppor- 
tunity of  knowing  these  facts,  but  contented  himself  with 
simply  objecting  to  his  evidence  on  this  branch  of  the 
case  when  the  plaintiff  had  completed  his  testimony.  In 
answer  to  a  question,  plaintiff  testified  that  he  knew  what 
the  official  duties  of  the  section  foreman  were  in  regard  to 
the  working  of  the  brake,  and  then  proceeded  to  tell  what 
they  were.  It  may  be,  upon  a  cross-examination  on  this 
point,  it  would  have  developed  that  he  knew  but  little  about 
these  duties,  but,  in  the  way  he  testified,  we  are  of  the 
opinion  that  his  evidence  was  competent  to  go  to  the  jury 
for  whatever  they  might  think  it  worth.  The  fact  that  he 
was  a  section  hand  and  not  likely  to  be  acquainted  with 
the  duties  of  the  section  boss  would  only  go  to  the  weight 
of  his  evidence,  and  not  to  its  competency.  The  jury  had 
the  right  to  pass  upon  his  credibility  as  a  witness  in  this 
respect,  and  to  weigh  his  evidence  on  this  important  issue 
of  the  case.  The  jury  may  not  have  given  him  much  credit, 
nor  his  testimony  in  this  regard,  much  weight,  but  he  is 
entitled  to  have  it  go  to  the  jury  to  be  considered  by  it  for 
whatever  it  was  worth.  If  a  witness,  whatever  may  be  his 
employment  by  the  company,  testify  plainly  and  directly 
that  he  knows  what  are  the  official  duties  of  his  superior, 
and  then  proceeds  to  tell  what  they  are,  we  know  of  no  rule 
of  law  that  would  justify  the  trial  Judge  in  holding  such 
evidence  incompetent,  simply  because  such  witness  was  only 
a  section  hand.  If  Mr.  Schaffer  was  charged  by  the  com- 
pany with  the  exclusive  duty  of  looking  after  and  apply- 
ing the  brake,  of  handling  and  controlling  the  operations  of 
the  car  and  stopping  it  when  an  obstruction  appeared  on 
the  track  in  front  of  it,  and  no  employe  under  him  was 
charged  with  such  duty,  and,  in  fact,  was  forbidden  by 
the  rules  of  the  company  to  do  any  of  these  things,  then, 
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it  seems  to  us,  that,  in  the  discharge  of  the  duties  thus 
imposed  upon  him,  the  section  foreman,  Mr.  Schaffer,  was 
a  vice  principal  and  represented  the  master  in  such  mat- 
ters. For  these  reasons  we  think  the  trial  Judge  was  in 
error  in  withdrawing  from  the  jury  such  evidence. 

Again,  the  plaintiff  offered  in  evidence  to  the  jury,  the 
printed  rules  of  the  defendant  company,  prescribing  the 
duties  of  its  section  foremen  in  regard  to  the  control  and 
operation  of  its  handcars.  Objections  were  made  to  the 
introduction  of  these  rules,  and  the  Court  sustained  the 
objections  and  would  not  permit  them  to  be  read  to  the 
jury ;  and  his  action  in  this  respect  is  assigned  as  error. 

Under  rule  336,  the  section  foremen  are  required  to 
always  accompany  their  handcars,  and  are  required  to  use 
the  utmost  care  in  running  them  over  the  road,  and  to  keep 
a  constant  lookout  There  are  twelve  rules  regulating  the 
conduct  of  the  section  foremen  in  reference  to  their  work 
as  such,  and  also  in  regard  to  their  management  of  the 
handcars  under  their  control. 

I  rule  211,  the  section  foreman  is  required,  on  all  occa- 
sions, to  be  vigilant  and  cautious  himself,  not  trusting  alone 
to  signals  or  rules  for  safety.  It  is  insisted  by  learned 
counsel  for  the  railroad  company  that  these  rules  have 
reference  to  the  conduct  of  the  section  foreman  in  regard 
to  the  transportation  department  and  not  to  his  work  with 
his  hands  while  they  are  engaged  in  the  performance  of 
their  duties  on  the  track  of  the  company.  In  many  re- 
spects this  is  true,  but  we  think  some  parts  of  the  rules 
regulate  and  control  the  duties  of  the  section  foreman  in 
his  management,  control  and  operation  of  the  handcars 
placed  under  his  care,  and  for  that  reason  they  were  com- 
petent to  go  to  the  jury  to  be  considered  by  it  insofar  as 
the  rules  prescribed  the  duties  of  the  section  foreman  in 
the  handling  and  control  of  handcars  placed  under  his  or- 
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ders  and  directions.  It  is,  however,  insisted  that  there  is 
nothing  to  show  that  these  rules  were  in  force  at  the  time 
plaintiff  was  injured,  and  that  inasmuch  as  they  appear  to 
have  been  adopted  some  years  prior  thereto,  the  plaintiff 
should  have  offered  some  proof  to  show  they  were  in  force 
on  the  23d  of  March,  1912,  before  they  would  be  compe- 
tent evidence  to  go  to  the  jury.  There  is  no  dispute 
about  their  having  been  once  adopted  by  the  company  as 
its  rules.  That  seems  to  be  conceded,  and  there  is  no  evi- 
dence to  show  that  they  have  ever  been  abrogated  or  re- 
pealed. Having  once  been  the  rules  of  the  company,  they 
are  presumed  to  continue  so  until  it  offers  some  evidence 
to  show  that  they  have  been  abrogated,  the  burden  being 
upon  it  to  furnish  such  proof. 

We  think  the  Court  was  in  error  in  excluding  these  rules 
from  the  jury,  and  that  whatever  parts  of  them  control 
and  regulate  the  section  men  in  the  operation  of  handcars, 
and  prescribing  their  duties  in  regard  thereto,  is  compe- 
tent evidence  to  go  to  the  jury  to  show  what  Mr.  Schaffer's 
duties  were  in  regard  to  this  particular  handcar. 

It  is  next  insisted  by  learned  counsel  for  appellant  that, 
with  the  foregoing  evidence  excluded,  and  admitting  that 
it  is  incompetent,  there  was  evidence  to  go  to  the  jury  for 
it  to  decide  whether  or  not  the  defendant  company,  through 
its  vice  principal,  the  section  boss,  was  guilty  of  such  negli- 
gence at  the  time  plaintiff  was  injured,  as  makes  it  liable 
to  him  for  the  injury  he  received ;  and  this  assignment  re- 
quires us  to  again  review  briefly  the  evidence  upon  this 
point. 

It  is  admitted,  or  not  controverted,  that  the  section  fore- 
man was  in  charge  of  the  handcar,  or  in  other  words,  he 
controls  it  just  like  a  conductor  controls  a  passenger  train. 
Every  man  on  it  at  the  time  was  subject  to  his  orders,  and 
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bound  to  obey  them.  It  was  his  duty  to  stand  on  the  car 
with  his  face  looking  in  the  direction  it  was  going,  and 
this  for  the  purpose  of  seeing  any  obstruction  that  ap- 
peared upon  the  track  in  front  of  the  moving  car.  There 
is  no  particular  rule,  so  far  as  we  can  aeei,  that  required 
him  to  order',  the  hands  who  were  working  the  levers,  to 
stop  the  car  when  anything  appeared  on  the  track,  but, 
whether  there  was  a  rule  or  not  prescribing  such  duties, 
it  was  his  duty  to  stop  the  car,  or  order  it  stopped,  as  soon 
as  he  saw  something  in  front  of  it  which  the  car  was  likely 
to  run  over.  A  failure  to  discharge  this  drfty,  it  seems  to 
us,  is  an  official  act  of  negligence  on  the  part  of  the  fore- 
man. In  the  handling  and  operation  of  this  car,  as  well 
as  in  the  control  and  direction  of  the  men  under  him  who 
were  propelling  the  car,  be  was  a  vice  principal,  the  repre- 
sentative of  the  company,  and  in  the  discharge  of  such 
duties,  or  in  the  neglect  to  discdiarge  such  dj^tie3,^he  w^s 
acting  for  and  as  a  vice  principal  of  his  superior.  In  dis- 
charge of  these  duties,  he  was  not  acting  in  the  capacity 
of  a  common  laborer,  nor  doing  the  work  of  the  hands  un- 
der his  oontrol,  but  discharging  official  duties  imposed  upon 
him  by  the  defendant  company.  If  the  company  had 
Mrged  him  with  the  duty  of  applying  the  brake  when  tbe 
car  was  to  be  stopped,  we  think  that  was  an  official  duty 
imposed  upon  him,  and  was  not  the  work  of  the  servants 
under  him.  In  other  words,  in  performing  these  labors, 
he  was  not. doing  the  work  of  a  servant,  but  that  of  a  su- 
perior  and  representative  of  the  company,  and  was,  there- 
fore, not  a  fellow  servant  of  the  men  employed  imder  him 
as  was  true  in  the  case  of  Oan/n  v.  Rmlroad  Comptmiy,  101 
Tenn.,  380.  That  case  holds  that,'  where  the  section  fore- 
man undertakes  to  perform,  and  puts  himself  ip  position 
to  perform,  the  work  of  a  fellow  servant,  he  is,  as  to  that 
particular  work,  a  fellow  servant,  and  his  negligence  in 
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such  case  is  that  of  a  fellow  servant  and  not  that  of  a  vice 
principal,  although  he  may  be  vice  principal  generally. 

The  foreman  was  not  acting  in  a  dual  capacity  in  the 
control,  direction  and  management  of  the  handcar,  and  the 
application  of  the  brake  and  *  stopping  of  the  car.  That 
was  his  own  duty  and  a  duty  which  the  men  under  him 
wera  forbidden  to  undertake  to  discharge.  It  was  as  much 
his  duty,  imposed  upon  him  by  the  company,  to  apply  the 
brake  when  he  wanted  to  stop  the  car,  as  it  is  the  duty  of 
the  passenger  conductor  to  pull  the  bellcord  when  he  wishes 
his  train  stopjfed.  We  do  not  think  the  line  of  cases  pre- 
ceding and  following  Gann  v.  Railroad,  supra,  and  de- 
claring the  principal  therein  announced,  are  controlling  in 
this  case. 

But,  aside  from  the  question  of  the  dual  capacity  in 
which  defendant  company  insists  that  Mr.  Schaffer  was. 
acting,  it  is  clear  that  it  was  his  duty  to  control  the  run- 
ning, operation  and  stopping  of  the  handcar.  In  this  re- 
spect his  duties  were  supreme,  and  when  this  man  was 
thrown  from  the  car  and  the  section  boss  saw  him  in  a  posi- 
tio  of  peril  and  great  danger,  it  then  became  his  official 
duty,  as  the  representative  of  the  company  and  in  control 
of  the  handcar,  to  take  all  necessary  and  immediate  steps 
to  stop  it  and  prevent  its  running  over  and  injuring  the 
plaintiff,  and  if  he  failed  to  do  this,  he  was  guilty  of  action- 
able negligence.  According  to  the  evidence  offered  by 
plaintiff,  this  foreman  was  standing  with  his  face  towards 
Adams,  saw  him  when  he  was  thrown  from  the  car,  saw 
his  position  of  immediate  peril  and  danger  to  his  life  or 
limb,  and  yet,  took  no  steps,  whatever,  to  stop  the  hand- 
car and  prevent  it  running  upon  him  and  killing  or  seri- 
ously wounding  him.  His  failure  to  do  so  clearly  makes 
out  a  case  of  actionable  negligence,  unless  the  proof  showed 
that  he  took  steps  to  stop  the  car  and  prevent  the  accident 
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and  his  failure  to  stop  it  and  prevent  the  injury  was  with- 
out fault  of  himself.  Or,  in  other  words,  if,  because  of  the 
proximity  of  the  plaintiff  to  the  car  when  he  was  thrown 
from  it  and  before  it  ran  upon  him,  it  was  impossible  to 
stop  it  and  prevent  the  accident,  then  the  company  would 
not  be  liable. 

The  proof  by  the  plaintiff  and  one  of  the  crew  that  was 
on  the  car  at  the  time,  tends  strongly  to  show  that  this 
<3ar  could  have  been  stopped  if  the  section  boss  had  simply 
put  his  foot  upon  the  brake,  as  it  was  his  duty  to  do,  and 
pressed  it  with  sufficient  force;  that  it  could  have  been 
stopped  almost  instantly.  If  these  are  the  facts,  then  it 
is  clear  that  the  failure  of  he  section  boss  to  discharge  this 
duty,  when  he  saw  this  man  in  imminent  peril,  makes  a 
case  of  actionable  negligence  which  should  have  gone  to 
the  jury  for  it  to  determine  what  were  the  official  duties 
of  the  section  boss,  and  whether,  if  he  had  discharged  them, 
the  injury  to  plaintiff  would  have  been  prevented,  and 
whether  he  was  guilty  of  any  negligence  that  was  the  prox- 
imate cause  of  plaintiff's  injury  in  failing  to  take  imme- 
diate steps  to  stop  the  handcar  and  prevent  its  running 
upon  him  and  thereby  doing  him  this  serious  injury. 

For  the  foregoing  reasons  this  case  must  be  reversed 
and  remanded  to  the  lower  Court  for  a  new  trial,  and  it 
results  that  such  judgment  will,  accordingly,  be  entered 
here,  and  against  the  defendant  company  for  the  cost  of 
this  appeal. 
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J.  M.  Holland  v.  Nashville  Railway  &  Lioht  Co. 


Wbtt  of  EaaoB  and  Supebsedbas.    Petition  for.    Question  deter- 
mined. 

This  Court  1q  passing  upon  a  petition  for  writ  qf  error  and  su- 
persedeas will  examine  the  legal  questions  presented  for  the 
purpose  of  determining  whether  the  questions  are  material, 
sound,  conttx)lling  or  debatable.  If  the  questions  are  clearly 
adverse  to  petitioner,  the  petition  will  be  denied.  Bi|t  if  the 
points  are  debatable,  the  writ  will  be  allowed  to  tl^e  end  that 
the  questions  may  be  settled  upon  argument. 

2.   Joint  Tobtfeasobs.     Contribution  among. 

Many  cases  In  which  oontributlpn  among  parties  jointly  sued 
for  a  tort  is  proper  and  enforceable  ma^^  be  conceived  of. 


From  Davidson  County. 


Application  for  writ  of  error  and  supersedeas. 

Jno.  T.  Allen  for  Holland. 

RoBT.  F.  Jackson  for  the  Railway  Company. 

Presiding  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

Application  for  writ  of  error  and  supersedeas. 

This  application  presents  an  interesting  question,  which, 
insofar  as  we  are  at  present  advised,  has  not  been  directly 
passed  upon  by  our  Supreme  Court. 

In  August,  1912,  plaintiff  in  error  was  coming  into 
Nashville  from  West  INashville  in  his  automobile  on  Cedar 
Street.     Two  gentlemen  were  with  him  in  his  automobile. 
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The  Nashville  Railway  &  Light  Company  has  double 
tracks  running  north  on  Twenty-second  Avenue  in  the 
city,  which  turn  west  into  Cedar  Street  at  its  intersection 
with  said  avenue. 

It  has  a  track  on  Cedar  Street  which  connects  with  its 
tracks  on  Twenty-second  Avenue  as  they  turn  into  Cedar 
Street. 

The  declaration  alleges  that  the  Railway  &  Light  Com- 
pany, in  the  management  of  its  car  tracks  and  road  bed  at 
and  near  the  intersection  of  its  tracks  on  Twenty-second 
Avenue  and  Cedar  Street,  negligently  and  carelessly  failed 
to  keep  its  tracks  and  the  street  between  and  on  each  side 
in  a  proper  state  of  repair ;  that  the  metal  of  the  street  be- 
tween the  rails  of  its  track  and  on  each  side  of  its  rails  was 
worn  and  material  washed  away  until  the  rails  were  from 
an  inch  to  three  inches  above  the  surface  level  of  the  street. 

It  allies  that  on  the  day  plaintiff  in  error  was  coming 
into  NashviUe  on  Cedar  Street  from  West  Nashville  in 
his  automobile  and  immediately  preceding  the  accident 
to  be  stated,  the  Railway  &  Light  Company  had  one  Wal- 
ter Talley  (colored)  in  its  employ  greasing  its  rails  from 
their  intersection  on  Cedar  Street  and  Twenty-second  Ave- 
nue along  and  around  the  curve  from  Cedar  into  Twenty- 
second  Avenue,  and  said  Talley  was  so  engaged  as  the  car 
track  curved  into  Twenty-second  Avenue,  and,  as  plain- 
tiff in  error  was  coming  into  Nashville  on  his  automobile, 
in  a  prudent  manner  and  at  a  moderate  rate  of  speed,  and 
when  his  car  wheels  struck  said  greasy  rails  instead  of 
mounting  them,  on  account  of  their  elevation  above  the 
level  surface  of  the  street  and  their  damp  or  greasy  condi- 
tion, skidded  and  turned  into  Twenty-second  Avenue,  and 
before  he  could  stop  his  car  it  collided  with  said  Talley  and 
injured  him. 

25 
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Said  Talley  aued  plaintiff  in  error  m  the  Circuit  Court 
of  DavidfiOix  Countj  aad  recovered  judgment  Againgt  Jaim 
£or  $800.00  and  tlako  eoet  Upoa  fl|>peal  by  plaintiff  in 
error  to  this  Court,  said  judgment  was  a£isied  agaioM 
him,  and  he  has  paid  it  in  addition  to  fees  of  attorneys 
and  was  out  loss  of  time,  etc,  etc. 

The  declaration  alleges  that  the  Railway  &  Light  Coiia- 
pany  was  not  sued  by  Talley,  but  it  was  notified  that  eaid 
suit  WAS  pending^  and  that  plaintiff  in  error  would  hold 
it  liable  for  whatever  amount  plaintiff  in  ^rror  was  com- 
pelled to  pay  as  the  result  -of  the  suit. 

The  petition  alleges  that  an  execution  has  issued  against 
him  for  the  eosts  in  said  case  ainl  will  be  levied  uj)on  his 
property  imless  superseded. 

The  Railway  &  Light  Company  demurred  to  the  decla- 
ration said  its  d^nurrer  was  sustained.  Plaintiff  'm  error 
appealed  and  his  appeal  was  granted,  he  being  allowed 
thirty  days  to  give  an  appeal  bond. 

It  is  alleged  that  petitioner  made  arrangements  to  give 
said  bond^  but  his  surety  did  not  appear  in  time  to  make  it. 

The  fundamental  proposition  of  the  petition  is,  that 
there  are  so  many  exceptions  to  the  rule,  that  there  can 
be  no  contribution  among  wrongdoers:  Rhea  v.  WhitCj 
3  Head,  121;  Anderson  v.  Saylors,  3  Head,  551,  that  it 
can  hardly  be  said  to  be  a  rule  of  law,  and  that  an  estab- 
lished exception  is,  that,  when  the  wrong  does  not  in- 
volve moral  delinquency  or  turpitude,  but  is  merely  mdlem 
prohibitum,  the  law  does  allow  an  inquiry  into  the  rela- 
tive delinquency  of  the  parties  and  will  do  justice  between 
them,  although  both  are  wrongdoers. 

In  other  words,  liability  for  negligence  may  be  shifted 
*o  the  party  on  whom  was  the  primary  duty  of  care. 

Stated  in  another  form,  the  insistence  that  a  party,  wfco 
by  reason  of  his  and  another's  concurrent  ne^igence,  has 
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been  compelled  to  pay  damages,  may  recover  indemnity, 
although,  but  for  his  own  negligence  the  injury  would  not 
have  happened,  if,  at  the  time  it  occurred,  he  could  not, 
and  the  other  party  could  have  prevented  it. 

It  is  further  insisted  that  the  rule  against  contribution 
between  wrongdoers  applies  only  to  cases  ^here  the  par- 
ties engaged  together  in  doing  the  wrong. 

The  question  in  the  precise  form  in  which  it  is  stated  in 
this  case  has  not,  so  far  as  we  have  discovered,  been  de- 
cided by  our  Supreme  Court.  The  general  principle  an- 
nounced by  our  Supr^ne  Court,  it  appears  to  us,  is  against 
the  contention  of  plaintiff  in  error,  but  in  view  of  the 
case  and  the  question  as  presented,  as  stated,  we  think  the 
writs  should  be  granted  and  the  party  be  given  a  full 
hearing  upcm  the  deoision  of  the  case  upon  all  of  its  as- 
pects. 

The  result  is  that  the  writs  applied  for  will  be  granted 
upon  the  petitioner  ent^iug  into  a  bond  for  $250.00  con- 
ditioned as  prescribed  by  law»to  pay  all  costs  incident  to 
the  granting  of  the  writs. 
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St.  Louis  Fibswobes  Company  v.  Dorothy  M.  Wil- 
son, BY  Next  Fbiend. 

Affirmed  by  Supreme  Court,  at  Jackson,  1915. 

1.  Bi^YER   AND    Seller   of   Articles.     Defective   Roman   candle. 

Suit  by  8ul)-vend€e  against  manufacturer. 

The  purchaser  of  a  package  of  Roman  candles  from  a  retail 
house  cannot  maintain  an  action  against  the  manufacturer 
for  injuries  received  in  the  back-firing  of  the  candles  because 
of  defective  wadding  or  stoppings  in  the  end  of  the  candla 

2.  Same.    Privity,  implied  warranty.    Sub-vendee. 

It  is  held  that  the  sub-vendee  of  an  article  is  not  in  privity 
with  the  manufacturer  so  as  to  rely  upon  his  implied  war- 
ranty; nor  can  said  sub-vendee  hold  the  manufacturer  for 
damages  for  defective  articles  sold  him  by  a  retaUer,  unless 
the  manufacturer  knew  of  the  defect  or  unless  the  article  was 
inherently  dangerous.  • 

3.  Same.    Roman  candles, 

Roman  candles  are  not  to  be  classed  as  dangerous  articles  in 
such  sense  as  to  make  the  manufacturer  liable  to  a  sub-vendee 
for  a  defective  one. 


Feom  Shelby  County. 


Appealed  in  error  from  Circuit  Court  of  Shelby  County, 
Part  III.    A.  B.  Pittman^  Judge. 

J.  W.  Canada  for  Plaintiff  in  Error. 

Bell,  Tebby  &  Bell  and  John  B.  Tansil  for  Defend- 
ant in  Error. 
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Mb.  Justice  Mooke  delivered  the  opinion  of  the 
Court, 

These  two  suits  were  brought  to  recover  damages  on  ac- 
count of  an  injury  received  by  the  little  girl,  Dorothy 
M.  Wilson,  alleged  to  have  been  caused  by  the  negligent 
construction  of  a  Roman  candle  manufactured  by  the  Fire- 
works Company.  There  was  a  judgment  for  Dorothy  in 
the  sum  of  $1,000,  and  also  one  in  favor  of  Mr.  Wilson 
in  the  sum  of  $650.00.  After  defendant's  motion  for  new  1 
trial  had  been  overruled,  it  appealed  in  error  to  this  Court 
and  seeks  a  reversal  of  these  judgments  on  account  of  many 
errors  alleged  to  have  been  committed  by  the  trial  Judge. 
Its  main  insistence  in  this  Court  is,  that  its  motion  for  a 
directed  verdict  at  the  close  of  plaintiff's  proof,  and  re- 
newed at  the  close  of  all  the  proof,  should  have  been  sus- 
tained and  these  suits  dismissed.  This  assignment  will 
first  have  our  attention,  for  if  we  agree  with  learned  coun- 
sel for  appellant,  that  will  obviate  the  necessity  of  pass- 
ing upon  the  other  assignments.  In  order  to  determine 
whether  these  motions  should  have  been  sustained,  it  be- 
comes necessary  to  review  the  facts  of  this  case. 

The  plaintiff,  Dorothy  Wilson,  is  a  daughter  of  her  next 
friend,  B.  P.  Wilson,  also  one  of  the  plaintiffs,  and,  on 
the  24th  of  December,  1912,  was  about  six  years  old,  and 
her  little  brother,  Lawrence,  about  four  years  old.  Her 
father,  B.  P.  Wilson,  shortly  before  Christmas  day,  in 
December,  1912,  bought  from  one  C.  L.  Pankey,  at  La- 
Grange,  a  little  town  several  miles  east  of  Memphis,  a 
package  of  Koman  candles  which  were  labeled  with  the 
name  of  Dixie  Factory,  Memphis,  Tennessee,  the  package 
containing  fifteen  candles,  each  one  with  fifteen  shots  in 
it.  The  candles  were  in  the  original,  unbroken  package 
when  Mr.  Wilson  bought  them.    He  took  them  home  with 
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him  and  placed  them  on  the  mantle  in  the  parlor,  where 
they  remained  until  Christmas  night.  After  supper  that 
night,  he  opened  the  package,  took  out  two  of  them  and 
he  and  the  two  children  mentioned,  went  to  the  south  side 
of  the  house  for  the  purpose  of  firing  them  off.  He  placed 
one  in  the  hands  of  Dorothy  and  the  other  in  the  hands  of 
Lawrence^  and  as  they  held  the  two  ends  together  he  set 
fire  to  the  fuse  in  the  candles.  After  shooting  these  two 
candles,  it  was  suggested  that  they  go  around  on  the  other 
side  of  the  house  where  the  neighbors'  children  could  see 
the  fun.  Mr.  Wilson  went  throi^h  the  house,  got  two  other 
candles,  brought  them  to  where  the  childr^i  were  and 
placed  one  in  the  hands  of  Dorothy  and  one  in  Lawrenoe's 
hands.  They  then  held  the  ends  in  which  the  fuses  were 
together,  pointing  them  at  an  angle  of  about  forty-five 
degrees.  He  stood  immediately  behind  and  between  the 
two  children,  and  striking  a  match  fired  the  fuses  of  the 
two  candles  at  the  same  time.  The  candles  began  shoot- 
ing, and  when  Dorothy's  candle  had  fired  ten  shots,  it  "gave 
a  heavy  puff  and  the  flame  shot  right  out  imder  her  hand." 
She  had  on  a  heavy  sweater  which  was  doubled  back  about 
four  inches,  and  the  tire  cut  through  her  sweater  and  her 
dress.  She  screamed  and  threw  the  candle  west  of  her 
about  ten  feet  and  started  to  run.  Mr.  Wilson  says  when 
this  occurred  he  was  "right  at  their  backs,  just  between 
them,  and  could  see  their  hands,  to  see  that  they  held  them 
right,  and  I  was  looking  at  her  hand  when  it  fired  back- 
wards in  her  hand.  I  was  so  I  could  put  my  arms  around 
their  necks;  I  was  right  at  their  backs.  When  it  fired 
back  there  was  just  a  heavy  puff,"  The  next  morning  he 
went  to  the  place  where  this  accident  occurred  and  found 
the  sweater  sleeve  and  the  Roman  candle  which  she  threw 
away,  lying  together  on  the  ground.  He  picked  up  the 
candle  and  looked  down  through  it,  "Just  like  looking 
down  a  breech-loading  gun  barrel." 
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From  this  examination  it  ^as  eirident  that  all  of  the 
fifteen  shotg  of  tbe  candle  had  gone  out  of  it,  and  ten  of 
them  had  gone  out  of  the  front  end  of  the  candle,  and  it 
is  supposed,  or  claimed,  that  the  other  five,  if  there  were 
fifteen  shots  in  the  candle,  came  ant  of  the  rear  end  of 
it,  where  it  was  being  held  by  little  Dorothy.  The  candle 
that  tbe  boy,  Lawrence,  had  fired,  was  still  blocked  up, 
had  elay  in  the  end  which  was  held  in  his  haxul.  It  did 
not  act  like  the  one  shot  by  Dorothy,  and,  presumably, 
there  was  nothing  wrong  in  its  construction  or  make-up. 

The  heavy  puff  and  flame  which  shot  out  imder  her  hand, 
burned  Dorothy's  wrist  and  arm  to  such  an  extent  as  to 
cause  her  great  pain  and  to  require  that  she  be  sent  to  a 
hospital  in  Memphis  for  treatment,  where  some  skin  was 
transferred  from  her  body  and  ingrafted  on  the  burned 
portion  of  her  arm.  There  can  be  no  reasonable  doubt  on 
the  facts  of  this  case,  that  she  suffered  great  pain  and  was 
compelled  to  remain  in  bed  several  weeks.  It  is  also  true 
that  the  burn  on  her  wrist  left  a  very  ugly  scar  which  will 
remain  for  life,  and  it  is  for  this  injury  that  she  brings 
her  suit  against  the  St.  Louis  Fireworks  Company.  Her 
father  sues  to  recover  his  loss  of  services  and  expense  in- 
curred in  effecting  a  cure  of  the  injury  she  sustained. 

It  seems  to  be  conceded,  and  we  take  it  there  is  no  doubt, 
that  the  St.  Louis  Fireworks  Company,  manufactured  and 
put  upon  the  market  this  particular  Roman  candle  that 
caused  the  injury  complained  of;  but  it  did  not  sell  it  to 
Mr.  Wilson.  After  it  made  the  candle,  it  and  a  great 
many  others  were  sold  by  the  defendant  company  to  W.  B. 
Mallary  &  Sons  Company,  wholesale  merchants  of  Mem- 
phis, Tennessee,  and  they  were  by  this  firm  sold  to  Mr. 
Pankey  and  by  him  sold  to  the  plaintiff,  B.  P.  Wilson. 
There  is  no  controversy  about  these  facts,  and  it  is  clear 
that  there  were  no  sort  of  contractual  relations  between 
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the  St.  Louis  Fireworks  Company  and  the  plaintiflF,  B.  P. 
Wilson,  or  his  daughter,  Dorothy  Wilson.  The  contract 
of  sale,  when  one  was  made,  was  between  the  Fireworks 
Company  and  W.  B.  Mallary  &  Sons  Company.  There 
was  no  contract  of  sale  ever  made  between  the  Fireworks 
Company  and  Mr.  Pankey.  There  were  three  contracts 
made  in  which  this  candle  was  the  subject-matter  thereof; 
one  between  the  Fireworks  Company  and  Mallary  &  Sons 
Company;  one  between  the  latter  company  and  Mr. 
Pankey,  and  one  between  him  and  the  plaintiff,  B.  P. 
Wilson.  There  being  no  contractual  relations  between  the 
plaintiff  Wilson  and  the  Fireworks  Company,  there  could 
be,  in  the  very  nature  of  things,  no  warranty,  either  ex- 
press or  implied,  of  the  character  and  quality  of  the  Ro- 
man candle,  or  of  its  construction,  or  of  its  fitness  for 
the  purposes  for  which  it  was  made  and  sold  and  for  which 
it  was  to  be  used.  We  do  not  understand  that  this  cause 
was  tried  in  the  lower  Court  upon  the  idea,  or  theory,  or 
averments  of  the  declaration,  that  there  was  any  warranty, 
express  or  implied,  existing  between  either  of  the  plain- 
tiffs, or  both,  and  the  St.  Louis  Fireworks  Company. 
While  there  was  an  amended  declaration  filed  in  each  case, 
in  which  it  was  attempted  to  set  up  and  rely  upon  a  war- 
ranty of  some  nature  or  other,  the  exact  character  being 
uncertain,  yet,  when  the  case  was  tried  in  the  Court  be- 
low, it  was  heard  altogether  upon  the  theory  that  there  was 
a  liability  on  the  part  of  the  Fireworks  Company  to  these 
plaintiffs  on  account  of  the  negligent  construction  of  the 
Roman  candle  by  the  Fireworks  Company. 

In  the  first  count  filed  in  both  cases,  liability  is  predi- 
cated alone  upon  the  following  averment : 

"The  said  Roman  candles  were  purchased  in  the  original 
package  in  which  they  were  put  by  the  defendant  for  sale, 
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And  the  said  injury  of  plaintiff  was  due  solely  and  proxi- 
mately to  the  negligence  of  the  defendant  in  the  manu- 
facture of  said  Boman  candle^  a  article  imminently  dan- 
gerous to  life  and  health,  and  in  the  manufacture  of  which 
defendant  was  disregardful  of  its  duty  to  the  public,  in- 
cluding plaintiff." 

It  was  insisted  in  the  lower  Court,  and,  as  we  under- 
stand, so  insisted  in  this  Court,  that  when  the  candle  in 
question  was  made  by  the  defendant  company,  it  was  neg- 
ligently constructed  by  it  so  as  thereby  to  become  immi- 
nently dangerous  to  any  one  of  the  public  firing  it  off,  and 
that  the  company  knew  it  was  so  constructed,  or,  by  the 
exercise  of  reasonable  diligence,  care  and  caution,  could 
have  known  of  its  dangerous  construction  when  it  manu- 
factured it  and  placed  it  upon  the  market,  and  for  this 
reason  there  is  a  liability  on  its  part  to  any  one  who  after- 
wards is  injured  on  account  of  its  faulty  construction,  when 
attempting  to  fire  it. 

The  Fireworks  Company,  through  its  learned  attorney, 
insists  that,  inasmuch  as  there  was  no  contractual  relation- 
ship between  it  and  the  plaintiffs,  there  was  no  implied 
warranty  existing  between  them;  and,  hence,  no  liability 
upon  its  part  to  the  plaintiffs,  unless  the  proof  should  show 
that,  when  the  company  manufactured  this  Roman  candle, 
it  then  knew  it  was  imminently  dangerous  on  account  of 
its  faulty  construction,  and  knowing  this  fact,  placed  it 
upon  the  market  without  notice  of  such  construction  to 
those  who  would  subsequently  use  it. 

It  appears  from  this  record  that  the  defendant  company 
owns  a  large  plant,  for  the  manufacture  of  Koman  candles 
and  other  fireworks,  in  the  city  of  St.  Louis,  Mo.  It  also 
owns  a  plant  for  the  same  purpose  at  Binghampton,  a  por- 
tion, or  a  suburb  of  the  City  of  Memphis.  That  this  par- 
ticular Roman  candle  was  manufactured  in  its  plant  at 
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Binghampton  appears  reasonablj  certain,  although  thero 
is  no  direct  proof  that  it  was.  That  fact  seems  to  have 
been  conceded  during  the  trlaL  Just  whf^  thia  candle  waa 
made  is  not  shown  by  any  evidence^  though  it  is  treated 
as  having  been  made  sometime  in  the  year  1912,  before 
Christmas  of  that  year.  The  proof  makes  it  clear  that 
there  are  manufactured  at  defendant  company's  plant  at 
Binghampton,  each  year,  millions  of  Koman  candles,  of 
various  and  difiEerent  siaes,  somie  shooting  only  four  shots, 
othera  six,  some  eight  and  ten.  and  some  as  high  as  fifteen 
shots.  The  president  of  this  company  testified  that  they 
manufactured  at  Binghampton,  in  the  yeaar  1912,  over 
a  million  Boman  candJies,  which  were  sold  and  distributed 
in  the  territory  under  the  jurisdiction  of  the  Memphis 
plant.  He  indicates  in  his  evidence  that  there  are  a  large 
number  of  factories  engaged  in  making  Koman  candles 
and  other  fireworks  used  by  children  and  adults  in  cele- 
brating important  events.  We  gather  from  the  testimony 
of  the  president  of  defendant  company  that  each  of  these 
various  plants  make  millions  upon  millions  of  them  each 
and  every  year,  and  that  they  are  sold  and  distributed  not 
only  in  every  nook  and  hamlet,  village,  town  and  city  in 
the  United  States,  but  in  various  places  throughout  the 
world.  If  that  is  true,  and  we  take  it  that  it  is,  then 
there  necessarily  must  be  not  only  millions  of  these  can- 
dles made  every  year,  but  billions  of  them  manufactured 
and  distributed  throughout  every  village,  town  and  city, 
not  only  in  this  country,  but  in  many  countries.  This 
president,  as  well  as  other  witnesses  used  by  defendant 
//in  the  trial,  testified  that  the  machinery  used  in  making 
'[Roman  candles  and  the  method  of  making  them,  is  the 
I  same  in  every  plant  known  to  them,  and  the  president 
stated  that  he  was  familiar  with  all  of  diem  in  the  United 
States,  except  two  on  the  western  coast.    While  upon  die 
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witness  standi  he  and  the  other  witnesses  of  defendant  com- 
pany, each  and  all  of  which  were  experts  in  making  Roman 
candles,  having  had  from  twenty  to  thirty  years'  experi- 
ence in  that  business,  testified  that  they  never  had  before, 
in  all  their  experience,  known  of  a  Roman  candle  acting 
like  this  one  did  when  the  little  girl  was  injured  by  it. 
What  it  did  at  the  time  of  her  injury  is  called,  by  all  the 
witnesses  in  this  record,  "back-firing,"  and  each  erf-  these 
witnesses  state  that  in  all  their  e:q)erience  and  observations, 
as  manufacturers  of  Roman  candles,  they  never  heard  of 
one  back-firing  before.  It  is  stated  that  they  had  made 
diligent  inquiry  of  other  manufacturers  in  order  to  learn, 
if  possible,  if  such  a  thing  had  ever  happened  in  their 
knowledge  and  experience,  as  a  Roman  candle  back-firing 
and  the  universal  answer  to  their  inquiry  had  been  that 
they  had  never  heard  of  such  a  thing  before. 

The  plaintiffs  do  not  undertake  to  prove,  except  by  one 
witness,  possibly  two,  that  such  a  thing  as  the  back-firing 
of  a  R<Hnan  candle  was  ever  known  or  heard  of  before  in 
the  history  of  such  fireworks. 

In  order  to  show  that  there  was  no  way  by  which  to 
account  for  the  action  of  the  candle  in  this  instance,  the 
defendant  placed  upon  the  witness  stand  not  only  the  presi- 
dent of  the  company,  but  some  of  its  employes  who  act- 
ually made  Roman  candles,  and  by  them  showed  how  they 
were  constructed,  the  different  stages  through  which  they 
went  during  construction,  and  what  experiments  were  made 
with  Roman  caudles  a  day  or  two  l)efore  the  trial  in  order 
to  ascertain  how  it  was  possible,  or  what  caused  this  Ro- 
man candle  to  act  in  the  manner  in  which  it  did.  Dur- 
ing the  trial  of  the  cause  the  machinery  used  in  making 
B(»nan  candles  was  in  the  court  room,  and  the  method  of 
doing  so  was  demonstrated  to  the  jury  in  order  to  show 
the  care  and  caution  used  by  the  manufacturers  in  oour 
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structing  them.  Experiments  were  made  in  the  presence 
of  the  jury  in  firing  Roman  candles  while  loaded  or  charged 
in  different  ways,  in  order  to  ascertain  what  caused  this 
particular  candle  to  back-fire,  and  also  to  find,  if  it  could 
be  done,  where  the  faulty  construction  of  it  was,  if  there 
was  any  fault  in  its  make. 

Learned  counsel  for  appellee  makes  rather  a  caustic 
criticism  of  these,  what  he  terms,  so-called  experts.  His 
criticism  is  predicated  upon  the  idea  that  these  were  opin- 
ion experts,  when  in  fact,  there  was  no  ground  or  basis 
for  terming  them  such.  The  truth  is,  these  witnesses  were 
men  of  long  experience  and  scientific  knowledge  in  the 
manufacture  of  Roman  candles,  acquired  in  making  them 
for  a  period  of  over  twenty  years,  and  what  they  testified 
to  in  the  court  room  were  facts,  and  on  but  rare  occasions 
did  any  of  them  venture  an  opinion,  and  for  these  reasons 
we  do  not  see  that  learned  counsel  was  justified  in  charac- 
terizing these  men  as  opinion  experts,  or  treating  their 
evidence  as  that  of  such  witnesses.  They  dealt  only  with 
facts  and  testified  largely  to  facts  relating  to  their  actual 
experience  in  the  manufacture  of  Roman  candles. 

It  is  unnecessary  to  go  through  with  and  state  all  the 
different  experiments  testified  to  by  defendant's  witnesses 
as  having  been  recently  made  before  the  trial,  in  order  to 
show  that  there  was  no  way  by  which  a  Roman  candle  could 
be  negligently  made  so  as  to  cause  back-firing  like  this 
one.  The  proof,  to  our  minds,  demonstrates  that  the  back- 
firing in  this  instance  is  unaccountable.  Neither  of  the 
plaintiffs,  nor  their  learned,  able,  ingenious  and  astute 
counsel,  and,  in  fact,  neither  the  Judge  nor  the  jury  were, 
during  the  trial,  and  counsel  is  not  now,  able  to  point  out 
or  indicate  any  defect  or  negligence  in  the  construction  of 
the  Roman  candle  which  caused  it  to  back-fire.  In  one 
part  of  learned  counsel's  brief,  he  intimates  that  prob- 
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ably,  or  rather  possible,  the  clay  was  out  of  the  end  of  it 
This  seems  to  be  based  upon  the  idea  that  Mr.  Wilson 
found  no  clay  in  it  the  next  morning  when  he  picked  it  up 
from  the  ground  and  sighted  through  it  like  he  would 
through  a  gun  barrel.  This  theory,  however,  will  not  do, 
and  counsel  evidently  so  concluded,  for  the  reason  that,  the 
uncontradicted  proof  shows,  if  the  clay  was  out  of  it,  the 
powder  and  star  next  to  it  would  also  fall  out  of  the  case. 
No  facts  have  been  offered  to  the  jury  to  explain  wherein 
the  Fireworks  Company  was  guilty,  in  its  construction  of 
this  candle,  or  of  any  negligence  that  caused  it  to  back- 
fire. 

It  is  said  by  learned  counsel  for  appellees,  and  it  is  ably 
pressed  upon  us,  that  it  was  the  duty  of  this  company,  when 
it  made  this  Roman  candle,  to  know  that  it  was  so  con- 
structed that  it  would  not  back-fire  and  do  an  injury  to 
those  who  used  it.  It  is  earnestly  pressed  upon  us,  that 
this  company  was  charged,  under  the  law,  with  the  knowl- 
edge of  the  faulty  construction  of  this  Roman  candle  and 
that  if  it  did  not  know  this  fact,  by  the  exercise  of  rea- 
sonable and  ordinary  care,  it  could  have  known  it,  and 
is,  therefore,  charged  with  knowledge  of  these  facts.  This 
argument,  if  sound,  places  upon  every  manufacturer  of 
Roman  candles,  however  many  or  few  shots  there  may  be 
in  each  of  them,  knowledge  of  any  faulty  or  dangerous 
construction  there  may  be  in  the  hundreds  of  millions  of 
them  that  are  made  every  year.  It  charges  them  with  the 
duty  of  knowing  any  fault  in  any  one  of  these  millions 
of  candles  made  every  year,  and,  for  that  reason,  to  use 
an  expression  in  the  brief  of  learned  counsel  for  appellant, 
the  sale  of  each  one  of  them  carries  with  it  a  free  acci- 
dent policy  to  whoever  may  fire  off  one  of  them. 

As  we  have  said,  there  was  no  contractual  relations  be- 
tween plaintiffs,  or  either  of  them,  and  the  defendant,  and, 
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hence;  there  wa£  no  implied  warra^t7  of  any  kind,  be- 
oause  there  cannot  be  a  warranty  where  there  is  no  con- 
tract; and  the  o^ly  ground  upon  whieh  plaintiffs  can  pre- 
dicate liability  against  this  company,  is  that  it  knowingly 
manufactured  an  instrument  imminently  dangerous  and 
placed  it  upon  the  market,  when  it  must  have  known  that 
somebody,  other  than  the  one  to  whom  it  sold  them,  would 
be  injured  when  it  fired  the  candle,  by  reason  of  its  faulty 
and  dangerous  oonstruction ;  and  knowing  these  facts  when 
it  made  and  marketed  these  candles,  or  having  good  rea- 
^sons  to  know  these  facts,  it  is  liable  to  whom  is  injured 
when  firing  this  imminently  dangerous  instrumentality. 
We  think  the  law  is  well  settled  that,  if  the  article,  when 
made,  is  imminently  daugerous,  and  known  to  be  so  by 
the  manufacturer,  and  with  such  knowledge  he  then  places 
it  upon  the  market,  it  does  carry  with  it,  in  such  case,  a 
free  accident  policy  to  anyone  who  may  afterwards  use 
it  and  become  injured  on  account  of  its  imminent  danger. 
We  think  the  weight  of  authority  limits  liability  to  cases 
where  the  manufacturer  has  knowledge,  at  the  time  he 
makes  the  article,  of  its  imminently  dangerous  qualities 
and,  knowing  this  fact,  places  it  upon  the  market.  There 
I  possibly  might  be  a  case  where  the  manuf  actuer  would  be 
liable  when,  if  it  were  shown  that  he  could  have  discovered 
the  dangerous  quality  of  the  article  by  the  exercise  of 
reasonable  care  and  diligence,  but  these  cases  are  few  and 
we  think  this  is  not  one  of  them. 

We  have  been  puzzled,  in  considering  this  case,  to  know 
how  it  would  be  possible  for  the  makers  of  Roman  candles, 
by  the  exercise  of  the  very  highest  degree  of  care  and  cau- 
tion, to  discover,  after  they  are  finished,  that  they  were 
imminently  dangerous  in  the  hands  of  anyone  firing  them. 
All  of  the  candles  are  made  by  machinery  and  according 
to  well-settled  rules.    Their  manufacture  is  under  the  con- 
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trol  And  direction  of  experieneed  and  eompeti^l;  men.  All 
of  them  are  made  just  alike,  and  of  the  millioiks  that  have 
been  made,  thifi  record  showfi  aII  wave  made  praetically  aad 
Mibstantially  alike,  and  wene  pr^^red  £09*  firing  in  tbe 
aame  way.  When  eompleted  and  rmdj  for  tiae,  ibayuig 
gOBe  tbrottgh  with  the  usual  ntetfaod  af  inking  4nd  all 
looiking  just  alijce  from  the  outside,  how  is  it  possible  for 
the  maker  to  dieeover  a  d^eet  ia  their  e(»&stni0tio(n  which 
exists  on  the  inside  of  the  candle  ?  The  end  which  is  held 
is  packed  with  clay,  and  over  tlmt  is  fohied  a  part  of  the 
eovering.  At  the  other  end  is  the  fuae  protruding  from 
the  muzzle,  and  a  colored  paper  foldar  over  it.  KotJiing 
on  the  <»utside  of  the  cattdle  iodieates  .any  faulty  construe- 
tiooL  The  trouble  is  always  on  the  inside.  In  this  condi-  ^ 
tion  we  would  be  glad  to  know  what  reasonable  care  and 
caution  a  manufacturer  could  exereiee  to  discover  any  fault 
or  defect  in.  the  construction  of  a  candle  on  the  inside  that 
made  it  imminently  dangerous  to  one  who  fired  it.  What 
kind  of  a  test  could  be  made  that  would  disclose  the  fault  ? 
What  reasonable  and  ordinary  test  is  to  be  applied  in  such 
a  case  to  discover  its  faulty  construction?  What  burden 
of  reasonable  care  and  caution  does  the  law  place  upon  the 
maker  of  the  candle  in  such  case,  to  discover  whether  it  is 
negligently  made  or  not,  so  as  to  make  it  imminently  dan- 
gerous? No  test  has  been  suggested  which  the  law  re-i 
quires  the  maker  to  use  in  discovering  tlie  fault  on  the 
inside,  and  we  confess  we  have  been  wholly  unable  to  think  1 
of  any  reasonable  test,  and  none  has  ever  been  applied, 
so  far  as  this  record  discloses,  that  would  determine  whether  / 
or  not  the  candle  has  been  so  negligently  constructed  as  to 
make  it  imminently  dangerous  to  the  one  who  fires  it. 

If  it  is  insisted  that  such  test  should  be  made  by  the 
manufacturer  befor-e  he  puts  the  candles  upon  the  market, 
it  would  follow,  if  he  did  so,  that  he  would  never  put  one 
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on  the  market,  for  the  reason  that  in  testing  them,  all  would 
be  destroyed.  This,  it  seems  to  us,  shows  the  absurdity  of 
the  insistence  that  defendants  are  liable  to  plaintiffs  in  this 
case,  if  they  could  have  discovered  by  the  exercise  of  rea- 
sonable care  and  caution,  the  imminent  danger  in  the  con- 
struction of  this  candle,  for  the  only  way  to  discover  that 
fact,  after  the  candle  is  made,  is  to  fire  it  off,  as  is  often 
done  on  the  testing  grounds  of  Binghampton.  We  do 
think,  however,  that  if  this  company,  when  it  made  and 
placed  on  the  market  this  Roman  candle,  or  others  as  for 
that  matter,  it  then  knew  that  it  was  negligently  con- 
structed and  imminently  dangerous  to  the  one  who  fired 
it,  it  would  be  liable  to  anyone  who  afterwards  bought  and 
used  one  of  them  and  was  thereby  injured  by  reason  of 
such  faulty  construction,  of  which  defendant  company  had 
knowledge  when  it  made  and  marketed  them. 

The  rule  in  this  State  is  not  as  contended  by  learned 
counsel  in  his  brief.  In  citing  Burkett  v.  Manufacturing 
Co.,  126  Tenn.,  472,  learned  counsel  states  the  holding  of 
the  Supreme  Court  in  that  case  as  follows: 

"1.  If  the  manufacturer  had  knowledge  of  the  defect, 
or  by  the  exercise  of  ordinary  care  ought  to  have  had 
knowledge  of  the  defect,  and  put  it  upon  the  market  in  a 
defective  condition,  he  is  liable  to  any  person  injured  by 
it. 

"2.  If  the  article  manufactured  is  of  such  a  kind  as  to 
be  imminently  dangerous  to  human  life  or  health,  the 
manufacturer  is  liable  to  any  person  injured  by  it,  no 
matter  whether  he  knew  it  was  dongerous  or  not. 

"3.  When  the  article  is  not  apparently  dangerous,  but 
is  known  by  the  manufacturer  to  be  dangerous,  or  by  the 
exercise  of  ordinary  care  ought  to  have  been  known  by  him 
to  be  dangerous,  and  he  gives  no  notice  of  its  dangerous 
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qualities  when  he  puts  it  on  the  market,  the  manufacturer 
is  liable  to  any  person  injured  thereby.'' 

The  above  is  learned  counsel's  statement  of  what  the 
Supreme  Court  holds  in  Burkett  v.  Manufacturing  Co., 
supra.  What  the  Court  held  in  that  case  is  best  known  by 
stating  its  actual  holding  in  its  own  words,  and  this  we 
do  in  order  that  we  may  see  whether  it  went  to  the  extent 
claimed  by  learned  counsel.    We  quote  from  the  opinion : 

*^The  general  rule  is,  that  a  manufacturer  is  not  liable 
to  a  third  person,  who  buys  his  goods  from  an  intermediate 
dealer,  because  of  the  want  of  any  privity  between  the  par- 
ties. The  rule  is  different,  however,  if  the  manufacturer 
had  knowledge  of  the  defects,  and  put  it  upon  the  market  in 
that  condition.  In  such  case  he  is  guilty  of  fraud,  and 
is  liable  to  anyone  into  whose  hands  the  article  falls,  and 
who  is  injured  while  using  it  properly.  He  is  also  liable 
to  such  third  person,  were  the  article  sold  is  of  such  kind 
as  to  be  imminently  dangerous  to  human  health  or  life ; 
also,  when  the  article,  although  not  apparently  dangerous, 
is  known  by  him  to  be  such,  and  he  gives  no  notice  of  its 
qualities  when  he  puts  it  upon  the  market." 

The  above  is  the  exact  language  of  the  Court  in  stating 
the  general  rule,  and  the  three  exceptions  to  it,  in  Burkett 
v.  Manufactwnng  Company. 

To  sustain  this  holding,  Mr.  Justice  Neil  cites  the  case 
relied  upon  by  learned  counsel  for  appellant,  to  wit,  Huset 
V.  Machine  Campany,  120  Fed.,  865,  a  very  late  case, 
and  the  notes  thereto;  Kuelling  v.  Manufactunng  Co.,  183 
N.  Y.,  78 ;  Tomlinson  v.  Armour  &  Co,,  19  L.  R.  A.  (X. 
S.),  923,  and  note;  Ilasbrauck  v.  Armour  &  Co.,  139 
Wis.,  357;  Stailer  v.  Manufacturing  Co.,  195  X.  Y.,  478; 
Laudeman  v.  Russell  &  Co.,  46  Ind.  App.,  32 ;  Ward  v. 
Pullma/n  Co.,  .138  Ky.,  554;  Pullman  Co.  v.  Wark,  143 
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Ky.,  727;  Old's  Motor  Works  v.  Shaffer,  145  Ky.,  — ; 
Peaslee-Oaulbert  Co.  v.  McMaths,  Admrs.,  148  Ky.,  265. 
In  the  closing  part  of  the  opinion  in  Burkett  v.  Manu- 
facturing Co.,  supra,  it  is  said,  "It  is  clear,  under  the  great 
weight  of  authority,  that  the  manufacturer,  when  the  ar- 
ticle is  not  imminently  dangerous,  can  be  held  liable  to  a 
third  party  only  when  he  knew  of  the  defect,  and  with  this 
knowledge  put  the  article  upon  the  market.  Some  of  the 
cases  cited  supra  show  that  the  manufacturer's  knowledge 
may  be  proven  by  circumstances ;  but  no  effort  of  that  kind 
was  made  in  the  present  case."  (And  in  the  case  at  bar 
no  effort  was  made  by  either  direct  or  circumstantial  evi- 
dence, to  show  defendant's  knowledge  of  the  defect  in  the 
construction  of  the  Roman  candle.)  "In  the  absence  of 
the  knowledge  of  the  defect,  his  liability  is  on]y  to  those 
with  whom  he  has  contractual  relations.  The  main  rea- 
sons assigned  for  the  rule  are,  that  any  injury  that  might 
occur  to  a  third  person  could  not  be  within  the  contem- 
plation of  the  parties  to  the  contract,  and  that  if  suits  of 
the  kind  were  sanctioned  against  manufacturers,  there 
would  be  no  end  to  litigation  and  practically  no  meand  in 
the  great  majority  of  the  cases  for  the  manufacturers  to 
protect  themselves,  and  therefore,  that  useful  class  of  pro- 
ducers would  be  so  loaded  with  litigation  that  their  skill, 
labor  and  enterprise  would  be  greatly  discouraged,  if  not 
destroyed,  to  the  great  detriment  of  the  public  welfare." 

It  is  thus  seen  that  the  Supreme  Court,  in  Burkett  v. 
Manufacturing  Co.,  nowhere,  in  any  part  of  the  opinion, 
intimated  that  if  the  manufacture,  "by  the  exercise  of  ordi- 
nary care  ought  to  have  had  knowledge  of  the  defects,"  he 
would  be  liable  to  any  person  injured.  And  it  nowhere 
held,  in  any  part  of  the  opinion,  that  if  the  article  made 
is  not  apaprently  dangerous,  but  the  manufacturer,  "By 
the  exercise  of  ordinary  care  ought  to  have  known  of  the 
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dangerous  condition  of  the  article  and  gave  no  notice  of 
this  quality  but  places  it  upon  the  market  in  its  dangerous 
condition,  he  is  liable  to  any  person  injured  thereby."  The 
Supreme  Court  made  no  such  holding  as  that  claimed  by 
learned  counsel,  but  in  every  case  placed  liability  on  the 
manufacturer  by  reason  of  his  knowledge  of  the  defect  in 
one  case  and  in  the  other  where  the  article,  although  not 
apparently  dangerous,  was  known  to  the  manufacturer  to 
be  so,  and  he  gave  no  notice  of  that  quality  when  it  put 
the  article  on  the  market.  The  Court  does  not  adopt  the 
rule  of  constructive  knowledge  as  insisted  upon  by  learned 
counsel,  but  confines  its  holding  to  the  rule  of  actual  knowl- 
edge on  the  part  of  the  manufacturer,  even  in  the  case 
where  the  article  is  not  apparently  dangerous.  It  is  true 
that  the  Court  says  in  a  part  quoted,  supra,  that,  "Some 
of  the  cases  cited  show  that  the  manufacturer's  knowledge 
may  be  proven  by  circumstances,"  indicating  clearly  that 
it  still  holds  to  the  rule  that  knowledge  on  the  part  of  the 
manufacturer  must  be  shown. 

We  have  carefully  examined  every  case  cited  by  learned 
counsel  for  appellees  and  appellant,  and  some  cases  not 
cited  by  either,  and  with  the  exception  of  perhaps  two  of 
them,  each  case  brought  to  our  attention  has  placed  liability 
on  the  manufacturer  alone  upon  the  ground  that  when  he 
made  and  put  the  article  upon  the  market,  he,  at  that 
time,  know  it  was  imminently  dangerous  to  persons  using 
it.  In  a  few  cases  we  have  examined,  the  article  was  not 
apparently  dangerous.  It  looked  all  right  to  a  person 
examining  it ;  but  the  vendor  knew  it  was  dangerous  and 
concealed  the  fact  from  the  purchaser,  knowing  at  the  time 
that  others  than  the  vendee  would  probably  use  it,  and  the 
Court  held,  in  each  of  those  cases,  the  vendor  liable  to 
one  not  a  vendee  who  had  used  the  article  and  been  there- 
by injured.      In  many  of  the  cases  examined,  knowledge 
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of  the  defective  condition  of  the  article  and  the  danger 
there  was  in  using  it  and  brought  home  to  the  manufac- 
turer by  circumstantial  evidence.  It  is  as  competent  to 
prove  actual  knowledge  by  circumstantial  evidence  as  it  is 
to  prove  it  by  direct  and  positive  testimony. 

The  quotation  from  Huset  v.  Machine  Co.,  57  C.  C.  A., 
237,  contains  a  statement  of  one  of  the  exceptions  to  the 
general  rule  against  liability  where  there  is  no  contractual 
relations,  and  this  exception  has  reference  to  an  article 
which  is  imminently  dangerous  to  the  life  or  health  of  man- 
kind, that  is,  to  an  article  that  was  intended  to  preserve, 
destroy  or  affect  human  life,  and  comes  under  the  class  of 
cases  known  as  the  drug  cases,  where  it  is  held  that  drug- 
gists, in  the  preparation  and  sale  of  their  medicines,  must 
exercise  the  highest  degree  of  care  so  as  not  to  injure  any- 
one by  the  drugs  they  manufacture,  prepare  and  sell.  It 
is  true,  if  the  manufacturer,  in  the  preparation  and  sale 
of  his  articles  makes  them  dangerous  to  health  and  life,  and 
knows  this  fact  or  does  not  know  it,  he  is  liable  to  anyone 
who  uses  the  drugs  after  thay  are  placed  upon  the  market 
by  him. 

The  first  case  cited  by  learned  counsel,  and  it  is  the  case 
on  which  he  seems  to  base  his  argument,  is  that  of  Schu- 
hert  V.  Clark,  reported  in  15  L.  R.  A.,  818,  which  is  an 
opinion  by  the  Supreme  Court  of  Minnesota  delivered  in 
April,  1892.  The  first  part  of  the  opinion  bases  liability 
against  the  manufacturer  upon  this  ground,  as  stated  by 
the  learned  Judge  who  delivered  the  opinion :  "If  know- 
ing the  existence  of  such  defect,  he  neglects  to  disclose 
them,  so  that  the  other  party  may  be  warned  of  his  danger, 
such  neglect  amounts  t-o  bad  faith.  Under  such  circum- 
stances  silence  would  partake  of  the  nature  of  an  assur- 
ance  that  the  thing  had  not  any  such  kn(>wn  but  con- 
coaled  dangerous  defects.      Silence  would  have  the  effect 
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and  quality  of  deceit."  The  learned  Jnstice  is  here  con- 
sidering in  the  first  part  of  the  opinion,  the  effect  of  the 
maker's  knowledge  of  the  defects  when  the  ladder  was  de- 
livered to  the  purchaser  for  use.  The  ladder  in  question 
was  made  and  placed  among  his  stock  of  goods  for  sale  by 
the  manufacturer  sometime  before  it  was  sold  to  the  vendee 
and  used  by  the  painter.  It  appears  that  the  rounds  of  the 
ladder  were  made  of  "Poor,  crosa-grained  and  decayed  lum- 
ber, and  was  so  insufficient  in  strength  as  to  be  dangerous 
to  the  life  and  limbs  of  the  plaintiff  and  whoever  might 
use  the  same."  Its  purchaser  was  plaintiff^'s  employer, 
who  did  not  know  of  the  faulty  material  used  in  the 
rounds,  because  they  had  been  varnished,  oiled  and  painted 
so  it  could  not  be  discovered.  When  the  Court  finally 
comes  to  pass  upon  the  real  question  of  liability  as  made 
in  the  complaint  filed  in  the  lower  Court,  the  learned  Judge 
then  says:  "The  question  of  the  defendant's  liability 
reaches  back  to  the  time  of  the  manufacturing  and  putting 
into  its  stock  of  goods  for  sale,  an  article  then  known  to 
be  dangerously  defective,  the  defects  being  concealed  and 
not  likely  to  be  discovered,  either  by  any  intermediate  pur- 
chaser standing  between  the  defendant  and  the  person  who 
might  procure  the  ladder  for  use,  or  by  the  latter  person. 
We  shall  assume,  then,  that  there  was  no  wrongful  con- 
duct when  the  ladder  was  delivered,  but  only,  if  at  all, 
when  it  was  manufactured  and  put  in  the  defendant's 
general  stock  for  sale.  .  .  .  When  the  defendant  manu- 
factured and  put  the  dangerously  faulty  article  in  its  stock 
for  sale,  it  is  to  be  deemed  to  have  anticipated  that,  in 
the  ordinary  course  of  trade,  it  would  come  to  the  hands 
of  a  purchaser,  either  directly  from  the  defendant  or  from 
some  intermediate  dealer,  for  actual  use,  and  with  the  con- 
sequences which  were  actually  suffered." 
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Liability  in  that  case  was  placed  upon  the  ground  that 
the  manufacturer  made  and  put  into  his  store  for  sale, 
an  article  which  he  then  knew  to  be  dangerously  defective, 
and  which  defects  were  concealed  and  not  likely  to  be 
discovered,  either  by  the  purchaser  or  by  anyone  who  later 
used  it.  This  was  the  ground  upon  which  the  Court  pre- 
dicated liability.  The  actual  knowledge  of  the  dangerous 
defect  in  an  article  which  he  placed  in  stock  for  sale  and 
which  he  later  sold.  There  is  nothing  said  in  this  opinion 
about  liability  against  the  manufacturer  being  predicated 
upon  constructive  knowledge  of  the  defects  in  the  ladder. 
The  whole  opinion  goes  upon  the  idea  that  he  is  only  liable 
where  he  had  actual  knowledge  of  the  defect  when  he 
manufactured  and  put  the  article  in  stock  for  sale.  In 
this  view  of  it,  the  opinion  is  in  accord  with  our  Tennes- 
see authority. 

We  have  also  examined  the  case  of  Statler  v.  Manu- 
factuHng  Company,  decided  by  the  Court  of  Appeals  of 
New  York  and  cited  by  the  Supreme  Court  in  Burkett  v. 
Manufacturing  Company,  supra.  The  article  involved  in 
that  case  was  held  by  the  Court  to  be  an  inherently  dan- 
gerous appliance.  The  Court  said,  after  treating  of  one 
branch  of  the  case,  "This  leaves,  on  this  branch  of  the 
case,  simply  the  question  whether  the  manufacturer  and 
vendor  of  such  an  inherently  dangerous  appliance  as  this, 
was  liable  to  a  third  party  on  the  theory  invoked  by  plain- 
tiff, and  we  think  that  this  question  must  be  regarded  as 
settled  in  the  latter's  favor  by  the  following  authorities." 
The  Court  in  that  case,  was  treating  of  an  inherently  dan- 
gerous appliance,  while  in  this  case  we  have  simply  a  Ro- 
man candle. 

But,  we  are  not  dealing,  in  this  case,  with  an  article  in- 
herently dangerous,  for  learned  counsel  himself  concedes 
that  this  Roman  candle  is  not  imminently  dangerous  un- 
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less  it  is  defectively  constructed;  or  in  other  words,  it  is 
not  in  its  nature  inherently  dangerous,  and  before  it  can 
become  imminently  dangerous,  according  to  a  statement 
in  his  brief,  it  must  be  defectively  constructed.  Of  course, 
it  might  be  so  negligently  made  as  to  become  imminently 
dangerous,  but  it  never  was,  in  the  ordinary  and  usual  way 
it  was  made,  inherently  dangerous.  We  do  not  think  this 
case  is  any  authority  for  the  position  of  learned  counsel. 

The  next  case  to  which  we  are  cited  is  tlie  case  of  Old's 
Motor  Works  Company  v.  Schaffer^  supra,  decided  by  the 
Court  of  Appeals  of  Kentucky.  In  that  case  the  manu- 
facturer placed  on  the  rear  of  the  automobile  what  is 
called  a  rumble  seat.  They  put  it  there  so  insecurely  as 
to  be  likely  to  break  off  if  a  passenger  attempted  to  ride 
on  it.  The  following  is  a  quotation  from  the  opinion  in 
that  case: 

*^There  is  convincing  evidence  that  the  box  upon  which 
the  rear  seat  rested  was  not  only  insufficient  in  itself,  but 
was  insecurely  fastened  to  the  body  or  bed  of  the  automo- 
bile. It  is  clearly  shown  that  the  body  of  this  box  was 
made  out  of  wood  entirely  too  thin  and  light  for  the  pur- 
pose, and  that  it  was  held  in  place  on  the  body  of  the  ma- 
chine that  ran  up  on  the  inside  of  the  box  and  to  which 
the  box  was  fastened  by  very  small  and  short  wood  screws. 
The  evideiRie  is  conclusive  that  the  box  should  have  been 
fastened  to  the  iron  upright  by  bolts,  and  that  the  manner 
in  which  it  was  fastened  was  unsafe  and  dangerous  in  the 
extreme  to  persons  riding  on  the  rear  seat." 

This  excerpt  from  the  opinion  of  the  Court  of  Appeals 
of  Kentucky  shows  that  the  proof  heard  in  the  trial  of  the 
case  made  it  clear  that  the  rumble  seat  was  so  defectively 
constructed  that  the  manufacturer  of  it  was  bound  to  know 
at  the  time  and  before  placing  it  upon  the  market,  that 
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it  was  dangerous.  It  showed  knowledge  of  defective  con- 
struction on  the  part  of  the  makers,  and  instead  of  sup- 
porting the  contention  of  learned  counsel  for  Mr.  Wil- 
son, it  is  clearly  in  line  with  the  doctrine  of  the  Supreme 
Court  of  this  State  as  laid  do\\^l  in  Burkeft  v.  Manufac- 
tm'vng  Company, 

We  come  next  to  the  case  of  Fxdhnan  Company  v.  Ward, 
137  S.  W.,  234.  The  quotation  from  the  opinion  of  the 
Court  of  Appeals  of  Kentuckv,  in  this  case,  as  we  find  it 
in  brief  of  learned  counsel,  shows  that  the  Pullman  Com- 
pany manufactured  and  delivered  to  the  railroad  company 
a  car  with  a  brake  rod  constructed  in  an  imminently,  dan- 
gerous manner,  which  it  knew  at  the  time  was  so  con- 
structed, and  concealed  the  defect  with  paint.  The  Court 
held  this  was  a  fraud  which  rendered  it  liable  to  one  prop- 
erly using  the  brake  rod  and  having  no  contractual  rela- 
tions with  the  defendant  company.  The  effect  of  what 
the  company  did,  the  Court  of  Appeals  said,  was  to  com- 
mit a  wrong  and  fraud  by  constructing  such  a  brake  rod 
and  then  concealing  the  defect  in  such  manner  that  one 
using  it  was  unable  to  discover  it.  Liability  in  this  case 
was  placed  upon  the  ground  that  the  Pullman  Company 
knew  that  the  brake  rod  was  so  constructed  as  to  be  im- 
minently dangerous ;  that  it  concealed  the  defect  with  paint 
and  then  sold  it  to  the  railroad  company,  knowing  the  use 
to  which  it  would  be  put,  and  that  probably  a  brakeman 
working  for  the  latter  company  would,  in  using  it,  be 
placed  in  an  imminently  dangerous  position  by  reason  of 
the  defective  brake,  and  probably  lose  his  life  or  suffer 
great  physical  injury.  This  case  is  in  line  with  Burketi 
V.  Manufacturin-g  Co,,  and  nowhere  intimates  that  liabil- 
ity might  be  predicated  on  constructive  knowledge. 

Oherkin  v.  Brown,  143  "N".  W.,  48,  is  cited  in  the  brief 
of  learned  counsel.     We  do  not  have  access  to  this  ^ase, 
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but  it  is  stated  in  the  brief,  "It  was  held  that  a  whole- 
sale dealer  who  placed  upon  the  market  dyed  fur  coats, 
with  knowledge  that  they  were  injurious  to  a  few  persons, 
without  giving  warning  of  this  danger,  is  liable  to  one  who 
purchases  a  coat  for  the  injuries  caused  from  wearing  it" 
This  is  a  case  clearly  placing  liability  on  the  wholesale 
dealer  for  his  knowledge  that  the  coats  would  injure  any 
person  who  wore  them.  It  is  not  stated  by  counsel  in  his 
brief  that  the  Court  held  that  if  the  dealer  had  construc- 
tive knowledge  of  the  injurious  effects  of  wearing  the 
coats,  it  would  be  liable. 

We  will  not  attempt  here  to  distinguish  the  case  of  Cun- 
nvngham  v.  House  Furnishing  Company,  reported  in  20 
L.  R.  A.  (N.  S.),  237,  being  an  opinion  delivered  by  the 
Supreme  Court  of  New  Hampshire,  except  to  say  that,  in 
our  judgment,  this  case  come  squarely  within  that  class 
of  cases  where  high  explosives  are  involved,  and  within  the 
rule  of  liability  laid  down  in  drug  and  explosive  cases. 

The  case  of  Pizzo  v.  ^Yieman,  reported  in  38  L.  E.  A. 
(N.  S.),  678,  is  where  liability  against  a  wholesale  dealer 
was  predicated  on  his  outrageous  violations  of  the  crim- 
inal law  in  the  sale  of  a  toy  pistol,  and  we  do  not  think 
the  opinion  in  this  case  throws  any  light  upon,  or  has  any 
application  to  the  facts  of  this  case. 

The  case  of  O'Brien  v.  Bridge  Co.,  an  opinion  by  the 
Supreme  Court  of  Minnesota,  reported  in  32  L.  R.  A.  (N. 
S.),  981,  is  where  the  defendant  built  a  bridge  across  a 
river  for  the  county.  The  facts,  as  recited  in  the  opinion 
of  the  Court,  show  that  the  foundation,  as  well  as  most  all 
of  the  other  work  in  the  bridge,  was  so  negligently  and 
carelessly  constructed,  and  left  in  such  dangerous  condi- 
tion, that  the  Bridge  Company  must  and  did  have  actual 
knowledge  of  how  they  built  it  and  the  material  in  it.  A 
traveler  was  passing  over  the  bridge  when  it  collapsed,  in- 
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juring  him.  He  brought  suit  against  the  Bridge  Com- 
pany and  was  awarded  a  verdict  by  the  jury  of  $11,000. 
This  opinion  indicates,  that  the  facts  proven  in  the  lower 
Court  upon  the  trial  of  the  case,  showed  conclusively  that 
the  bridge  builders  knew  of  its  defective  and  dangerous 
construction  by  them,  and,  knowing  these  facts,  turned  the 
bridge  over  to  the  county  for  use  by  the  public.  This  is 
an  exceedingly  interesting  and  very  able  and  exhaustive 
opinion  by  Mr.  Justice  Jaggard,  wherein  was  reviewed 
nearly  all  of  the  authorities  in  the  United  States,  Fur- 
ther, on  examination  of  all  the  authorities  cited  in  O'Brien 
V.  Bridge  Co.,  supra,  the  opinion  clearly  indicates  that  the 
learned  Justice  who  decided  the  case  placed  liability  upon 
the  grounds  of  knowledge  of  the  dangerous  defect,  and 
not  upon  constructive  knowledge,  and  that  he  understood 
all  of  the  authorities  cited  by  him  in  his  learned  and 
lengthy  opinion,  to  so  hold.  In  closing  the  opinion  the 
learned  Judge  says,  "Defendant's  knowledge  of  the  dan- 
ger created  by  its  negligence  in  the  construction  of  the 
foundation  is  clear.  It  selected  and  combined  the  ma- 
terial. How  it  could  have  avoided  knowing  the  character 
of  the  underlying  soil  of  the  imperfect  material  used,  and 
of  the  improper  method  employed  in  the  construction  of 
the  foundation,  or  the  foundation  and  piers,  does  not  ap- 
pear. .  .  .  That  dangerous  condition  was  concealed  so 
far  as  the  foundation  was  concerned,  by  the  waters  above 
it;  so  far  as  the  rottenness  of  the  cement  in  the  piers,  by 
sthe  iron  castings,  if  the  piers  be  regarded  as  involved. 
.  .  .  The  resulting  instrumentality  was  not  only  extreme- 
ly and  imminently  baneful,  but  was  almost  essentially 
lethal.  If  the  bridge  should  fall  while  or  because  it  was 
being  used,  death  would  be  probable  and  damage  certain." 
All  of  which  the  learned  Judge  says  the  Bridge  Company 
Imew  when  it  constructed  and  delivered  it  to  the  county 
for  use. 
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The  next  case  cited  is  that  of  Lewis  v.  Terry,  decided 
by  the  Supreme  Court  of  California  and  reported  in  31 
L.  E.  A.  (O.  S.),  220.  It  appears  from  the  opinion  in 
this  case  that  the  defendant  sold  a  folding  bed  to  a  Mr. 
Apperson  and  his  wife,  and  expressly  represented  and  war- 
ranted that  such  a  bed  was  so  constructed  that  it  would 
stand  upright  against  the  wall  during  the  day  time,  in- 
closing necessary  bed  clothing,  and  at  night  its  front  could, 
with  little  effort,  be  lowered  in  a  horizontal  position  by 
means  of  hinges  in  the  bottom.  The  Supreme  Court  of 
California,  held  in  that  case,  that  while  there  was  no 
contractual  relations  between  the  defendant  and  plaintiff, 
the  defendant  having  sold  the  folding  bed,  represented  it 
to  be  safe  for  use,  when  he  knew  it  would  be  dangerous 
to  use  it,  was  liable  for  injuries  caused  by  the  defects,  to 
any  person  who  used  it,  although  there  was  no  privity  of 
contract  between  them.  This  case  is  in  accord  with  the 
opinion  of  our  Supreme  Court,  where  it  makes  liability 
depend  upon  actual  and  not  constructive  knowledge  of  the 
dangerous  defects  in  the  article  sold. 

The  case  of  Pittsburg  Manufacturing  Campa/ny  x.  Pitts- 
field  Shoe  Company,  decided  by  the  Supreme  Court  of 
New  Hampshire  and  reported  in  60  L.  R.  A.  (O.  S.),  117, 
while  quite  an  interesting  case  upon  the  point  involved  in 
the  suit,  in  our  opinion,  has  no  application  to  the  question 
considered  here. 

The  next  case  is  that  of  Woodward  v.  Miller,  64  L.  R. 
A.  (O.  S.),  934.  The  gist  of  the  opinion  in  this  case  is 
found  in  its  syllabus,  and  we  need  not  quote  more  of  the 
opinion  than  that  to  show  that  it  is  in  line  with  our  own 
Supreme  Court.     It  is  as  follows: 

"The  manufacturer  of  a  buggy  who  sold  it  to  a  munici- 
pal corporation  for  the  use  of  one  of  its  employes,  repre- 
senting it  to  be  strong  and  in  good  condition,  but  knowing 
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that  it  was  in  fact  defective,  the  defect  being  so  concealed 
by  the  use  of  paint  and  grease  that  the  purchaser  can- 
not detect  it,  is  liable  in  damages  to  the  person  whose  use 
of  the  buggy  was  contemplated  at  the  time  of  the  sale, 
for  injuries  caused  by  such  defects;  and  this  is  so,  not- 
withstanding there  was  no  privity  of  contract  between  the 
plaintiff  and  the  defendant  in  the  sale  of  the  buggy." 

This  case  was  based  upon  the  actual  knowledge  of  the 
vendor,  and  no  reference  was  made  in  the  opinion  to  his 
constructive  knowledge  of  the  defects  in  the  buggy. 

We  have  now  reviewed,  as  we  believe,  all  of  the  cases 
cited  by  learned  counsl  for  Mr.  Wilson  to  sustain  his  argu- 
ment that  constructive  knowledge  is  all  that  is  necessary 
in  order  to  predicate  liability;  and  we  have  found  that 
none  of  the  cases  support  his  insistence.  A  careful  and 
discriminating  reading  and  consideration  of  all  of  these 
cases  clearly  indicates  tJiat  they  are  in  line  with  the  rule 
announced  by  our  own  Supreme  Court  in  the  case  of  Bwr- 
kett  V.  Manufacturing  Company.  It  would  be  difficult  for 
us  to  believe  that  the  rule  of  constructive  knowledge  should 
apply,  or  ought  to  apply,  in  a  case  where  the  construction 
of,  or  defects  in  a  Roman  candle  is  involved.  There  might 
be  some  reason  for  the  application  of  such  a  doctrine  to 
the  case  of  an  automobile,  where  proper  tests  applied  to  any 
of  its  parts  would  determine  and  detect  any  fault  in  its 
construction  ;'^mit  how  any  test  could  be  applied  in  the 
case  of  a  Roman  candle  in  order  to  detect  defective  con- 
struction within  its  case,  is  a  question  we  have  been  un- 
able to  determine.  The  manufacturer  makes  them  accord- 
ing to  and  by  the  standard  rules  employed  by  all  well- 
regulated  and  standard  manufacturers  of  fireworks,  and 
when  he  does  this,  in  our  judgment,  he  has  discharged  all 
the  duty  imposed  upon  him  by  the  law.  The  law  does  not 
place  upon  him  the  burden,  and  it  would  be  a  burden,  of 
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requiring  him  to  test,  in  some  way  or  other,  every  candle 
in  order  to  see  that  it  is  not  dangerously  constructed  be- 
fore it  leaves  his  factorjr^  As  said  by  learned  counsel  for 
the  Fireworks  Company,  the  law  does  not  charge  it  with 
knowing  what  cannot  be  known  and  what  no  one  else  has 
ever  been  able  to  know  after  a  patient  and  diligent  inves- 
tigation and  tests,  and  what  the  jury  after  hearing  all  the 
proof  and  seeing  the  many  tests  and  experiments  in  their 
presence,  were  unable  to  say  was  the  cause  of  the  candle 
back-firing. 

Eetuming  to  the  case  under  consideration,  we  are  of 
the  opinion  that  there  was  no  legal  obligation  upon  this 
'  company  to  make  an  inspection  of  its  millions  of  Roman 
candles  that  it  every  year  manufactured  and  put  upon  the 
market.  As  we  have  said,  we  know  of  no  way  by  which 
such  an  inspection  could  be  made  that  would  discover  de- 
fects on  the  inside  of  the  case  of  a  Koman  candle  after 
it  is  completed.  That  being  true,  the  only  way  it  can  be 
made  liable  for  negligent  construction  of  its  fireworks,  is 
to  show  that,  while  making  them  they  were  defectively  and 
dangerously  constructed,  and  with  the  knowledge  of  that 
fact,  they  placed  them  upon  the  market  to  be  used,  with- 
out notice  to  the  consumer  of  their  imminently  dangerous 
condition,  and  in  such  case,  the  law  will  hold  them  to  a 
strict  accountability  to  every  one  injured  thereby. 

We  have  not  thought  it  necessary  to  consider  the  other 
errors  assigned  by  learned  counsel  for  appellant  in  his 
brief.     This  one  is  determinative  of  the  case  before  us. 

It  results  that  the  judgment  of  the  lowgrjCeurt  is  re- 
v^wed  and  plaintiff's  suits  dismisseJ^tn  costs. 

HiGGiNS,  Judge,  dissenting: 

I  feel  constrained  to  dissent  from  the  views  of 
the    majority.      I    am    of    the!    opinion    that    the    Cir- 
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cuit  Judge  was  right  in  submitting  the  question 
of  negligence  to  the  jury.  It  seems  to  me  that  there 
is  too  much  of  a  tendency  to  exalt  the  lack  of  privity  fea- 
ture. This  is  the  consequence  of  an  adherence  to  a  long 
line  of  precedents  having  an  economic  instead  of  a  humani- 
tarian aspect.  Again,  we  are  persuaded  that  a  broadening 
social  conscience  and  a  real  look  into  the  nature  of  trans- 
actions will  bring  to  light  and  supply  this  missing  link  in 
actions  by  injured  persons  against  manufacturers  of  ar- 
ticles intended  for  immediate  use  by  purchasers  from  re- 
tailers. Prospectively  and  intentionally  tJie  maker  con- 
structs his  article  for  the  benefit  or  enjoyment  of  someone 
of  the  vast  concourse  of  purchasers  who  may  be  prompted 
by  a  desire  to  possess  it.  It  is  not  unreasonable  to  assert 
that  the  manufacturer  thus  assumes  a  relationship  with  his 
consumer,  and  that  the  middle  man  is  simply  used  as  his 
agent  for  making  the  sale  and  delivery.  We  uniformly 
hold  that  "an  innocent  retailer  is  not  responsible  to 
an  injured  customer  when  the  retailer  defends  upon  the 
ground  that  he  bought  his  goods  from  a  reputable  manu- 
facturer. If  we  now  deny  the  party  who  has  suffered  from 
someone's  fault  a  recovery  against  the  manufacturer  also, 
we  leave  him  remediless.  This  lack  of  privity  originated 
ages  ago  when  all  sales  were  virtually  direct,  and  it  was 
applied  mostly  in  cases  of  express  and  direct  sale;  sales 
M'ere  face  to  face.  It  was  not  then  contemplated  that 
there  would  be  set  apart  certain  men  to  manufacture  vast 
quantities  of  small  things  to  be  sold  out  to  numberless  re- 
tailers and  again  vended  by  them  to  users.  Hence,  a  rea- 
son for  not  adhering  too  closely  to  this  doctrine.  Legal 
concepts  should  undergo  some  change  as  societies  change. 
We  do  not  see  whv  the  manufacturer  who  would  be  held 
liable  to  an  immediate  purchaser  for  defective  construc- 
tion may  -not  also  be  held  liable  to  a  remote  vendee  into 
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whose  possession  the  manufacturer  intended  that  his  de- 
fectively constructed  article  should  pass.  Assurance  of 
safety,  or  representation  of  trustworthiness,  or  implied 
stipulation  of  soundness,  or  of  the  possession  of  skill,  are 
features  not  unknown  in  the  law  of  torts.  The  physician 
and  the  lawyer  hold  themselves  out  as  possessing  skill ;  so 
does  the  carpenter  or  manufacturer  of  plows  sold  to  users ; 
and  numerous  other  doers  of  things  assure  the  world  that 
care  has  been  exerted  and  that  the  act  and  the  product 
are  reasonably  usable  and  safe.  Why  not  let  a  jury  de- 
termine whether  this  implied  representation  of  assurance 
is  true,  and  if  not  whether  there  was  negligence  in  original 
construction  or  performance? 

The  argument  made  that  this  would  be  ruinous  to  man- 
ufacturers is  not  sound.  It  must  not  be  assumed  that  witr 
nesses  are  going  to  prevaricate,  nor  that  juries  are  going 
to  act  perversely,  nor  that  Courts  are  going  to  sanction  the 
visitation  of  damages  upon  parties  not  at  fault.  Instead  of 
endangering  society,  the  contrary  doctrine  to  that  urged 
by  the  majority  might  be  better  in  the  long  run,  especially 
when  applied  to  manufacturers  of  fireworks  who  know  that 
their  articles  are  going  to  be  handled  by  infants.  Absolute 
responsibility  for  accidents  occasioned  by  the  exercise  of 
a  great  social  or  economic  privilege  is  not  unknown  to  the 
common  law.  Nor  is  it  strange  to  say  that  one  of  the  con- 
ditions of  certain  employments  is  that  their  followers  must 
exercise  extreme  care  to  the  end  that  parties  be  not  in- 
jured. I  am  not  contending  that  the  rules  thus  stated 
should  be  adopted  here,  but  I  do  not  believe  that  the  makers 
of  firecrackers  should  be  treated  as  liberally  as  the  makers 
of  wagons  and  buggies,  etc.  I  simply  refer  to  these  consid- 
erations as  furnishing  juristic  basis  for  the  contention  that 
the  jury  should  be  permitted  to  determine  from  the  occur- 
rence whether  the  manufacturer  was  in  any  sense  blame- 
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worthy.  We  are  dealing  with  a  case  of  original  construc- 
tion and  not  of  negligent  handling.  In  the  former  cases 
any  act  of  negligence  resulting  in  a  defective  product  is 
the  act  of  the  maker.  If  it  imperiled  human  life  there  was 
a  negligent  act  or  a  mistake  the  doer  or  permitter  of  which 
should  be  charged  with  the  consequences.  I  am  unable  to 
see  how  this  Court  can  as  a  matter  of  law  and  absolute 
certainty  say  that  the  manufacturer  was  free  from  negli- 
gence or  from  blame. 

The  forgoing  remarks  may  appear  to  be  unsound  and 
inapplicable  to  the  present  age  or  to  present  conditions. 
But  there  will  be  a  recurrence  of  such  questions  as  are 
here  dealt  with,  and  it  is  for  this  reason  that  I  wish  to 
enter  a  mild  protest  against  the  concreted  rule  that  a 
wholesaler  or  manufacturer  cannot  be  held  liable  to  a  re- 
mote vendee  w4iere  the  latter  has  suffered  grievous  wrongs 
because  of  errors  probably  traceable  to  the  manufacturer  or 
wholesaler.  The  weighing  of  probabilities  in  such  cases 
should  be  left  with  the  jury. 
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Eastern  Tennessee  Power  Co.  v.  E.  V.  Clbage^  et  al. 

AfBrmed  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1914.) 

1.  Eminent  Domain.    Practice  in  proceedings  to  condemn  lands. 

Petitioner  to  first  introduce  all  his  evidence  in  chief. 

Although  a  proceeding  in  which  lands  are  sought  to  be  con- 
demned under  the  power  of  eminent  domain  is  dual  In  Its 
objects  and  results,  the  one  party  seeking  to  take  the  lands 
and  the  other  seeking  compensation  therefor,  still  the  party 
seeking  to  take  should  first  introduce  all  his  evidence  in 
chief,  that  bearing  on  the  measure  of  compensation  as  well 
as  that  on  the  right  to  take,  and  the  other  party  then  in- 
troduce all  his  evidence  on  those  questions,  as  any  other  prac- 
tice would  cause  confusion. 

2.  Same.    Same,    Discretion  of  court. 

Where  the  trial  Court  has  followed  the  practice  announced  in 
the  preced4ng  head-note  and  refused  to  permit  the  party  seek- 
ing  to  condemn  to  bring  forward  its  evidence  as  to  compensa- 
tion only  after  the  parties  seeking  compensation  have  brought 
forward  their  evidence  on  that  question,  there  can  be  no 
reversal  where  no  reason  was  given  why  such  evidence  was 
not  at  first  brought  forward,  the  matter  being  largely  in  the 
discretion  of  the  trial  Court  and  no  abuse  of  that  discre- 
tion being  shown. 


From  McMinn  County. 


Appeal  from  the  Circuit  Court    of   McMinn    County. 
Sam  Brown^  Judge. 

Eugene  Ivins  for  Plaintiff  in  Error. 
27 
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CiiEM  J.  Jones  and  R.  A.  Davis  for  Defendant  in  Er- 
ror. 

Mb.  Justice  Hughes  delivered  the  following  opinion 
which  was  affirmed  by  the  Supreme  Court : 

Eastern  Tennessee  Poweb  Company^  a  corporation 
engaged  in  manufacturing  and  transmitting  electricity,  and 
having  the  power  to  exercise  the  right  of  eminent  domain 
fur  the  purpose  of  condemning  rights  of  way  through  lands 
between  its  developing  plants  and  reservoirs  and  the  cities 
and  towns  to  which  it  might  have  occasion  to  transmit  elec- 
tricity, brought  this  suit  by  petition  duly  filed  for  the  pur- 
pose of  condemning  a  right  of  way  through  a  certain  tract 
of  land  in  McMinn  County  belonging  to  defendants,  the 
lands  sought  to  be  condemned  being  a  strip  one  hundred 
feet  wide  and  of  such  length  as  that  it  contains  four  and 
thirty-six  one-hundredths  acres.  Prom  the  report  of  the 
jury  of  view  condemning  the  strip  of  land  and  fixing  its 
value  at  $1,000  and  incidental  damages  at  $200,  the  Power 
Company  appealed  to  the  Circuit  Court,  'and  from  the 
judgment  of  that  Court  fixing  the  value  of  the  strip  at 
$997.10  and  placing  incidental  damages  at  $200,  it  ap- 
pealed to  this  Court,  and  has  here  made  one  assignment  of 
error  based  on  the  action  of  the  trial  Court  in  its  rulings 
on  the  order  in  which  evidence  should  be  oflFered. 

When  the  case  was  taken  up  for  trial  in  the  Circuit 
Court,  and  after  the  petition  with  an  amendment  had  been 
read  to  the  jury,  the  parties  litigant,  evidently  to  obviate 
the  necessity  of  formal  proof  thereof,  stipulated  and  agreed 
that  the  petitioner  was  a  corporation  vested  with  the 
power  of  eminent  domain  for  the  condemnation  of  rights 
of  way ;  that  the  strip  sought  to  be  condemned  was  neces- 
sary for  its  corporate  purposes;  that  the  attempted  con- 
demnation in  the  case  was  a  proper  exercise  of  that  power ; 
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that  the  strip  sought  was  1,898  feet  long  by  100  feet  wide, 
and  contains  four  and  thirty-six  hundredths  acres,  and  was 
properly  described  in  the  petition.  These  facts  being 
agreed  to  petitioner  rested,  whereupon  the  defendants 
moved  the  Court  to  affirm  the  verdict  of  the  jury  of  view 
on  the  ground  that  petitioner  had  offered  no  evidence  on 
the  question  of  value  of  the  strip  and  damages.  The  Court 
overruled  this  motion  on  the  ground  that  the  case  was 
there  for  trial  de  novo.  Defendants  then  introduced  evi- 
dence as  to  the  value  of  the  strip  of  land,  and  incidental 
damages.  By  the  witnesses  thus  offered  it  was  shown  that 
the  lands  lie  in  about  one  hundred  yards  of  the  court  house 
at  Athens,  the  county  seat  of  McMinn  County;  that  they 
were  suitable  for  building  purposes,  and  had  previously 
to  the  bringing  of  the  condemnation  proceedings,  been  laid 
off  into  town  or  city  lots  with  a  view  of  putting  the  lots 
on  the  market,  but  that,  notwithstanding  this  value,  they 
had  been  used  for  agricultural  purposes.  These  witnesses  of- 
fered by  defendants  estimated  the  value  of  the  strip  taken 
at  all  the  way  from  $2,500  for  the  strip  to  $150  per  acre, 
or  $654  for  the  strip,  and  estimated  the  incidental  damages 
at  all  the  way  from  $500  to  $200.  Wlien  defendants  closed 
their  testimony  petitioner  introduced  a  witness  whom  it 
proposed  to  examine  on  the  question  of  the  value  of  the 
land  and  incidental  damages,  but  defendants  objected  to 
this  testimony  being  then  offered  by  petitioner,  insisting 
that  such  would  have  been  proper  as  evidence  in  chief  only, 
and  was  not  proper  in  rebuttal,  and  that  therefore  it  was 
incumbent  on  defendant  to  have  introduced  it  in  chief 
rather  than  in  rebuttal.  The  record  before  us  shows  that 
after  the  question  had  been  argued  to  the  Court  and  con- 
sidered by  it  the  objection  was  sustained  and  the  witness 
was  not  permitted  to  testify  on  the  questions  of  value  and 
damages.     Petitioner  objected  to  this  ruling  of  the  Court 
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and  offered  three  other  witnesses  whom  it  proposed  to  ex- 
amine on  the  same  question,  but  the  Court  adhered  to  its 
ruling,  and  the  testimony  of  these  witnesses  was  not  per- 
mitted to  go  to  the  jury,  though  they  were  examined  and 
cross-examined  before  the  Judge  in  the  absence  of  the  jury 
and  their  testimony  preserved  in  the  bill  of  exceptions. 
These  witnesses  offered  by  petitioner  estimated  the  value 
of  the  strip  sought  to  be  condemned  at  from  $500  to  $365 ; 
and  all  of  them  except  one  testifying  that  there  would  be 
no  incidental  damages,  the  one  witness  fixing  such  inci- 
dental damages  at  $100. 

The  matter  complained  of  hera  is  that  the  trial  Court 
committed  error  in  not  permitting  the  petitioner  to  ex- 
amine the  witnesses  introduced  by  it  as  to  value  and  dam- 
ages before  the  jury;  and  the  question  which  was  argued 
chiefly  at  the  bar  of  this  Court,  and  which  is  pressed  in 
the  briefs  of  counsel,  is  whether  or  not  the  defendants  had 
on  them  the  burden  of  proving  the  value  of  the  strip  sought 
to  be  condemned  and  the  damages  incident  to  such  condem- 
nation; it  being  insisted  by  attorney  for  petitioner  that 
if  defendants  had  such  burden  the  proper  practice  was  to 
require  them  to  introduce  their  witnesses  first  in  chief  on 
that  question  and  then  permit  petitioner  to  introduce  its 
witnesses,  while  counsel  for  defendants  insist  that  the 
burden  of  proof  was  on  the  petitioner  and  that  therefore 
the  correct  practice  required  it  to  first  introduce  its  evi- 
dence on  those  questions  and  then  permit  defendant?  to 
introduce  its  evidence  relative  thereto.  By  counsel  for  de- 
fendants it  is  said  that  petitioner  was  the  complainant  in 
the  suit  for  all  purposes  and  should  have  introduced  all  of 
its  pertinent  proof  in  chief,  that  on  the  question  of  value 
and  damages  as  well  as  that  on  its  right  to  condemn. 

Counsel  for  petitioner  cites  and  relies  chiefly  on  the  eases 
of  Alloway  v.  Nashville,  4  Pickle,  510;  and  Tenn,  Central 
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Railroad  Co.  v.  Campbell,  1  Gates,  640,  wherein,  and  espe- 
cially in  the  Campbell  case,  it  is  pointed  out  that  the  con- 
demnation proceeding  is  of  a  dual  nature,  the  plaintiff  re- 
covering the  land  sought  to  be  appropriated  and  defendant 
the  value  of  the  land  taken  and  damages  accruing  to  the 
remainder,  or  that  not  taken ;  and  it  cannot  be  questioned 
that  the  burden  of  proof  is  on  the  parties  respectively  as 
pointed  out  in  these  cases.  It  appears,  however,  that  this 
matter  of  burden  of  proof  does  not  necessarily  control  as 
to  who  shall  first  introduce  evidence.  It  frequently  hap- 
pens that  on  certain  issues  in  a  litigation  the  party  plaintiff 
or  complainant  may  have  the  burden  of  proof,  while  in 
the  same  suit  the  party  defendant  may  on  other  issues  have 
the  burden.  Still,  as  is  well  known,  this  does  not  mean 
that  the  party  plaintiff  or  complainant  must  first  intro- 
duce only  that  evidence  bearing  on  the  issue  or  issues  ou 
which  he  has  the  burden  of  proof,  and  that  the  party  de- 
fendant must  then  introduce  his  evidence  on  such  question 
or  questions  only,  and  that  after  the  parties  liave  tlius 
brought  out  their  evidence  bearing  on  part  of  the  issues 
involved  the  party  defendant  must  introduce  his  evidence 
on  that  issue  or  those  issues  where  he  has  the  burden  of 
proof,  and  the  party  plaintiff  or  complainant  follow  with 
its  proof  on  such  question  or  questions.  If  such  were  the 
practice  it  would  result  in  much  confusion.  Such  a  rule 
would  require  a  hearing  on  different  questions  or  issues  in 
the  same  suit,  just  as  if  they  formed  separate  and  distinct 
suits,  and  would  thus  give  the  effect  of  having  a  trial  within 
a  trial,  and  necessarily  producing  much  confusion.  The  sim- 
pler course  certainly  is  that  usually  followed,  which  requires 
plaintiff  or  complainant  to  introduce  all  his  evidence  in 
chief  on  all  the  issues  involved  which  depend  on  the  evi- 
dence for  their  solution,  and  defendant  to  then  follow  with 
all  his  evidece  on  such  issue;  and  we  see  no  reason  why 
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such  course  should  not  be  pursued  in  condemnation  pro- 
ceedings although  on  some  question  the  petitioner  has  the 
burden  of  proof  and  on  others  the  defendant  has  the  bur- 
den. We  think  that  such  practice  as  the  trial  Court  re- 
quired in  the  instant  case  was  proper,  especially  when  the 
attitude  of  the  case  in  the  trial  Court  is  considered.  The 
case  had  been  appealed  to  the  trial  Court  on  cUl  issues,  and 
it  there  stood  for  trial  both  as  to  the  right  to  condemn  the 
lands,  and  as  to  the  value  of  the  lands  taken  and  damages 
to  such  ss  were  not  taken.  This  was  recognized  by  the  par- 
ties when  the  trial  was  gone  into,  and  when,  by  the  agree- 
ment in  lieu  of  evidence,  the  necessity  of  the  petitioner's 
proving  its  right  to  condemn  was  dispensed  with,  as  was 
unquestionably  done.  When  this  agreement  was  made, 
after  the  jury  had  been  impanelled  and  the  petition  read, 
petitioner  rested,  having  made  out  its  case,  thus  showing 
that  the  parties  recognized  the  agreement  as  simply  sup- 
plying the  place  evidence.  We  do  not  mean  to  hold  or 
intimate  what  the  proper  practice  would  be  in  a  case  where 
the  question  of  the  right  of  condemnation  has  been  eli- 
minated, and  the  only  question  before  the  Court  is  the 
matter  of  value  and  damages,  a  situation  that  might  arise, 
as  is  pointed  out  in  the  case  of  Cunnifigham  v.  Terminal 
Co,,  18  Cates,  343.  Such  is  not  the  case  here,  but  this 
is  a  case  wliere  the  questions  were  before  the  Circuit  Court 
both  as  to  the  right  of  petitioner  to  condemn  and  the  right 
of  defendants  to  value  and  damages;  and  in  the  judgment 
of  that  Court  the  rights  of  the  parties  on  both  these  ques- 
tions were  fixed. 

Another  matter  of  consideration  which  lends  aid  to  the 
view  that  the  petitioner  should  oflFer  all  of  its  pertinent 
evidence  as  evidence  in  chief  when  first  introducing  its 
testimony,  is  that  under  the  holding  in  the  AUoway  case 
petitioner  had  the  o})ening  and  closing  of  the  argument 
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before  the  jury  on  all  questions.  4  Pickle,  526.  I  would 
be  anomilous  and  confusing  to  require  the  petitioner  to 
introduce  in  chief  only  its  evidence  on  the  right  to  con- 
demn and  then  in  rebuttal  its  evidence  on  the  question  of 
value,  and  yet  say  it  shall  open  and  close  the  argument  on 
all  questions.  Such  practice  would  simply  intensify  the 
confusion  that  would  result  from  such  course  of  introduc- 
ing  evidence  as  is  contended  for  by  counsel  for  petitioner. 
For  these  reasons  we  believe  the  trial  Court  acted  on  the 
proper  principle  when  holding  that  petitioner  should  have 
introduced  all  of  its  evidence  in  chief  before  defendants 
were  required  to  introduce  any  of  their  evidence. 

Still  the  question  of  practice  here  involved  not  having 
been  expressly  passed  on  by  the  Appellate  Courts  in  Ten- 
nessee, it  might  be  said  that  the  procedure  required  by  the 
trial  Court  worked  harshly  in  that  it  permitted  defendants 
to  get  their  evidence  as  to  value  and  damages  before  the 
jury,  and  that,  too,  under  a  practice  not  settled,  so  that 
petitioner  might  properly  have  conceived  that  it  would  be 
permitted  to  introduce  its  evidence  as  to  value  and  damages 
in  rebuttal,  and  that  therefore  though  the  proper  practice 
might  be  as  herein  announced,  still  the  trial  Court  in  his 
discretion  should  have  permitted  petitioner  to  introduce  its 
evidence  as  to  value  and  damages  after  defendants  had  in- 
troduced theirs  on  those  questions.  Such  a  suggestion, 
while  it  carries  weight,  is  not,  as  we  think,  controlling.  In 
Smith  v.  Britton,  4  Hump.,  201,  the  trial  Court  refused 
to  permit  any  rebuttal  evidence  in  corroboration  of  plain- 
tiff's witness  in  chief  where  defendant  had  attacked  such 
witness'  character  after  his  testimony  in  chief  had  been 
given.  After  holding  that  such  corroborating  testimony 
was  itself  testimony  in  chief,  and  in  speaking  of  the  rule 
requiring  plaintiff  in  his  opening  to  introduce  all  of  his 
evidence  going  to  establish  his  rights  of  action,  and  after 
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observing  that  permission  to  violate  such  rule  should  not 
be  granted  '^except  for  good  and  suflScient  reasons  shown," 
it  was  said : 

*^The  relaxing  of  the  rule,  then,  is  a  matter  of  discre- 
tion with  the  Court ;  and  so  difficult  is  it  to  reverse  for  the 
exercise  of  a  discretion  that  many  Courts  have  refused  to 
do  so ;  but  in  this  State  it  has  been  held  that  the  wrong  ex- 
ercise of  a  legal  discretion  is  a  matter  of  error;  but  then 
it  must  be  gross  and  palpable,  and  not  subject  to  hesita- 
tion or  doubt." 

This  holding  in  Smith  v.  Britton  was  expressly  approved 
in  the  later  case  of  Railroad  v.  Ilunton,  6  Cates,  623,  the 
exact  language  of  the  earlier  case  being  quoted  in  the  lat- 
ter. 

Applying  the  rule  of  the  Smith-Britton  case  to  the  facts 
of  the  case  at  bar  it  can  be  said  that  no  "good  and  suffi- 
cient reason"  was  shown  or  was  offered  in  the  Court  below 
for  a  relaxation  of  the  rule  applied  and  enforced  by  the 
trial  Court,  and  there  is  no  showing  that  the  discretion 
exercised  by  the  trial  Court  was  "gross  and  palpable,"  and 
it  cannot  be  said  to  be  free  from  "hesitation  or  doubt," 
the  fact  being  that  no  reason  appears  to  have  been  given 
in  the  trial  for  petitioner's  not. offering  all  of  its  evidence 
in  its  opening.  It  is  not  pretended  by  it  or  in  its  behalf 
that  it  was  misguided  by  any  preconceived  idea  of  the 
proper  practice. 

For  the  reasons  indicated,  we  are  of  opinion  there  is  no 
reversible  error  in  the  matter  complained  of,  and  the  judg- 
ment of  the  lower  Court  j^hould  be  affirmed. 
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HiGOiNs,  Judge,  dissenting : 

I  cannot  yield  my  assent  to  the  proposition  that 
it  is  the  duty  of  the  condemnor  in  a  condem- 
nation proceeding  to  introduce  evidence  in  the  first 
instance  as  to  damages  where  the  right  to  condemn  is  un- 
disputed. I  think  the  more  logical  and  consistent  view  is 
to  treat  the  landowner  as  the  plaintiff,  or  at  least  to  let 
him  assume  that  attitude.  He  certainlv  stands  as  an  affirm- 
ant.  He  asserts  that  his  land  is  of  certain  value.  The 
taker  denies  this  and  seeks  to  reduce  it.  The  owner  in- 
sists that  he  has  been  incidentally  damaged.  The  taker 
disputes  this  or  urges  incidental  benefits  by  way  of  set-off, 
which  is  purely  defensive.  Again,  it  has  been  decided 
time  and  again  in  this  State  that  there  are  two  lawsuits 
involved  in  a  condemnation  case.  In  one  of  these  the  land- 
owner must  be  treated  as  plaintiff,  and  I  am  unable  to  see 
how  he  can  be  treated  as  defendant  without  there  be  re- 
traction of  what  has  been  many  times  announced :  Cim- 
ningham  v.  Terminal  Co.,  18  Gates,  343. 
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Vance  Hale  v.  Rogersville  Electric  Company. 

Wit  of  certiorari  denied  by  the  Supreme  Court. 
(Kn^xville.     September  Term,  1915.) 


1.  PiTBLic  Service  C*ohpobation.     Duties    between    citizens    an4,. 

reciprocal. 

The  duties  which  a  public  service  corporation — one  organized  to 
serve  the  public,  and  the  duties  which  tile  citlsens  owe  to  II 
are  so  far  reciprocal  that  any  rule,  or  regulation,  or  coam- 
of  dealing  between  them  which  does  not  secure  the  Just  rights 
of  both  ou^t  not  to  be  adopted,  and  cannot  receive  the  sanc- 
tion of  the  Courts. 

2.  Same.    Euxttbic  Company.    One  not  taking  its  cwrent  for  reg- 

ular use  not  a  patron  or  customer. 

One  not  taking  or  offering  to  take  for  regular  use,  but  seeking 
to  take  or  tie  up  for  use  only  in  emergencies,  the  current  of 
an  electric  company,  organized  and  existing  as  a  public  serv- 
ice corporation,  is  not  a  customer  or  user  who  can  make  de- 
mands on  the  corporation  as  to  furnishing  him  current. 

3.  Same.    Same.    Citizen  cannot  nmke  inequitable  demand  of. 

A  citizen  Interested  in  one  electric  company,  and  using  its  cur- 
rent primarily  to  supply  his  puri>oses,  cannot  demand  of  a 
rival  company  that  it  tie  up  and  hold,  for  emergencies  only, 
it«  current  at  a  minimum  rate,  when  to  do  so  would  be  to 
deprive  other  citizens  of  it,  and  at  a  sacrifice  to  the  company 
itself. 

4.  Same.     Same.     May  put  in  differcjit  classes  patrons  or  cus- 

tomers whose  uses  and  demands  differ. 

A  corporation  of  the  character  indicated  In  preceding  headnotes 
may  put  those  customers  who  take  current  for  emergencies 
only  in  different  classes  from  those  who  take  for  regular  use, 
and  charge  them  a  higher  rate. 
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5.   Same.     Same.    Rates  regulated  hy  circumstances. 

A  different  rate  may  be  cbargecL  for  electric  current  as  circum- 
stances differ,  such  as  the  amount  of  current  used,  number 
of  lights,  time  furnished,  distance  from  main  or  feed  line,  etc. 


Fbom  Hawkins  County. 


Appeal  from  the  Chancery  Court  of  Hawkins  County. 
Hugh  G.  Kyle^  Chancellor. 

CuESTNUT  &  PoKTUTM  for  Complainant 

BowEx  ^  Thompson  for  Defendant. 

Mk.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Complainant^  Vance  Hale,  is  the  proprietor  of  a  mov- 
ing picture  show  in  Eogersville,  Tennessee^  and  the  de- 
fendant, Kogersville  Electric  Company,  is  a  public  serv- 
ice corporation  engaged  in  furnishing  electricity  to  the 
people  and  industries  of  Rogersville ;  and  the  original  bill 
in  this  cause  alleges  that  defendant,  in  the  matter  of  fur- 
nishing complainant's  picture  show  with  electricity  for 
power  and  lighting  puriK)se»s,  was  guilty  of  improper  and 
illegal  discrimination  in  refusing  to  furnish  the  electric 
current  at  a  rate  at  which  it  should  be  furnished,  and  seeks 
to  enjoin  and  prevent  the  discrimination.  The  Chancellor 
granted  the  relief  sought,  and  defendant  appealed  to  {this 
Court,  and  has  here  assigned  errors. 

The  original  bill  was  filed  December,  1913.  Something 
less  than  a  year  before  that  time  complainant  became  the 
proprietor  of  the  picture  show.  The  town  of  Eogersville 
was  then  supplied  with  electricity  for  lighting  and  power 
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purposes  by  the  defendant  only,  it  being  at  that  time  the 
only  electric  company  operating  there.  Complainant  had 
been,  preceding  the  time  he  embarked  in  the  maving  picture 
enterprise,  and  was  then,  in  the  employ  of  defendant  as  its 
electrician.  Because  of  the  relations  existing  between  com- 
plainant and  defendant,  defendant  began  furnishing  com- 
plainant the  electric  current  for  use  in  connection  with  his 
picture  show  at  a  less  rate  than  it  was  furnishing  to  other 
people  or  users.  Its  uniform  rate  to  users  of  the  electric 
current  for  lighting  purposes  at  the  time  complainant  be- 
gan operating  his  picture  show  was  seven  cents  per  kilo- 
watt hour  with  a  minimum  charge  of  $1.00  per  month,  and 
still  cheaper  rates  per  kilowatt  hour  with  a  higher  mini- 
mum to  users  for  power  purposes  was  being  charged.  Com- 
plainant used,  in  connection  with  his  his  picture  show,  from 
three  and  one-half  to  five  horsepower  of  the  electric  cur- 
rent while  the  show  was  in  operation,  some  of  which  was 
used  for  power  purposes  and  some  for  lighting  purposes. 
Although  complainant  was  then  given  a  minimum  rate  of 
$1.00  per  month,  he  used,  according  to  his  own  estimate, 
$16.00  to  $18.00  worth  of  current  per  month,  even  at  the 
low  rate  at  which  it  was  furnished  to  him,  but  as  the  amount 
used  by  him  is  estimated  by  another  he  used  perhaps  more 
than  that,  and  what  would  have  amounted  to  about  $24.00 
per  month  had  he  been  charged  the  usual  rates  to  users 
who  took  the  electric  current  for  lighting  purposes.  After 
complainant  had  been  using  the  current  in  connection  with 
his  picture  show  for  some  months,  he  organized  another 
and  separate  corporation  for  the  purpose  of  manufacturing 
and  selling  electricity.  When  that  new  electric  company 
was  organized  and  put  in  operation  complainant  became 
its  manager  and  president  and  chief  stockholder,  and  be- 
gan using  chiefly  the  current  produced  by  his  own  com- 
pany to  furnish  the  lights  and  power  necessary  to  run  his 
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picture  show.  When  he  first  began  furnishing  by  his  own 
.  electric  plant  the  current  for  his  picture  show  his  plant 
was  not  in  position  to  furnish  all  the  current  he  needed, 
but  he  used  it  for  the  purpose  of  furnishing  the  current 
insofar  as  it  could  do  so,  and  soon  his  plant  got  to  the 
point  where  it  could  furnish  all  the  electric  current  neces- 
sary for  his  purposes.  Still,  it  appears,  there  were  occa- 
sions when  his  own  electric  plant  would,  for  various  rea- 
sons, have  to  shut  down  temporarily,  or,  in  any  event, 
cease  to  furnish  current,  and  in  order  to  guard  against  the 
contingency  of  having  to  stop  his  picture  show  on  such 
occasions,  complainant  desired  to  remain  a  patron  of  de- 
fendant for  the  purpose  of  using  its  power  when  such  emer- 
gency should  arise,  and  did  so  retain  it  for  some  months. 
After  complainant^s  own  electric  plant  became  thoroughly 
established  he  severed  his  connection  with  the  defendant 
company  as  its  electrician,  and  was  no  longer  in  its  em- 
ploy. The  relation  of  employer  and  employe  between  com- 
plainant and  defendant  having  thus  ceased,  and  complain- 
ant continuing  to  use  primarily  the  current  from  his  own 
electric  plant  for  the  purpose  of  supplying  his  picture  show, 
and  therefore  paying  to  defendant  a  very  small  amount 
for  its  electric  current,  defendant  changed  or  sought  to 
change  the  rate  at  which  it  had  been  previously  furnish- 
ing complainant  the  electric  current,  and  established  a  new 
rate  with  a  minimum  charge  of  $15.00  per  month.  Mat- 
ters ran  along  for  something  like  two  months  under  this 
effort  to  put  in  force  the  changed  rate,  when  complainant 
refused  to  pay  the  minimum  charge  of  $15.00  per  month, 
and  thereupon  defendant  refiused  to  furnish  the  electric 
current  on  any  other  basis.  This  suit  resulted,  the  object 
of  the  suit  being  to  require  defendant,  by  injunction,  to 
furnish  to  complainant,  or  rather  to  hold  in  readiness  for 
him,  sufficient  electric  current  to  run  his  picture  show  at 
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the  minimum  rate  of  $1.00  per  month;  and,  as  already 
stated,  the  Chancellor  granted  the  relief  sought. 

The  undisputed  evidence  is  that  electric  currents  are 
usually  furnished  to  moving  picture  shows  at  the  same 
rate  at  which  they  are  furnished  for  illuminating  purposes 
and  not  at  the  rate  at  which  they  are  furnished  to  power 
users.  But  it  is  shown  that  the  demands  made  by  com- 
plainant, which  he  seeks  to  enforce  by  this  suit,  if  com- 
plied with,  mean  simply  that  defendant  would  be  holding 
in  readiness  for  him  a  sufficient  electric  current  to  run 
his  entire  picture  show,  which  would  be  worth  from  $25.00 
to  $35.00  per  month,  and  yet,  because  of  the  situation  of 
the  parties,  complainant  would  be  paying  only  or  very 
little  more  than  $1.00  per  month  as  the  consideration 
therefor.  This  results  because,  with  complainant  using 
primarily  the  current  furnished  by  his  own  plant,  and 
using  the  current  furnished  by  defendant  only  on  occasions 
when,  for  any  reason  his  plant  could  not  furnish  it,  the 
amount  of  defendant's  current  used  would  not  exceed  the 
minimum.  The  evidence  is  that  for  the  month  of  Sep- 
tember, 1913,  when  as  it  appears  complainant's  own  com- 
pany was  not  able  to  furnish  all  the  current  needed,  he 
used  only  $4.75  worth  of  current  furnished  by  the  de- 
fendant; but  from  October  1st  to  November  19th,  or  more 
than  a  month  and  one-half,  he  used  only  twenty-five  cents 
worth  of  defendant's  current,  and  from  November  19th  to 
December  30th,  almost  a  month  and  one-half,  he  used 
only  $1.60  worth,  and  for  the  month  of  January  follow- 
ing he  used  only  ten  cents  worth,  and  for  the  next  month 
thereafter  he  used  none  whatever.  Yet  for  all  this  period 
of  seven  months,  according  to  the  testimony,  he  had  re- 
quired defendant  to  produce,  but  tied  up  and  prevented 
it  from  selling  to  others,  current  that  would  have  been 
worth  to  it  from  $25,00  to  $35.00  per  month,  or  in  the 
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aggregate  from  $175.00  to  $245.00.  This  situation  when 
analyzed  means  that  for  seven  months  from  Septenil)er  1, 
1913,  to  April  1,  1914,  complainant,  although  he  had  de- 
prived defendant  of  the  use  of  almost  or  more  than  $200.00 
worth  of  electric  current,  or  had  required  it  to  develop  and 
keep  that  much  in  stock  for  him,  had  paid  it  only  $12.05, 
even  counting  the  minimum  of  $1.00  per  month  for  the 
months  that  less  than  the  minimum  had  been  used ;  and  yet 
during  that  time  complainant  had  been  an  actual  and 
bona  fide  customer  of  his  own  electric  plant.  Still  he  in- 
sists that  because  defendant  is  a  public  service  corpora- 
tion, having  imposed  on  it  obligations  to  furnish  to  all 
alike  its  current  at  fixed  rates,  and  because  his  use  comes 
under  the  classification  of  light  users,  he  is  entitled  to 
the  right  to  prevent  defendant  from  selling  its  current  to 
other  users,  or  if  it  had  no. demand  therefor,  still  requir- 
ing it  to  manufacture  and  keep  on  hands  for  complainant's 
use  the  full  supply  necessary  to  run  his  business.  Such 
an  insistence  does  not  impress  this  Court  as  being  equi- 
table; in  fact,  it  cannot  be  equitable;  and  the  inquiry  is, 
does  the  law  require  defendant  to  manufacture  and  hold 
in  readiness  for  complainant  such  current  as  he  is  liable 
at  any  time  to  need,  or  which  he,  Avhether  needing  it  for 
actual  use  or  not,  has  the  right  to  call  for  and  use  only 
when  it  suits  his  convenience  or  whims.  Wc  are  of  opin- 
ion the  law  makes  no  such  requirements,  and  that  com- 
plainant is  not  entitled  to  the  relief  he  seeks. 

In  the  first  place  public  service  corporations  are  organ- 
ized, permitted  to  exist  and  conduct  tlieir  enter|)rises  for 
the  purpose  of  actually  serving  the  public,  and  if  com- 
plainant were  a  patron  of  it,  taking  and  using  its  electric 
current,  his  position  would  bo  much  more  equitable,  and 
he  would  be  entitled  to  more  consideration  than  under  the 
circumstances  presented.     In  fact,  if  he  were  actually  a 
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bona  fide  user  of  defendant's  electric  current,  the  minimum 
rate  of  $1.00  per  month  would  be  meaningless  to  him,  be- 
cause, according  to  all  the  evidence  he  would  use  each 
month  vastly  more  than  such  minimum ;  and  for  the  same 
reason  the  fact  referred  to  in  the  evidence  and  brief  on 
behalf  of  complainant  that  some  of  the  patrons  of  defend- 
ants who  use  its  current  for  lighting  purposes,  use  as  much 
as  $14.00  worth  per  month,  signifies  nothing.  This  is 
true  for  the  very  reason  that  where  a  bona  fide  light  user 
takes  every  month  and  pays  for  more  of  the  current  than 
the  minimum  rate  would  be  he  is  paying,  not  the  mini- 
mum, but  for  what  he  gets.  Whether  the  minimum  rate  is 
$1.00  or  less  means  nothing  to  him;  but  such  is  not  the 
situation  with  complainant.  He  desires  to  require  de- 
fendant to  manufacture  and  hold  in  reserve  for  him  elec- 
tricity worth  more  than  $25.00  per  month,  and  yet  pay 
for  the  use  thereof  perhaps  never  more  than  $1.00,  so  that 
the  minimum  rate  becomes  a  large  factor  for  him,  viewing 
the  situation  from  his  standpoint.  Not  only  this;  at  the 
same  time  his  scheme  would  be  requiring  defendant  to 
manufacture  and  hold  in  reserve  for  him  electricity  worth 
more  than  $25.00  per  month,  and  requiring  him  to  pay 
therefor  only  $1.00,  he  would  be  the  actual  bona  fide  user 
of  the  electric  current  of  another  corporation ;  all  of  which 
means  that  while  he  would  be  building  up  and  supporting 
his  own  corporation,  he  would  be  making  demands  on  his 
rival,  which,  if  granted  and  indulged  in  by  many,  would 
simply  spell  bankruptcy  for  the  rival,  it  being  undisputed 
that  it  would  cost  defendant  even  more  than  $15.00  per 
month  to  treat  complainant  as  a  patron  or  user  of  its  cur- 
rent and  manufacture  and  hold  in  readiness  for  him  the 
current  he  requires  in  his  business ;  yet  $15.00  per  month 
is  the  minimum  at  which  defendant  offers  to  comply  with 
complainant's  demands,  it  will  be  remembered.     Suppose 
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complainant  were  not  the  only  one  making  such  demand 
as  this,  but  that  others  interested  in  complainant's  electric 
company  and  using  primarily  it&  current  should  make  the 
same  demands,  it  would  simply  mean,  if  the  number  mak- 
.ing  such  demands  were  sufficient,  that  defendant  would 
have  to  go  out  of  business;  and  yet  such  corporations  are 
organized  and  maintained,  and  given  the  powers  they  pos- 
sess, in  order  that  they  may  serve  the  public,  not  that  they 
may  be  put  out  of  business  by  such  inequitable  demands. 
Neither  justice  nor  law  sanctions  such  course  as  complain- 
ant desires  to  pursue. 

In  Indiwna  Natural  <&  Illummating  Oas  Co.  v.  State, 
ex  rel.,  168  Ind.,  516;  57  L.  R  A.,  761,  a  customer  of  a 
gas  company  complained  of  unjust  discrimination  in  the 
matter  of  furnishing  him  gas,  the  discrimination  charged 
consisting,  as  in  the  case  at  bar,  in  charging  the  complain- 
ing party  with  gas  for  lights  at  a  rate  higher  than  was 
being  charged  to  other  users  coming  under  the  same  class. 
And  it  appeared  in  that  case  that  there  was  actual  dis- 
crimination of  the  character  complained  of,  but  it  was 
held  that  before  a  discrimination  could  become  unlawful 
such  as  to  authorize  the  Courts  to  grant  relief  against  it, 
it  must  be  unjust  and  oppressive.  To  the  same  effect  is 
the  case  of  Boerth  v.  Detroit  City  Oas  Co,,  152  Mich., 
654,  18  L.  E.  A.  (N.  S.),  1197;  and  see  3  Thompson  on 
Corporations  (3d  Ed.),  section  2984. 

Still  another  reason  why  complainant  is  not  in  posi- 
tion to  make  demands  as  a  customer  or  user  of  the  elec- 
tric current  furnished  by  defendant,  is  that  he  is  not  in 
fact  and  does  not  offer  to  become  a  bona  fide  user  of  the 
electric  current  furnished  by  defendant,  but,  as  already 
herein  explained,  is  simply  using  or  attempting  to  use  his 
position  to  take  an  advantage  of  defendant  that  would  not 
only  injure  defendant  but  injure  the  public  which  is  to  be 
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served.     Public  service  corporations  are  required  to  serve 
only  bofia  fide  patrons  or  customers. 

The  case  of  Fleming  v.  MoiUgomery  Light  Co,,  100 
Ala.,  657,  is  in  point  here.  In  that  case  suit  was  brought 
to  enjoin  a  public  service  corporation  engaged  in  furnish- 
ing gas  for  lighting  purposes  from  removing  its  gas  meter 
from  the  premises  of  complainant  and  from  refusing  to 
furnish  gas  to  him.  In  the  opinion  it  is  said:  "Stript 
of  the  statement  of  facts  necessary  to  present  the  complain- 
ant's case  in  an  intelligible  form,  the  one  question  raised  is, 
whether  the  assumption  to  supply  the  inhabitants  of  the 
city  of  Montgomery  with  gas,  imposes  the  legal  duty  on 
the  company  to  furnish  gas  meters  and  keep  on  hand  a 
sufficient  quantity  of  gas  for  inhabitants  who  do  not  use 
or  consume  gas,  but  who  desire  to  be  supplied  *with  meters 
and  connections  with  the  defendant's  gas  pipes  so  that  in 
case  an  accident  which  is  apt  to  occur,  should  happen  they 
could  use  the  gas ;' "  and  in  answer  to  the  question  thus 
raised,  it  is  further  said,  "at  one  time  complainant  used 
gas  for  lights,  but  at  the  time  of  the  filing  of  the  bill,  and 
previous  thereto,  complainant  used  in  his  building  elec- 
tric lights  furnished  by  a  different  company,  or  corpora- 
tion, and  was  not  a  patron  of  defendant  company,  and  the 
injunction  was  to  make  provision  'to  use  gas'  in  case  an 
accident  should  happen  to  the  electric  lights  in  use  by 
orator. 

"Plaintiff's  contention  is,  that  although  he  has  made 
other  arrangements  with  a  different  company  for  light, 
yet  it  is  the  duty  of  respondent  to  keep  on  hand  gas  and 
electricity  with  proper  meters  and  connections  and  electric 
burners  'in  case  of  an  accident'  to  the  company  which  has 
contracted  to  supply  him,  and  that,  too,  without  any  cor^ 
responding  obligation  on  his  part  to  use  the  gas  of  the  de- 
fendant.    We  can  find  no  such  provision  in  the  contract 


STATE  OF  TENNESSEE.  435 

Hale  17.  Electric  Co. 

between  tlie  city  and  respondent;  expressed  or  implied. 
There  is  no  equality  or  equity  in  such  a  proposition;"  and 
the  relief  sought  was  denied. 

The  case  of  Fleming  v.  Montgomery  Light  Co.  is  cited 
with  approval  by  the  Supreme  Court  of  Alabama  in  the 
later  case,  decided  in  1910,  of  Montgomery  Light  &  Power 
Co.  V.  Watts,  26  L.  E.  A.  (N.  S.),  1109. 

As  said  in  Williams  v.  Mutual  Oas  Co.,  52  Mich.,  499, 
50  Am.  Rep.,  266,  in  speaking  of  the  fact  that  the  obliga- 
tions of  public  service  corporations  to  their  customers  and 
of  the  customers  toward  the  corporation  are  mutual,  each 
owing  duties  to  the  other:  "The  duty  of  the  company 
toward  the  citizens  and  that  of  the  citizen  toward  the  com- 
pany, is  somewhat  reciprocal,  and  any  rule  or  regulation 
or  course  of  dealing  between  the  parties  which  does  not 
secure  the  just  rights  of  both  ought  not  to  be  adopted,  and 
cannot  receive  the  sanction  of  the  Courts." 

Still  another  reason  why  complainant  cannot  succeed  in 
his  suit,  even  if  he  could  be  treated  as  a  patron  or  customer 
of  defendant,  and  if  the  question  of  his  position  being  in- 
equitable could  be  disregarded,  is  that  his  situation  is  such 
as  to  justify  the  placing  of  him  in  a  different  class  from 
the  ordinary  user  of  electricity  for  illuminating  purposes. 
There  are  a  number  of  reasons  that  would  justify  placing 
him  in  a  separate  class,  some  of  which  are  that  a  large  part 
of  the  current  he  takes  is  taken  in  the  daytime  and  not 
at  night,  whereas  the  ordinary  user  for  illuminating  pur- 
poses takes  at  night.  Another  reason  is,  even  if  he  be  re- 
garded as  a  patron  or  user,  that  his  demand  is  not  for  the 
ordinary  use,  but  rather  to  require  a  supply  held  in  re- 
serve for  him,  and  the  amount -of  electricity  that  complain- 
ant would  have  to  reserve  or  'Tceep  in  store"  would  be  out 
of  all  proportion  to  the  minimum  charge.  Other  facts  jus- 
tifying his  being  put  in  a  separate  class  are  that  complain- 
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ant  was  taking  more  of  the  current  than  the  ordinary  light 
user,  and,  as  already  indicated  herein,  was  using  some  of 
it  for  power  purposes.  While  possibly  no  one  of  these 
special  circumstances  would  justify  putting  complainant 
in  a  separate  class  from  the  ordinary  user  who  takes  cur- 
rent for  illuminating  purposes,  we  think  it  clear  that  all 
of  them  considered  together  would  justify  such  course. 

As  said  in  Pond  on  Public  Utilities,  section  213,  an  ob- 
servation bearing  both  on  the  question  of  classification  and 
the  fact  that  the  right  to  be  supplied  with  conveniences 
furnished  by  public  service  corporations  is  limited  to  ordi- 
nary uses  for  which  such  services  are  adopted:  ''There 
can  be  no  absolute  right  to  be  supplied  with  the  conveni- 
ences of  municipal  public  utilities  for  the  service  furnished 
is  necessarily  limited  to  the  ordinary  uses  for  which  it  is 
adopted  and  to  the  locality  where  it  is  offered.  And  while 
the  public  service  corporation  cannot  act  arbitrarily  or  dis- 
criminate among  its  customers,  present  or  prospective, 
where  similarly  situated,  by  way  of  favoring  one  customer 
of  a  class  or  one  class  over  others,  a  distinction  may  be 
made  between  different  customers  or  classes  of  customers 
on  account  of  location,  amount  of  consumption,  or  such 
other  material  conditions  which  distinguish  them  from 
each  other  or  from  other  classes." 

Another  recent  authority,  Curtis  on  the  Law  of  Electric- 
ity, at  section  40,  announces  the  following  which  is  also 
applicable  here:  "To  show  a  discrimination  based  on  a 
difference  in  the  rate  charged  similarity  in  all  material  re- 
spects must  be  shown  in  the  circumstances  and  conditions 
of  the  two  services,  or  the  differences  existing  between  the 
two  services  must  be  shown  to  be  disproportionate  to  differ- 
ence between  the  two  rates.  A  difference  in  rate  may  be 
justified  by  a  difference  in  the  amount  of  current  used,  num- 
ber of  lights,  the  time  of  day  electricity  is  furnished,  dis- 
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tance  from  the  main  or  feed  line,  access  to  the  property 
served,  or  in  the  appliances  or  other  lights  furnished  in 
connection  with  the  service.  A  higher  rate  per  kilowatt 
hour  may  be  charged  a  customer  who  does  not  agree  to  take 
any  specified  amount  of  current  than  is  charged  one  who 
guarantees  to  use  a  certain  amount  of  energy  and  to  pay 
for  the  same  whether  used  or  not.  And  a  low^er  rate  may 
properly  be  allowed  to  a  customer  who  consumes  a  certain 
amount  and  pledges  himself  to  deal  exclusively  with  the 
company  for  a  stated  period  than  to  a  customer  who  con- 
sumes a  less  amount  without  binding  himself  to  take  the 
current  for  any  particular  period." 

For  either  or  all  of  the  reasons  herein  set  out  we  are 
of  opinion  the  decree  of  the  Chancellor  was  erroneous,  and 
it  is  reversed,  but  an  injunction  having  been  issued  by  the 
trial  Court,  and  defendant  having  obeyed  it,  he  has  made 
a  motion  in  this  Court  asking  that  the  cause  be  remanded 
to  ascertain  damages  resulting  from  the  injunction,  and 
in  response  to  that  motion  the  cause  is  remanded  that  an 
accounting  as  to  damages  may  be  had.  Complainant  will 
pay  costs  already  accrued;  the  costs  that  may  hereafter 
accrue  will  be  adjudged  by  the  Chancellor. 
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State  bx  bel.  W.  H.  Abernathy  v.  W.  H.  Robektson. 


(Jackson.   January  Term,  1914.) 


1.  Quo  Wasbanto.    a  proceeding  in  equity,  whether  brought  in  a 

Chancery  Court  or  a  Circuit  Court,  and  a  jury  therein,  gov- 
erned hy  equity  practice. 

Under  our  statutes,  Sbannou's  Code,  sections  5165,  et  seq.,  pro- 
viding for  the  bringing  of  a  proceeding  in  the  nature  of  a 
quo  warranto  in  either  the  Chancery  or  Circuit  Court,  such 
proceeding  wherever  brought  is  an  equity  proceeding,  and  in 
such  proceeding,  though  in  the  Circuit  Court,  issues  of  fact 
tried  before  a  jury  are  governed  by  rules  prevailing  as  to 
jury  trials  in  Chancery. 

2.  Same.    Jury  trial  is  not  an  absolute  right.    Exists  only  when 

material  issues  are  submitted. 

A  trial  before  a  jury  in  such  proceeding  as  that  just  mentioned 
is  not  an  absolute  right,  but  exists  only  when  material  issues 
of  fact  are  to  be  submitted,  though  the  case  Is  in  a  Circuit 
Court. 

3.  Same.     Same.    Facts  admitted  in  answer  and  not  in  issue  not 

tnatei'ial. 

Facts  admitted  in  an  answer  and  on  which  no  issue  is  raised 
by  the  pleading,  are  not  such  material  facts  as  call  for  or 
justify  their  submission  to  a  jury. 

4.  County  Roads.     Under  control  of  county  acting  through  its 

County  Court. 

County  roads  are  under  the  control  of  the  counties,  acting 
through  their  County  Courts,  and  road  commissioners,  hold- 
ing office  under  a  legislative  enactment  providing  for  such 
commissioners  having  control  of  the  roads  of  a  county,  arc 
but  county  officers  or  agents. 
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5.  PuBuc  Ofuceb.    Committeeman,  Etc.    Rendered  ineligible  hy 

becoming  interested  in  contract  Tie  as  officer,  etc.,  connected 
uHth. 

By  virtue  of  statutes.  Shannon's  Code,  section  1133,  et  acq.,  pro- 
hibiting officers,  committeemen,  directors,  etc.,  whose  duty  it 
is  to  vote  for,  let  out,  overlook  or  superintend  any  work  or 
contract  in  which  a  municipality,  county  or  the  State  shall 
or  may  be  Interested,  from  themselves  k)ecoming  interested  in 
such  contracts,  and  providing  that  for  becoming  so  Interested 
such  officer,  etc.,  shall  be  ineligible  for  such  office  for  ten 
years,  the  officer,  etc.,  by  committing  the  ocl  prohibited  be- 
comes ineligible. 

6.  Same.     Same.     Cannot  be  reelected  to  such  office  during  the 

period  of  disability. 

An  officer,  etc..  rendered  Ineligible  by  violating  the  statutes  dur- 
ing one  term  of  his  office  cannot  be  legally  elected  to  another 
term  thereof  during  the  ten  years. 

7.  Statutes,  Construction.     TAberally  construed  when. 

The  statutory  provisions  referred  to  in  the  sixth  division  of  this 
syllabus,  being  meant  to  protect  the  public  from  official  (^ 
pression  and  corruption,  w^lll  receive  a  liberal  construction.    ' 

8.  Appeals.    Only  from  final  judgment  as  matter  of  right. 

Appeals  as  a  matter  of  right  lie  only  from  final  judgments  or 
decrees,  and  no  complaint  can  be  based  on  the  refusal  of  a 
trial  Court  to  grant  an  appeal  from  an  interlocutory  order, 
where  no  abuse  of  discretion  is  shown  in  refusing  it. 

9.  HABMtESS  Bbbob.    Ifo  revcrsol  for.    Instance. 

The  error  of  a  trial  Court,  if  error,  in  refusing  to  permit  a 
litigant  to  rely  in  an  answer  on  grounds  of  an  overruled  de- 
murrer, will  not  work  a  reversal  where  no  prejudice  resulted. 


From  Lauderdale  County. 


Appeal  from  the  Circuit  Court  of  Lauderdale  County. 
S.  J.  Everett,  Judge. 
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Steele  &  Steele  for  Plaintiff  in  Error. 

Craig  &  Bullock  and  W.  A.  Patton  for  Defendant  in 
Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

f 

.   The  State  of  Tennessee,  suing  by  Hon.  John  A.  Tipton, 

Attorney  General  of  the  Sixteenth  Judicial  Circuit,  on  the 
relation  of  W.  H.  Abernathy,  brought  this  suit  in  the  Cir- 
cuit Court  of  Lauderdale  County  against  W.  H.  Robert- 
son, a  resident  of  that  county  who  had  been,  preceding  the 
time  of  the  filing  of  the  bill,  and  was  at  that  time,  acting 
as  one  of  the  Justices  of  the  Peace  of  the  county ;  the  ob- 
ject of  the  suit  being  to  restrain  Robertson  from  acting  as 
such  Justice  of  the  Peace,  and  have  him  declared  ineligible 
to  hold  that  office,  and  ousted  therefrom.  Robertson  de- 
murred to  the  bill,  and  his  demurrer  was  overruled.  He 
then  answered  under  oath,  the  bill  having  prayed  for  such 
answer ;  and,  on  evidence  offered  by  both  parties,  the  cause 
went  to  trail  before  the  Circuit  Judge,  and  the  relief 
prayed  was  granted.  The  cause  is  here  on  appeal  of  Rob- 
ertson, and  assignments  of  error  in  his  behalf. 

The  first  assignment  is  directed  at  the  action  of  the  trial 
Court  in  not  granting  an  appeal  from  tho  order  overruling 
the  demurrer,  and  in  denying  the  request  of  Robertson  to 
be  permitted  to  rely  on  the  grounds  of  demurrer  in  his  an- 
swer. This  assignment  can  be  best  dealt  with  after  the 
merits  of  the  cause  have  been  considered. 

The  second  assignment  complains  at  the  action  of  the 
trial  Court  in  refusing  to  submit  certain  issues  of  fact  to 
a  jury,  thereby  depriving  defendant  of  a  jury  trial. 

•  The  third  assignment  goes  to  the  merits  of  the  cause, 
complaining  at  the  action  of  the  trial  Court  in  decreeing 
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defendant  Robertson  disqualified  from  holding  the  office 
of  Justice  of  the  Peace,  and  perpetually  enjoining  him 
from  exercising  the  privileges  and  discharging  the  duties 
of  that  office. 

We  will  first  consider  the  complaint  directed  at  the  ac- 
tion of  the  trial  Court  in  refusing  to  submit  certain  issues 
to  a  jury,  as  by  so  doing  unnecessary  repetitions  will  be 
avoided. 

The  bill  was  filed  under  our  statutes  providing  for  pro- 
ceedings in  the  nature  of  a  qiio  warranto,  found  in  Shan- 
non's Code,  sections  5165,  et  seq.  Section  5167,  referring 
to  and  providing  for  such  suits  as  that  here  involved,  is, 
5^he  suit  is  brought  by  bill  in  equity,  filed  either  in  the 
Chancery  or  Circuit  Court  of  the  district  (division)  in 
which  the  office  is  usurped  or  held ;"  and  section  5172  pro- 
tides  thatj  "Such  issues  of  fact  as  may  become  necessary 
to  try  by  jury  in  the  progress  of  the  cause,  will  be  made 
up  under  the  direction  of  the  Court,  and  submitted  to  a 
jury  empaneled  forthwith." 

By  virtue  of  the  provisions  of  this  section  5167,  as  well 
as  by  virtue  of  the  whole  chapter  of  Shannon's  Code,  of 
which  it  is  a  part,  which  chapter  contains  the  provisions 
of  our  statutes  regulating  the  bringing  of  such  suits  as  the 
one  under  consideration,  we  are  of  opinion  this  suit  must 
be  r^arded  as  a  proceeding  in  equity,  notwithstanding  the 
fact  it  was  brought  in  the  Circuit  Court.  If  this  view  is 
correct,  and  counsel  for  both  sides  to  this  litigation  so  con- 
cede, it  follows  that  the  rules  governing  the  trial  of  issues 
of  fact  before  a  jury  in  Chancery  must  be  controlling  here. 
In  fact  section  5172,  just  set  out,  clearly  contemplates 
and  provides  for  this  practice.  Regarding  the  proceeding 
then  as  an  action  in  Chancery,  the  question  is,  what  were 
and  are  the  rights  of  defendant  with  reference  to  submit- 
ting isues  of  fact  to  a  jury;  and  in  anwering  that  ques^ 
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tion  it  can  be  said  that  it  is  well  settled  in  Tennessee,  by 
our  statutes  and  holdings,  that  a  trial  before  a  jury  in 
Chancery  is  not  an  absolute  right,  but  exists  only  when  ma- 
terial issues  of  fact  are  to  be  submitted.  Such  is  the  logic 
of  the  following  holdings  which  go  to  the  point  that  where 
it  is  sought  to  submit  to  a  jury  immaterial  issues  only  it 
is  the  duty  of  the  Chancellor  to  disregard  such  issues,  or 
even  the  findings  of  the  jury  thereon,  where  a  trial  before 
a  jury  has  been  had,  and  try  and  dispose  of  the  cause  just 
as  if  there  had  been  no  demand  for  a  jury  trial :  Gass  v.  Ma- 
son, 4  Sneed,  497;  Ragsdale  v.  OosseU^  2  Lea,  729-40; 
Nelson  v.  Claybrook,  4  Lea,  687.  Bearing  on  this  same 
question  is  the  statement  in  a  note  in  Gibson's  Suits  in 
Chancery  (Rev.  Ed.),  to  section  549,  that,  "If  the  issue 
tendered  by  a  party  bo  inmiaterial,  the  Chancellor  may 
refuse  to  submit  it,  and  proceed  with  the  hearing  without 
a  jury,  and  make  a  decree  as  though  no  jury  had  been  de- 
manded. Dan.  Ch.  Pr.,  1079,  note.''  In  fact,  the  very 
statute  providing  for  jury  trials  in  proceedings  of  the  char- 
acter of  that  at  bar  clearly  means  that  such  trials  shall  be 
had  only  when  pertinent  issues  of  fact  have  been  sub- 
mitted; that  section  providing  for  the  submission  of  only 
such  as  may  become  necessary  to  try  by  a  jury. 

The  question  then  is,  were  any  of  the  issues  of  fact  which 
defendant  asked  to  submit  to  a  jury  such  as  to  require 
that  he  be  granted  the  jury,  that  is,  such  as  were  necessary 
to  so  submit?  The  issues  proposed  to  be  submitted,  ten 
in  number,  were  made  up;  and,  in  order  to  intelligently 
consider  whether  these  issues,  or  any  of  them,  were  such 
as  should  have  been  submitted  to  a  jury,  it  is  proper  to  here 
make  a  more  full  statement  of  the  charges  preferred  against 
the  defendant  than  has  hereinbefore  been  made,  and  on 
which  it  was  sought  to  have  him  removed  from  office,  and 
to  st^te  briefly  the  contents  of  his  answer  to  those  charges. 
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The  original  bill  charges  that  Kobertsou  was  first  elected 
a  Justice  of  the  Peace  of  Lauderdale  County  in  August, 
1910,  and  was  duly  commissioned  and  took  the  oath  and 
gave  bond  as  such  officer,  and  assumed  the  duties  of  the 
office  on  September  1st  of  that  year ;  that  he  served  under 
that  election  until  September  1,  1912,  he  having  been  first 
elected  to  fill  out  an  unexpired  term ;  and  that,  at  the  reg- 
ular election  in  1912,  he  was  reelected  Jutice  of  the  Peace, 
and  was  again  duly  commissioned,  and  took  the  oath  of 
office,  and  gave  bond,  and  continued  to  act  under  his  n*- 
election,  and  was  so  acting  at  the  time  the  original  bill  in 
this  cause  was  filed;  that  at  the  April  term,  1912,  of  the 
quarterly  session  of  the  County  (\nirt  of  Lauderdale 
County,  that  Court  appointed  defendant  Robertson  and 
two  others  a  connnittee  to  finish  certain  work  on  a  levc*e, 
a  term  used  for  a  highway  the  county  was  having  built 
at  Double  Bridges,  the  order  appointing  these  men  such 
committee  being  made  on  the  application  of  Robertson 
himself;  that  after  the  appointment  of  the  committee,  it, 
the  committee,  employed  defendant  Robertson,  one  of  its 
own  members  and  himself  a  Justice  of  the  Peace,  to  work 
on  and  superintend  the  building  of  the  levee  which  was  to 
be  finished,  and  to  be  paid  for  such  services  at  the  rate  of 
$2.50  per  day,  which  appointment  defendant  accepted; 
that,  pursuant  thereto,  he  did  superintend  the  building  of 
the  levee  until  it  was  finished,  on  or  about  September  20. 
1912,  when  an  account  was  made  out,  including  the  sum 
of  $116.35  due  defendant  for  his  servicer  under  the  em- 
ployment, and  approved  by  the  committee,  and  presented 
to  the  County  Judge;  and  that  the  Judge  issued  and  de- 
livered to  the  defendant  a  county  warrant  for  the  $116.35, 
which  sum  was  paid  to  him;  and  it  is  charged  that  in 
thus  taking  employment  from  the  county,  and  receiving 
pay  therefor,  defendant  violated  our    statute    found    in 
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Shannon's  Code,  at  sections  1133-4-5  (Act  1869-70,  chap- 
ter 92),  and  was  therefore  and  thereafter  no  longer  eligible 
to  the  office  of  Justice  of  the  Peace.  These  sections  of  our 
statute,  as  correctly  set  out  in  Shannon's  Code,  are  as 
follows : 

1133.  "It  shall  not  be  lawful  for  any  officer,  commit- 
teeman, director,  or  other  person  whose  duty  it  is  to  vote 
for,  let  out,  overlook,  or  in  any  manner  to  superintend, 
any  work  or  any  contract  in  which  any  public  municipal 
corporation,  county,  or  the  State,  shall  or  may  be  inter- 
ested, to  be  directly  or  indirectly  interested  in  any  such 
contract. 

1134.  '^Should  any  person,  acting  as  such  officer,  com- 
mitteeman, director,  or  other  person  above  referred  to,  be 
or  become  directly  or  indirectly  interested  in  any  such  con- 
tract, he  shall  forfeit  all  pay  and  compensation  therefor. 

1135.  "Such  officer  shall  be  dismissed  from  such  office 
he  then  occupies,  and  be  ineligible  for  the  same  or  a  similar 
position  for  ten  years." 

Defendant,  as  already  stated  herein,  was  called  on  to 
answer  under  oath  certain  questions  set  out  in  the  original 
bill.  The  disclosures  he  was  there  asked  to  make  are  these : 
Whether  he,  defendant,  was  elected  one  of  the  Justices  of 
the  Peace  of  Lauderdale  County  in  August,  1910,  and  was 
commissioned  and  took  the  oath  of  office  and  assumed  the 
duties  thereof  pursuant  to  such  election,  and  thereafter 
acted  in  that  capacity ;  and  whether,  at  the  April  term  of 
the  Quarterly  County  Court  of  that  county,  held  in  1912, 
he  was  a  member  of  said  Court,  and  was  appointed  on  a 
committee  to  finish  the  work  on  the  levee  at  Double  Bridges, 
the  appointment  being  made  at  his  own  su^estion;  and 
whether  or  not  he  did  take  the  contract  under  the  com- 
missioners, he  being  one  of  them,  to  work  on  the  levee 
at  $2.50  per  day;  and  whether,  acting  with  the  other  mem- 
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bers  of  the  committee,  an  account  was  made  out  for  his 
services  in  that  connection  and  approved,  and  whether  he 
received  in  payment  thereof  a  county  warrant  duly  issued 
for  the  sum  of  $116.35;  and  if  he  did  not  collect  the 
amount  therefor  from  the  trustee  of  the  county.  In  his 
answer  defendant  admits  that  he  was  elected  and  duly  quali- 
fied a  Justice  of  the  Peace  of  Lauderdale  County,  both  in 
1910  and  1912,  the  election  in  1912  becoming  effective  on 
September  2d,  or  that  he  qualified  thereunder  on  that  date ; 
and  admits  that  he  did  act  as  such  Justice  of  the  Peace 
from  September  1,  1910,  on  up  to  and  including  the  date 
of  his  second  election,  and  had  continued  thereafter  to 
act  as  such  officer  under  his  second  election;  and  that  at 
the  quarterly  term  of  the  County  Court  held  in  April, 
1912,  a  committee  was  appointed  to  do  the  work  in  fin- 
ishing the  levee  in  question,  and  that  he,  defendant,  was 
present  at  that  term  of  the  Court  acting  as  one  of  the  Jus- 
tices of  the  Peace  of  the  county,  and  was  appointed  a 
member  of  the  committee,  the  committee  being  composed 
of  three  members ;  but  the  answer  says  he  did  not  take  a 
contract  from  said  committee  to  do  the  work,  and  had  no 
pecuniary  or  profitable  interest  in  said  contract.  Defendant 
says,  however,  in  his  answer,  that  he  was  "appointed  by 
the  said  Court  together  with  the  other  two  members  of  the 
committee  to  finish  the  work  on  the  levee  at  Double 
Bridges,"  and  then  goes  on  to  explain  that  a  part  of  the 
levee  had  already  been  built  under  the  supervision  of  an- 
other party,  but  that  the  work  had  proved  unsatisfactory, 
and  had  cost  more  than  the  committee  thought  it  should 
cost,  and  that  the  committee  solicited  defendant  to  take  su- 
pervision of  the  work  and  "to  personally  work  on  the  job,'' 
and  that  he  thereupon  agreed  to  do  this  at  a  reasonable  com- 
pensation per  day,  which  it  was  agreed  should  be  25c  per- 
hour,  or  $2.50  per  day,  for  each  day's  work  of  ten  hours. 
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The  answer  admits  further  that  pursuant  to  this  agreeiiieut 
defendant  did  take  supervision  of  the  work  on  the  lev(H\ 
and  did  do  work  on  it  himself,  saying  that  "He  did  this 
work  under  that  contract  w'ith  the  Quarterly  County 
Court;"  and  the  answer  admits  that  for  that  work  the 
County  Judge  drew  his  warrant  in  payment  Defendant 
says  in  his  answer  that  all  of  his  "agreements  and  arrange- 
ments with  the  other  two  members  of  the  committee  were 
made  while  he  was  acting  as  Justice  of  the  Peace  under 
his  commission  which  expired  September  2,  1912,.  thougli 
it  may  be  possible  that  a  small  amount  of  the  work  was 
actually  done  by  him  on  the  said  levee  after  he  had  been  re- 
elected and  recommissioned  and  qualified  on  September  2, 
1912."  But  the  answer  says  that  defendant's  services  in 
the  matter  were  worth  "every  cent  which  the  county  paid 
him  for  same."  Defendant  then  goes  on  to  make  explana- 
tion that  in  fact  some  of  the  $116  was  not  due  him,  but 
due  others  to  whom  he  says  he  accounted  for  it.  He  ad- 
mits, however,  that  he  actually  received  in  his  own  right 
$70.76  of  the  amount  paid  him.  He  explains  that  one 
of  his  sons  and  a  step-son  did  some  work  under  him,  and 
that  some  of  the  money  paid  him  was  going  to  them,  and 
was  by  him  paid  to  them. 

Thus  it  will  be  seen  that,  notwithstanding  the  fact  that 
defendant  denies  taking  a  contract  to  do  the  work  in  ques- 
tion, he  admits  entering  into  an  "arrangement  and  agree- 
ment" by  which  he  not  only  became  interested  in  doing 
the  work  but  actually  did  some  of  it,  admitting  that  the 
"arrangement  and  agreement"  was  made  while  he  was  an 
acting  Justice  of  the  Peace  of  Lauderdale  County,  preced- 
ing September,  1912,  and  that  some  of  the  work  for  which 
he  received  pay  was  done  after  September  1,  1912. 

'Now,  vnth  these  admissions  in  the  answer  of  defendant, 
we  will  consider  the  issues  it  was  sought  to  have  submitted 
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to  a  jury.  The  first  issue  was  whether  or  not  the  "case 
of  W.  H.  Robertson  v.  County  Court"  was  docketed,  ask- 
ing for  an  appropriation  to  be  made  at  the  first  monthly 
Court  "sitting  last  before  the  meeting  of  the  Quarterly 
Court  in  April,  1912 ;"  and  the  second  issue  was  whether 
there  was  an  appropriation  made  for  the  purpose  of  build- 
ing or  finishing  the  levee  at  Double  Bridges  at  the  April 
term  of  the  Quarterly  Court  of  Lauderdale  County  in 
1912 ;  and  the  third  was  whether  or  not  three-fifths  of  the 
Jutices  of  Lauderdale  County  were  present  at  that  April 
term  of  the  Court.  We  think  these  issues  were  immaterial 
for  more  reasons  than  one;  first,  as  is  shown  by  the  orig- 
inal bill  and  the  answer  of  Eobertson,  the  Court  had  taken 
steps  before  the  April  term,  1912,  to  have  the  work  done 
on  the  levee,  a  part  of  which  Eobertson  did,  or  which  was 
done  under  him  after  the  April  term,  1912,  but  when  the 
first  steps  toward  having  this  work  as  a  whole  done  were 
taken  is  not  disclosed.  Yet  these  questions,  it  is  seen,  as- 
sumed that  the  Quarterly  Court  had  to  make  the  appro- 
priation at  the  April  term,  1912,  to  pay  for  the  work  that 
was  to  be  done  under  the  supervision  of  Kobertson  and  his 
associates  who  were  at  that  term  appointed  a  committer 
to  have  the  balance  of  the  work  done.  This  assumption  is 
clearly  erroneous,  because  regular  proceedings  would  have 
required  the  appropriation  made  before  tlie  work  as  a 
whole  was  begun,  the  work  to  be  done  under  Robertson  and 
his  associates  being  merely  the  unfinished  task  of  otliers, 
part  of  the  work  already  having  been  done  before  the  A])ril 
term,  1912.  Another  reason  whv  these  issues  were  imma- 
terial  is  that  R(>l)ertson  admits  being  paid  for  the  work  he 
did,  the  payment  according  to  his  admission  being  made 
by  the  county  through  regular  channels.  These  admis- 
sions necessarily  mean  that  the  payment  was  regularly 
made ;  otherwise  how  could  the  money  have  been  paid  ? 
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Still  another  reason  why  these  issues  should  not  have  been 
submitted  to  a  jury  is  found  in  the  fact  that  no-where  in 
Robertsons  answer  does  he  in  any  way  make  any  question 
of  the  legality  of  the  appropriation  or  proceeding  under 
which  he  was  paid,  so  that  by  these  questions  he  sought  to 
submit  to  a  jury  issues  that  were  in  no  way  raised  by  the 
pleadings.  For  these  various  reasons  we  think  the  Chan- 
cellor committed  no  error  in  refusing  to  submit  to  a  jury 
the  first,  second  and  third  isues  it  was  sought  to  have  sub- 
mitted. 

By  the  fourth  issue  made  up  Robertson  sought  to  have 
a  jury  say  whether  or  not  he,  Robertson,  was  directly  or 
indirectly  interested  in  the  contract  to  build  the  levee ;  and 
by  the  fifth  he  sought  to  have  submitted  whether  or  not 
the  work  which  he  did  was  done  under  his  commission  of 
Justice  of  the  Peace  issued  in  1910;  and  by  the  sixth  and 
seventh  issues  he  sought  to  have  submitted  whether  or  not 
he  did  any  part  of  the  work  on  the  levee  imder  his  commis- 
sion issued  in  1912;  and  by  the  eighth  he  sought  to  have 
submitted  whether  he  wa8  paid  anything  for  work  he  did 
while  acting  as  Justice  of  the  Peace  under  the  commission 
issued  to  him  in  1910.  .  These  issues  we  think  were  all  im- 
material, because,  under  the  facts  admitted  by  Robertson 
in  his  answer,  he  was  interested  in  doing  the  work  on  the 
levee,  whether  so  interested  in  the  original  contract  for 
building  it  or  not;  and  according  to  his  o\vn  admission  so 
made  he  did  do  work  on  the  levee  for  which  he  received 
pay  under  his  commission  of  1910;  and  he  in  effect  ad- 
mits, at  least  he  does  not  deny,  that  he  did  work  under  his 
commission  of  1912;  but,  regardless  of  this  last  matter,  if 
he  did  work  under  his  commission  of  1910,  and  if,  be- 
cause thereof,  he  was  rendered  ineligible  to  hold  the  oflSce 
of  Justice  of  the  Peace  for  ten  years  thereafter,  as  pro- 
vided by  the  statute  in  question,  we  fail  to  see  how  the  fact 


STATE  OF  TENNESSEE.  449 

state  ex  rel.  Abernathy  v.  Robertson. 

that  he  did  work  under  his  commission  of  1912  could  be 
material,  a  matter  we  will  deal  with  more  fully  herein- 
after. 

The  ninth  issue  sought  to  have  submitted  to  a  jury 
was  as  to  the  amount  Robertson  received  for  his  work  on 
the  levee,  and  the  tenth  was  as  to  w^hether  Eobertson  did 
take  a  contract  from  himself  and  his  associates  to  finish 
the  levee  in  question.  These  matters  w^ere  immaterial  be- 
cause in  his  answer  Robertson  admitted  receiving  in  his 
own  right  the  sum  of  $70.75  for  such  work,  and  also  by 
his  answer  he  admitted  taking  the  contract  from  the  com- 
mittee, or  doing  the  work  under  it. 

This  disposes  of  all  the  issues  it  w^as  sought  to  have  sub- 
mitted to  a  jury,  and  for  the  reasons  given  there  was  no 
issue  that  called  for  submission,  and  the  action  of  the  Court 
in  denying  a  jury  was  therefore  entirely  proper. 

We  now  come  to  the  merits  of  the  cause;  and  the  first 
contention  made  on  the  merits  is  that  the  County  Court 
of  Lauderdale  County  had  no  authority  to  let  the  contract 
for  the  work  on  the  levee  or  road,  and  that  therefore  our 
statute.  Shannon's  Code,  section  1133,  hereinbefore  set 
out,  prohibiting  any  ofiicer,  committeeman,  etc.,  whose 
duty  shall  be  to  vote  for,  let  out,  overlook,  or  in  any  manner 
superintend  any  work  or  any  contract  in  which  any  public 
municipal  corporation,  county  or  the  State,  shall  or  may 
be  interested,  from  becoming  directly  or  indirectly  inter- 
ested therein,  has  no  application.  This  contention  is  based 
on  the  fact  that  a  road  law  was  passed  in  1911  applica- 
ble alone,  it  appears,  to  Lauderdale  County ;  and  the  theory 
is  that  that  law  was  within  and  of  itself  complete  on  that 
question,  covering  all  phases  of  the  road  law,  and  that  by 
its  provisions  all  laws  and  parts  of  laws  in  conflict  with  it 
were  repealed,  and  that  under  that  act  the  matter  of  work- 
ing all  roads  was  placed  in  the  hands  of  three  road  com- 
29 
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missioners  for  Lauderdale  County,  and  thereby  taken  from 
the  County  Court. 

We  have  carefully  read  the  Act  relied  on,  and  are  unable 
to  agree  to  the  soundness  of  the  contentions.  In  the  first 
place,  the  Act  does  not  cover  all  phases  of  the  road  law, 
and  therefore  is  not,  as  contended,  within  and  of  itself  a 
complete  system  of  legislation  on  that  question.  Section 
one  of  that  Act,  after  providing  for  three  county  commis- 
sioners, gives  them  power  to  take  charge  and  supervision 
of  all  public  roads,  and  appoint  district  commissioners, 
and  then  contains  provisions  regulating  the  conduct  of  dis- 
trict commissioners,  among  which  is  one  requiring  them 
to  file  reports  with  the  county  commissioners  for  use  in 
the  County  Court;  and  just  here,  it  will  be  observed  that, 
if  the  County  Court  had  lost,  by  virtue  of  the  Act,  all 
supervision  over  the  roads,  it  is  not  conceivable  what  use 
that  Court  would  have  for  such  reports.  Then  other  pro- 
visions of  the  Act  authorize  the  County  Judge  to  draw 
warrants  for  amounts  due  road  hands  and  in  payment  of 
work  done  by  district  commissioners  and  road  overseers; 
and  the  Act  also  authorizes  and  requires  the  County  Court 
to  levy  the  road  tax,  fix  the  number  of  days  to  be  worked 
on  the  public  roads;  and  also  authorizes  it  to  release  men 
from  road  duty,  all  of  which  it  is  seen  is  in  recognition  of 
the  supervision  of  the  County  Court  over  the  public  roads. 
Then  section  four  of  the  Act  expressly  provides  that  civil 
districts  in  counties  coming  under  its  provisions  desiring 
to  do  so  may  let  the  work  to  be  done  on  their  roads  by  con- 
tract, and  provides  that  the  district  commissioner,  in  con- 
junction with  the  Justices  of  the  Peace  of  the  district, 
shall,  in  case  of  such  letting  of  contract,  have  supervision 
and  charge  of  the  letting,  thus  again  showing  that  the  roads 
were  not  to  be  taken  from  under  the  control  of  the  Jus- 
tices of  the  Peace.    Also,  by  section  five  of  the  Act  provi- 
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sion  is  made  for  widening  roads,  the  costs  of  so  doing  to 
be  paid  by  the  county  out  of  the  district  highway  funds, 
or  general  found  of  the  county,  thus  again  showing  that 
the  County  Court  was  not  meant  to  be  released  from  all 
connection  with  the  roads;  and  by  section  twelve  of  the 
Act  similar  provision  is  made  for  expenses  of  changing 
roads.  Many  other  features  of  the  Act  might  be  referred 
to  which  clearly  indicate  that  it  was  not  the  intention  of 
the  Legislature  by  passing  the  Act  in  question  to  take  from 
the  County  Court  the  matter  of  supervision  of  public 
roads ;  but  the  most  significant  part  of  the  Act  is  not  what 
it  does  contain,  but  what  it  does  not  contain.  It  makes 
no  provision  whatever  for  constructing  new  roads,  and  nec- 
essarily leaves  in  force  the  general  law  on  that  question  as 
it  was  before  the  Act  was  passed,  under  which  that  matter 
was  wholly  with  the  County  Courts  of  the  various  counties. 
This  is  significant  for  the  reason  that,  while  it  is  not  stated 
in  so  many  words  that  the  work  being  done  in  Lauderdale 
County,  and  in  which  defendant  Robertson  became  inter- 
ested and  for  the  doing  of  which  he  drew  pay,  was  the  con- 
struction of  a  new  road,  it  rather  clearly  appears  that  such 
is  the  fact.  Robertson  in  his  answer  speaks  repeatedly  of 
the  work  being  on  a  levee  that  was  being  built,  and  through- 
out the  whole  record  it  is  referred  to  as  if  the  work  were 
being  done  in  the  building  or  constructing  of  a  new  road. 
Again,  even  if  the  Act  were  full  within  itself,  as  is  in 
effect  contended,  the  commissioners  and  other  officers  to 
whom  the  matter  of  having  work  done  is  delegated  by  the 
Act  are  simply  county  officers,  or  agents,  and  the  control 
of  the  roads  is  at  last  with  the  county  acting  through  its 
County  Court.  Hamilton  v.  Taylor^  15  Lea,  636 ;  Ledbet- 
ter  V.  Turnpike  Co.,  110  Tenn.,  92 ;  See  also  Smith  v, 
Ca/rter  (Tenn.),  173  S.  W.,  430. 
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Counsel  for  complainant  present  still  another  view  of  the 
cause  why  it  is  insisted  the  road  law  applicable  alone  to 
Lauderdale  County  could  not  be  relied  on  by  defendant 
as  a  defense  to  this  suit,  even  if  that  law  should  be  held 
to  take  the  construction  and  control  of  public  highways 
away  from  the  County  Court,  which  is  that  defendant, 
having  taken  the  contract  ^o  do  the  work  from  a  commit- 
tee, and  having  received  pay  therefor  from  the  county,  is 
estopped  from  making  the  question  that  the  county  had 
no  such  control,  citing  State  v.  O'Brien,  94  Tenn.,  79,  and 
we  do  not  mean  to  hold  or  intimate  that  this  contention  is 
unsound;  but  having  found  that  the  county  had  not  lost 
such  control  over  its  highways,  it  becomes  unnecessary  to 
pass  upon  the  question  of  estoppel. 

We  are  further  of  opinion  that  the  work  done  by  Robert- 
son and  the  receiving  of  pay  therefor  constituted  a  vio- 
lation of  the  statut-e  involved.  That  statute,  the  terms  of 
which  have  been  hereinbefore  set  out,  prohibit-s  any  officer, 
committeeman,  director,  or  other  person  whose  duty  it  is  to 
vote  for,  let  out,  overlook,  or  in  any  manner  superintend 
any  work  or  any  contract  in  which  any  county  is  interested, 
from  himself  being  directly  or  indirectly  interested  in  it; 
and  in  addition  to  providing  that  he  shall  forfeit  his  pay 
by  being  so  interested  in  violation  of  the  statute,  it  ex- 
pressly declares  that  he  shall  be  dismissed  from  such  office 
he  then  occupies,  and  be  ineligible  for  same  or  a  similar 
position  for  ten  years.  That  statute  was  construed  and 
api)lied  in  the  case  of  Hope  v.  Hamilton  County,  101 
Ttmn.,  r325,  and  again  in  Madison  County  v.  Alexander, 
116  Tenn.,  685.  In  the  last  named  case,  one  Alexander, 
a  member  of  the  Countv  Court  of  Madison  Countv,  sued 
the  county  for  $4.56,  the  agreed  value  of  some  peas  sold  by 
him  to  the  sui)erintendent  of  the  county  workhouse,  and 
it  was  agreed  that  the  workhouse  department  needed  the 
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peas,  and  that  they  were  worth  the  price  that  Alexander 
had  charged  for  them,  but  pay  was  denied  him ;  the  Court 
there  following*  the  holding  in  the  Hope  case,  saying: 
"The  underlying  principle  is  that  no  man  shall  be  allowed 
to  make  a  contract  with  the  county  whose  duty  it  is  to 
pay  for  such  contract.  In  other  words,  he  cannot  make 
a  contract  to  pay  himself  out  of  the  public  treasury  for 
any  such  purpose.  That  such  a  rule  may  operate  harshly 
is  no  argument  against  it.  It  is  based  on  a  wise  purpose 
and  principle,  that  is,  to  prevent  public  officials  from  using 
their  public  functions  and  duties  to  subserve  their  private 
interests.  It  does  not  matter  that  the  service  is  rendered 
faithfuUv  and  inures  to  the  benefit  of  the  county,  or  that 
the  material  may  be  necessary   and  cheaply  furnished. 

"The  service  in  the  Hope  case  was  faithfully  rendered, 
and  was  worth  all  that  was  charged  for  it,  and  was  neces- 
sary. So,  here  the  provisions  furnished  were  necessary  and 
proper  and  sold  at  reasonable  rates ;  but  the  policy  of  the 
statute  is  that  a  public  official  may  not  contact  with  the 
body  of  which  he  is  a  member,  because  it  may  lead  to  other 
contracts  very  dertimental  to  the  public  interests. 

"As  is  said  in  Tool  Co,  v.  N orris,  2  Wall.,  45;  17  L. 
Ed.,  868 :  *The  law  looks  to  the  general  tendency  of  such 
agreements ;  and  it  closes  the  door  to  temptation  by  refus- 
ing them  recognition  in  the  Courts  of  the  country.'  " 

Applying  those  holdings,  we  think,  under  the  provisions 
of  section  1135  of  Shannon's  Code,  the  Circuit  Judge  had 
but  one  course  left  to  him,  and  that  was  to  dismiss  Rob- 
ertson from  the  office  of  Justice  of  the  Peace,  and  declare 
him  ineligible  for  the  same  or  a  similar  position  for  ten 
years.  We  are  of  the  opinion  further  that  by  virtue  of 
the  very  wording  of  the  statute  Robertson  was  rendered  in- 
eligible by  the  Act  of  taking  the  contract  under  the  county 
or  the  commissioners,  of  which  he  was  one,  and  doing  the 
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work  be  did  and  receiving  pay  for  his  services,  the  wording 
being  that  "be  shall  be  ineligible;"  and  we  think  further 
that  it  is  not  material  whether  he  did  any  of  the  work  or 
received  any  of  the  pay  after  his  commission  of  1912  was 
issued,  the  law  being,  as  held  in  Puckett  v.  Bean,  11  Heis., 
600,  that  the  election  to  an  office  of  one  not  eligible  there- 
to is  simply  void ;  with  which  holding  the  cases  of  Lewis 
V.  Watkins,  3  Lea,  174,  181,  and  Day  v.  Sharp,  128  Tenn., 
340,  are  in  exact  accord.  The  last  named  case  is  specially 
in  point  here,  because  there  it  was  contended,  as  here, 
that  the  offense  which  had  rendered  the  officer  ineligible 
had  been  committed  before  the  new  term  of  office  had  begun, 
but  it  was  pointed  out  by  our  Supreme  Court  that  that 
disability  extended  over  into  the  next  term,  just  as  it  nec- 
essarily did  in  the  case  at  bar.  True,  the  disabilities  in 
the  cases  referred  to  arose  under  provisions  of  our  Con- 
stitution, while  in  the  case  at  bar  the  disability  arose  un- 
der a  provision  of  our  statutes.  Wc  do  not  regard  this 
as  material,  however,  for  the  reason  that  our  Constitution 
does  not  attempt  to  define  eligibility  to  the  office  of  Justice 
of  the  Peace,  except  as  eligibility  is  prescribed  as  a  test 
to  office  generally,  the  question  of  eligilibity  to  that  office, 
with  the  exceptions  named,  being  left  to  the  legislative  de- 
partment of  the  government;  and  when  that  department 
has  spoken  within  its  authority  its  word  is  as  binding  as  a 
declaration  of  the  (\)nstitution  its(*lf.  For  these  reasons 
we  think  the  trial  Court  properly  held  defendant  ineligible 
to  the  office  of  Justice  of  the  Peace. 

We  might  here  pause  to  observe  that  the  statute  which 
defendant  violated  is  a  wholesome  one,  enacted  to  protect 
the  public  from  official  corruption  and  oppression;  and, 
though  it  is  drastic  in  some  of  its  provisions,  it  should  be 
liberally  construed  so  as  to  effectuate  tlie  objects  sought. 
Such  has  been  the  course  taken  by  our  Supreme  Court  in 
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the  Hope  and  Alexander  cases  hereinbefore  referred  to, 
and  such  we  regard  it  our  duty  to  take  in  the  instant  case. 
Further,  the  evidence  in  this  case  shows  that  defendant  was 
doing  the  very  work  that  another  had  done  at  a  less  fig- 
ure, and  done  equally  as  well  as  defendant  did  it,  accord- 
ing to  some  of  the  evidence  offered  by  defendant  himself. 
At  this  we  are  not  surprised,  as  the  inevitable  tendency  of 
such  course  as  that  pursued  by  defendant  and  his  fellow 
committeemen  is  to  extort  from  the  public. 

We  now  revert  to  the  contention  that  the  trial  Court 
committed  error  in  not  permitting  defendant  to  appeal  from 
the  order  overruling  the  demurrer,  and  in  not  granting  him 
permission  to  rely  in  his  answer  on  the  grounds  of  the 
demurrer  which  w^as  overuled.  As  to  the  refusal  of  the 
Circuit  Judge  to  grant  an  appeal  from  the  order  overrul- 
ing the  demurrer,  the  answer  to  the  contention  is  that  ap- 
peals as  a  matter  of  right  lie  only  from  final  decrees  and 
judgments  (Younger  v.  Younger,  90  Tenn.,  25,  and  cases 
there  cited),  and,  no  one  having  been  prejudiced  by  the 
refusal  of  the  trial  Court  to  grant  the  appeal,  no  abuse 
of  his  discretion  is  shown,  and  there  is  no  ground  of  com- 
plaint. As  to  the  refusal  to  grant  defendant  permission 
to  rely  on  the  grounds  of  demurrer  in  his  answer,  it  is  not 
necessary  to  do  more  than  call  attention  to  the  fact  that 
from  what  has  been  said  it  is  seen  that  defendant  was  in 
no  way  prejudiced  by  that  act  of  the  trial  Court,  even  if 
it  had  been  erroneous;  the  demurrer  making  the  question, 
first  that  the  contract  which  Robertson  had  entered  into 
was  not  such  as  the  statute  was  leveled  against,  and,  second, 
because  the  transactions  took  place  while  the  defendant  was 
acting  under  his  commission  issued  in  1910  it  did  not 
apply  to  him.  Under  the  law  no  prejudice  having  resulted 
to  defendant  he  is  not  in  position  to  complain  before  this 
Court     Shaw  v.  Bowen,  1  Overton,  248;  Brown  v.  Mc- 
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Reynolds,  5  Sneed,  639.  It  is  also  seen  that  in  fact  the 
(lemurrer  was  })roperly  overruled,  and,  being  properly  over- 
ruled, in  no  view  of  the  case  was  there  any  occasion  for 
granting  i)ennission  to  rely  upon  the  grounds  thereof  in  the 
answer. 

The  result  is  the  decree  of  the  Circuit  Court  is  correct, 
and  it  is  aflSmied  with  costs. 


John  II.  Tbuett,  Trustee^  v.  E.  R.  Cook,  et  al. 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Nashville.     March  Special  Term,  1916.) 

1.  Res  Adjudicata.    Matters  said  OfUy  arguendo  not  an  adjudica- 

tion. 

The  language  of  an  Appellate  Court  in  passing  on  the  act  of 
a  trial  Court  in  striking  from  a  pleading  certain  allegations 
because  in  his  view  irrelevant,  which  language  was  meant 
only  as  observations  to  show  the  relevancy  of  the  allegations 
stricken  from  the  pleading,  and  where  the  case  is  reversed 
and  remanded  because  of  the  error  of  the  trial  Court  in 
striking  the  allegations,  does  not  amount  to  an  adjudication 
of  the  issue  as  to  which  the  stricken  allegations  were  perti- 
nent, though  the  language  taken  alone  might  appear  to  pass 
on  such  issue. 

2.  Wills.     Construction.     Reference  to  death  of  devisee  toitk- 

out  issue^  when  does  not  mean  death  of  testator. 

Where  testator,  being  a  physician  himself,  had  been  afflicted  for 
some  months  with  typhoid,  and  then  with  other  troubles,  came 
to  the  conclusion  that  he  could  not  recover  and  was  liable 
to  die  at  any  time,  made  his  will  only  eight  days  before  his 
death,  giving  to  a  son  then  only  eight  years  old  his  estate,  the 
will  providing,  "I  will  and  bequeath  that  In  the  event  of  the 
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death  of  my  said  son  .  .  .  \Vithout  living  and  legitimate 
issue,  all  my  property  as  berein  above  bequeathed  and  dis- 
posed of  shall  revert  to  my  estate  and  be  equally  divided 
among  my  nearest  kin,"  such  reference  to  death,  under  the 
circumstances,  did  not  mean  death  in  the  lifetime  of  the 
testator. 

3.  Same.    Same. 

Also  where  such  a  gift  as  that  set  out  in  the  preceding  head- 
note  is  preceded  by  an  intermediate  estate  for  life  or  for 
years,  and  is  not  immediate,  the  reference  to  death  does  not 
mean  death  before  the  testator,  but  means  death  at  any  time 
l)efore  the  termination  of  the  intermediate  estate,  so  that 
the  devisee,  to  become  vested  with  a  fee,  must  survive  the  inter- 
mediate estate,  but  on  surviving  It  does  become  vested  with 
a  fee  he  can  convey. 


From  Williamson  County. 


Appeal  from  the  Chancery  Court  of  Williamson  County. 
Douglas  Wiklb,  Chancellor. 

W.  T.  Smith,  W.  W.  Faw  and  K.  H.  Crockett  for 
Complainant. 

Pitts  &  McConnico  and  P.  E.  Cox  for  Defendants. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  in  the  Chancery  Court  of  Wil- 
liamson County,  in  May,  1912,  for  the  purpose,  primarily, 
of  obtaining  a  construction  of  certain  provisions  of  the 
last  will  and  testament  of  Phillip  H.  Cook,  who  died  in 
1872.  The  cause  was  before  this  Court  at  its  September 
term,  1912,  and  the  action  of  the  lower  Court,  insofar  as 
it  was  then  here  for  adjudication,  was  reversed,  and  the 
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cause  was  remanded ;  and  the  first  question  to  be  now  passed 
on  is  Avhether  or  not  our  former  decision  was  such  an  ad- 
judication as  to  the  proper  construction  of  those  portions 
of  the  will  involved  as  to  preclude  further  inquiry  in  re- 
gard thereto;  it  being  contended  by  defendants  that  the 
former  decision  of  this  Court  did  become  and  is  now  final 
as  to  the  proper  construction  of  the  wiU,  while  complain- 
ant contends  otherwise.  For  the  purpose  of  disposing  of 
the  question,  as  well  as  for  the  purpose  of  dealing  with  the 
proper  construction  of  the  will  of  Phillip  H.  Cook,  de- 
ceased, if  we  find  that  the  question  of  its  construction  is 
still  open  to  investigation,  it  is  necessary  to  set  out  such 
parts  of  the  will  as  are  material  to  the  investigation.  And 
here  it  is  proper  to  say  that  the  qtiestion  at  issue  arising 
on  the  construction  of  the  wall  is  whether  the  testator's  son, 
Richard  Reese  Cook,  took  a  fee  simple  title  to  certain 
realty  it  is  conceded  by  all  parties  passed  under  it^  or 
whether  he  took  a  determinable  fee  thereto.  The  conten- 
tion of  complainant  is  that,  under  the  provisions  of  the 
will,  and  especially  the  third  clause  thereof,  Richard  Reese 
Cook  became  vested  with  an  absolute  fee  in  the  lands,  while 
defendants  contend  that  the  son,  on  the  death  of  his  fa- 
ther, became  vested,  not  with  a  fee  simple  title,  but  with 
a  determinable  fee. 

The  portions  of  the  will  in  question  are  items  one,  two 
and  three,  which  are  as  follows: 

"Item  1st. 

"I  will  and  bequeath  to  my  beloved  wife  Laure  E.  Cook 
and  iiiv  son  Richard  Reese  Cook  the  use  and  benefit  of 

f. 

all  the  proceeds  arising  from  my  estate  in  the  following 
irianncr  with  the  (exception  of  the  special  bequests  herein- 
afti-M'  to  be  made.  That  is,  I  hereby  will  and  direct  that  a 
trustee  Iw  appointed  who  shall  take  charge  of  the  proceeds 
of  my  estate  as  above  mentioned  and  that  he  pay  over  to 
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my  beloved  wife  Laura  E.  Cook  annually  the  interest  and 
profits  arising  from  said  estate,  to  be  expended  for  the  sup- 
port of  herself  and  my  son  Richard  Reese  Cook.  But  in 
the  evejit  that  the  interest  and  profits  of  the  same  exceed 
what  is  Fiifiicicnt  to  comfortably  maintain  and  support  my 
beloved  wife  Laura  E.  Cook  and  my  son  Richard  Reese 
Cook,  then  and  in  that  event  I  Avill  and  direct  that  the 
aiinmiit  of  such  excess  of  interest  and  profits  as  aforesaid 
shall  be  added  to  and  become  a  part  of  the  principal  of 
uiv  estatr*.  And  1  herebv  will  and  direct  that  in  consid- 
eriiifi:  the  amount  necessarv  for  the  comfortable  mainte- 
nance  und  support  of  my  beloved  wife  and  son,  the  inter- 
est a)id  proiits  of  her  own  estate  shall  be  taken  into  and 
made  a  part  of  tlir  estimate. 

**Item  2nd. 

I  will  and  bequeath  that  whenever  and  as  soon  as  the 
interest  and  profits  of  the  estate  of  my  beloved  wife  Laura 
E.  Cook  shall  be  and  become  sufficient  for  the  comfortable 
support  of  herself,  then  and  in  that  event  I  will  and  direct 
that  the  interest  and  profits  of  my  estate,  together  with 
the  principle  as  above  willed  and  bequeathed,  shall  go  \A^ 
mv  son  liicliard  Rese  Conk,  and  that  if  mv  said  son  is 
not  then  twenty-one  years  of  age,  a  guardian  shall  be  ap- 
X)ointed  for  him,  who  shall  receive  and  take  charge  of  the 
same  as  provided  by  law. 

*'rtem  :]rd. 

'*l  will  and  bequeath  that  in  the  event  of  the  death  of 
my  son  Richard  Reese  Cook  without  living  and  legitimate 
issue  all  my  property  as  herein  bequeathed  and  disposed 
of  shall  revert  to  my  estate  and  be  equally  divided  among 
my  nearest  kin.  But  in  that  event  I  will  and  direct  that 
the  same  share  going  and  descending  to  my  brother  Nich- 
olas Cook  shall  be  paid  over  to  a  tinistee  to  be  appointed 
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for  him  as  the  law  dipccts,  and  that  said  trustee  shall  an- 
nually pay  to  my  said  brother  Nicholas  the  interest  and 
profits  arising  from  his  said  share  in  my  estate." 

?sow,  as  to  the  scope  and  effect  of  the  decision  of  this 
Court  rendered  at  its  September  term,  1912,  the  further 
facts  necessarv'  to  be  stated  are  these:  The  original  bill 
alleges  the  death  of  the  testator  in  1872,  and  the  probate 
of  his  will  at  the  February  term  of  the  County  Court 
of  Williamson  County  in  that  year,  and  that  the  widow 
had  died  since  the  death  of  her  husband;  and  it  sets  out 
and  describes  a  certain  tract  of  land  of  one  hundred  and 
sixteen  acres  in  Williamson  County  which  passed  to  the 
son  Richard  Reese  Cook  under  the  will,  and  alleges  that 
the  son  had,  by  warranty  deed  executed  in  1895,  conveyed 
all  of  his  interest  in  the  one-hundred-and-sixteen-acre 
tract  of  land  to  one  Joseph  L.  Parker,  and  that  Parker 
had  conveyed  the  realty  to  complainant  John  H.  Truett  in 
trust  for  the  benefit  of  himself  and  others;  that  Richard 
Reece  Cook  was  still  living,  aged  about  forty,  but  that  he 
was  only  about  one  year  old  when  the  will  was  executed 
by  his  father;  that  the  father  meant  by  the  expression  in 
the  third  item  of  the  will,  ^4n  the  event  of  the  death  of 
my  son  Richard  Reese  Cook  without  living  and  ligitimate 
issue,''  to  refer  to  the  death  of  the  son  before  his,  the 
testator's  death,  and  to  make  the  property  go  to  others 
only  in  that  event,  but  meant  if  the  son  sur\dved  the 
father,  this  should  not  occur — that  in  that  event  he  was  to 
take  an  absolute  unqualified  estate  in  the  property  given 
him,  and  that  the  son,  having  survived  his  father,  took 
an  absolute  estate,  so  that  his  vendees  became  vested  with 
such  an  estate.  The  bill  then  sets  out  that  the  one-hun- 
dred-and-sixteen-acre  tract  of  land  needed  certain  work 
done  on  it  in  the  way  of  protecting  it  and  preventing  de- 
terioration in  value,  but  that  these  improvements  could  or 
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would  not  be  made  by  complainant  unless  the  title  was  so 
settled  that  complainant  and  those  for  whom  he  held  could 
have  it  determined  that  they  took  the  property  in  fee. 
Those  who  would  answer  the  designation  of  the  "nearest 
kin"  of  Philip  H.  Cook,  deceased,  if  the  son  Richard 
Reese  Cook  were  not  living,  were  made  defendants  to  th(* 
bill  alonir  with  Richard  Reese.  The  defendants  other 
than  Ri<?hard  Reese  Cook  answered  tlie  bill,  admitting  the 
death  of  Philip  H.  Cook  in  1872,  that  he  died  testate,  and 
that  his  widow  had  died  since  his  death:  and  in  their  an- 
swers  they  set  iij)  and  plead  that  at  the  time  the  will  was 
executed  the  testator  was  on  his  death  bed;  that  at  that 
time  he  knew  his  condition  was  hopeless  and  so  expressed 
himself,  and  that  it  was  for  that  very  reason  that  the  will 
was  executed  at  that  time,  and  that  in  fact  he  died  on 
the  eighth  day  after  the  will  was  executed.  And  they 
deny  that  the  expression  in  the  third  item  of  the  will, 
"in  the  event  of  the  death  of  mv  son  Richard  Reese  Cook 
without  living  and  legitimate  issue,"  refers  to  the  son's 
death  in  the  lifetime  of  the  father,  but  say  when  the  cir- 
cumstances and  surroundings  of  the  father  at  the  time 
the  will  was  executed  are  taken  into  consideration  they 
(the  circumstances)  show,  and  that  it  is  a  fact,  that  the 
father  meant  to  refer  to  the  death  of  the  son  after  his 
death,  and  that,  therefore,  if,  when  the  son  dies,  he  leaves 
surviving  him  no  "living  and  legitimate  issue,"  defend- 
ants will  take  the  property.  Complainant  excepted  to  the 
portions  of  the  answers  setting  up  and  pleading  that  at 
the  :ime  the  will  was  executed  the  testator  was  on  his 
death  bed,  that  his  condition  was  then  hopeless  and  that 
he  so  knew  and  so  expressed  himself,  and  that  his  will 
was  executed  for  that  reason,  and  to  other  expressions  of 
the  answers  seeking  to  set  up  and  plead  the  surroundings 
and  circumstances  of  the  testator  at  the  time  of  the  execu- 
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tion  of  the  will ;  and  they  moved  the  Court  to  strike  from 
the  answers  those  j portions  thereof.  That  motion  by  com- 
plainants was  sustained  by  the  trial  Court,  that  Court 
holding  the  matters  objected  to  irrelevant;  and  after  the 
motion  was  sustained,  but  at  the  same  term  of  Court, 
the  cause  was  heard  on  the  original  bill  and  exhibits  and 
pro  coiifcsso  and  the  answers,  the  case  being  set  down  for 
hearing  on  bill  and  answers  as  the  entry  on  the  minute 
of  the  Court  shows.  The  Court,  thus  hearing  the  cause, 
held  that  Kichard  Reese  Cook  took  the  lands  in  question 
in  fee,  whereupon  defendants  excepted  to  the  decree  of  the 
Court  finally  determining  the  questions  at  issue,  and  to 
the  decrees  theretofore  made,  and  appealed  to  this  Court. 
It  was  on  this  appeal  that  this  Court,  in  an  opinion  pre- 
pared by  Presiding  Judge  Wilson,  reviewing  the  case  at 
great  length  and  with  much  ability,  held  that  the  Chan- 
cellor committed  error  in  expunging  from  the  answers 
the  allegations  with  reference  to  the  surroundings  and  cir- 
cumstances under  which  the  will  was  executed;  and  that 
opinion  repeatedly  expressed  the  view  that  the  will  was 
not  susceptible  of  the  construction  the  Chancellor  had  put 
on  it.  In  concluding  the  opinion  of  this  Court  it  was  then 
said : 

''We  hold,  therefore,  that,  examining  the  will  in  hand 
as  a  whole,  in  view  of  the  surroimding  circumstances  and 
the  condition  of  the  testator  at  the  time  his  will  was  made, 
as  averred  in  the  pleading,  he  (Philip  11.  Cook)  did  not 
contemplate  his  son,  R.  R.  Cook,  would  die  before  he  did, 
and  the  he  had  a  fee  simple  estate  contingent  upon  dying 
leaving  legitimate  issue. 

"If  correct  in  these  views,  it  follows  that  the  learned 
Special  Chancellor  was  in  error  in  striking  out  the  parts 
of  the  answer  alluded  to,  thus  denying  the  right  of  appel- 
lants to  show  the  existing  conditions  surrounding  the  tea- 
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tator  at  the  time  he  made  the  will,  and  in  holding  that,  ir- 
respective of  whether  R.  R.  Cook  died  without  living  legit- 
imate issue,  he  took  a  fee  in  the  will  of  his  father. 

"The  cause  will  be  remanded  to  the  Chancery  Court  of 
Williamson  County  for. further  proceedings  in  accordance 
with  the  opinion  of  this  Court." 

It  is  seen  from  the  language  just  copied  used  by  Judge 
Wilson  that  he  was  expressing  views  as  to  the  meaning  of 
the  will,  examining  it  "in  view  of  the  surrounding  circum- 
stances and  the  condition  of  the  testator  at  the  time  the 
will  was  made  as  averred  in  the  pleadings" ;  and  it  is  seen 
that  the  error  that  the  Chancellor  committed,  as  expressly 
pointed  out,  was  in  striking  out  those  parts  of  the  an- 
swers pleading  the  conditions  and  surroundings  of  the 
testator  at  the  time  the  will  was  executed,  and  in  con- 
struing the  will  irrespective  of  those  conditions  and  sur- 
roundings. ITow,  when  these  matters  are  considered,  we 
think  there  can  be  no  serious  controversy  as  to  the  scope 
of  the  question  or  matter  actually  decided  by  this  Court. 
Vv^hile  it  was  not  in  so  many  words  said  in  the  opinion  of 
Justice  Wilson  that  it  was  his  meaning  to  simply  si>eak  of 
llie  proper  construction  of  the  will  on  the  theory  that  the 
renditions  and  surroundings  of  the  testator  were  as  set 
up  in  the  answers  as  originally  filed,  there  can  hardly  be 
any  question  that  this  was  his  only  meaning.  What  was 
said,  of  course,  was  said  for  the  purpose  of  showing  the 
importance  and  necessity  of  incorporating  in  the  answers 
the  matters  that  had  been  stricken  out.  For  this  Court, 
with  the  allegations  as  to  testator's  surroundings  and  cir- 
cumstances stricken  out,  to  have  unconditionally  passed 
on  the  meaning  of  the  will  would  have  been  to  treat  the 
allegations,  not  only  as  in  the  answers,  but  as  if  they 
had  been  admitted  to  be  true  or  had  been  established  by 
evidence.      Yet  the  very  error  that  this  Court  held   the 
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trial  Court  committed  was  that  he  struck  the  allegations 
out  and  passed  on  the  proper  construction  of  the  will  as 
if  they  were  irrelevant  and  unimportant.  Of  course  this 
Court  was  not  guilty  of  any  such  absurdity.  Again, 
there  would  have  been  no  occasion  for  remanding  the 
cause  if  this  Court  had  meant  to  unconditionally  and 
finally  construe  the  will.  If  it  had  so  meant,  the  only 
theory  on  which  it  can  be  conceived  that  this  Court  would 
have  remanded  the  cause  would  have  been  to  sell  the  lands 
for  partition  of  the  proceeds  among  the  parties  in  inter- 
est, a  matter  prayed  for  in  the  original  bill.  Yet,  although 
there  was  a  prayer  in  the  original  bill  for  partition,  it  is 
clear  that  if  Richard  Reese  Cook  took  or  now  has,  or  if 
his  vendees  now  have,  only  a  qualified  or  determinable  fee, 
as  defendants  insist,  as  he  is  still  living  and  might  yet 
have,  and  die  leaving,  living,  legitimate  issue,  it  is  ap- 
parent there  could  in  no  event  be  a  case  made  for  partition, 
and  therefore  there  could  have  been  no  reason  to  remand 
for  any  such  purpose.  We  are  therefore  clearly  of  opinion 
that  the  former  adjudication  of  this  Court  in  no  way  be- 
came a  final  adjudication  on  the  proper  construction  of 
the  will  in  such  sense  as  to  preclude  the  question  being 
now  passed  on.  We  will  therefore  now  consider  its  proper 
const  niction. 

It  is  seen  that,  after  making  provisions  in  the  first 
item  of  the  will  for  the  support  of  his  wife  and  son  out  of 
the  interest  and  profits  arising  from  his  estate,  the  testator, 
in  the  second  item  of  his  testament,  expressly  wills  and 
bequeaths  that  whenever  and  as  soon  as  the  interest  and 
profits  of  the  wife's  estate  should  become  sufficient  for  her 
comfortable  support,  then  the  interest  and  profits  of  his 
estate,  ''together  with  the  principal/'  should  go  to  the  son; 
and  that  then  follows  a  pi'ovision  with  reference  to  the  ap- 
pointment of  a  guardian  if  the  son  should  not,  at  the  time 
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thus  lixed  for  him  to  become  vested  with  the  principal, 
be  twenty-one  years  old;  and  it  is  seen  that  then  in  the 
third  item  follows  the  language  that  gives  rise  to  this  law- 
suit, which  is :  ^^^I  will  and  bequeath  that  in  the  event  of 
the  death  of  my  said  son  Richard  Keese  Cook  without 
living  and  legitimate  issue,  all  of  my  property  as  herein 
dhove  bequeathed  and  disposed  of  shall  revert  to  my  estate 
and  be  equally  divided  among  my  nearest  kin."  In  other 
words,  the  testator  provides  first  for  the  support  of  his 
wife  and  son  out  of  the  proceeds  of  certain  of  his  estate, 
and  does  not  give  anything  to  the  son  until  the  proceeds 
of  the  wife's  own  estate  shall  become  sufficient  for  her 
support,  but  he  provides  when  that  event  shall  happen,  the 
son  shall  become  vested  with,  not  only  the  interest  and 
profits  of  his  estate,  but  the  pHncipal  itself;  and  then  it 
is  ,  after  thus  unconditionally  giving  to  the  son  whatever 
he  means  to  give  him,  the  words  are  used  which  cut  down 
that  absolute  and  unconditional  gift,  if  it  is  cut  down  to 
anything  less  than  an  unconditional  fee.  And,  relying  on 
the  holdings  of  our  Supreme  Court  in  VoAighn  v.  Cator, 
1  Pickle,  302;  Meacham  v.  Grakam,  14  Pickle,  190; 
Katzenherger  v.  Wem^er,  2  Cates,  261 ;  Frank  v.  Frank, 
12  Ci^tcs,  5()9,  and  some  unre|)orted  cases,  counsel  for  com- 
plainant most  earnestly  insist  that  by  virtue  of  this  lan- 
guage referring  to  the  death  of  the  son  the  testator  did 
vest  him  with  onlv  a  determinable  fee.    Let  us  see. 

In  Vaughn  v.  Caior,  the  testator,  after  giving  certain 
property  to  Bazil  Smith  in  the  body  of  his  will,  provided 
m  a  codicil  that  ''in  the  event  Bazil  Smith  dies  without 
laA\'ful  issue,  then  the  property  therein  bequeathed  shall 
revert  to  my  estate,  and  be  equally  divided  among  the 
other  named  heirs  in  said  will,  of  which  this  is  a  codicil," 
and  the  reference  there  to  the  death  of  Bazil  Smith  was 
held  to  mean  his  death  in  the  lifetime  of  the  testator. 
30 
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How  similar  the  expressions  in  the  two  wills,  that  involved 
in  the  Vanghn-Cator  case  and  that  no  under  considera- 
tion. In  each  death  is  referred  to  as  "in  the  event"  of 
death  of  the  devisee  or  legatee ;  in  the  one  now  under  con- 
sideration it  is  in  the  event  of  death  "without  living  and 
legiiimate  issue,"  and  in  the  other  it  is  in  the  event  of 
death  "without  lawful  issue,"  that  is  referred  to;  in  the 
one  now  under  consideration  the  property  already  given, 
in  the  event  named,  is  to  "revert  to  mv  estate  and  be 
equally  divided  among"  others  named,  and  in  the  other 
case  the  property  already  given,  in  the  event  named,  was 
to  "revert  to  my  estate  and  be  equally  divided  among'^ 
others  named.  It  would  appear  that,  with  such  sameness 
of  expressions,  if  we  are  not  to  go  beyond  that  langudge  in 
the  will  under  consideration  which  we  have  pointed  out, 
the  same  result  that  was  reached  as  to  its  meaning  in  the 
Vaufjhn-Cator  case  must  be  reached  here.  And  we  think 
such  a  view  cannot  be  escaped.  We  also  think  that  in 
like  manner  the  reference  in  Meacham  v.  Graham  to  the 
death  of  a  daughter  as,  "in  the  event  of  her  death  without 
living  children;"  and  that  the  reference  in  Katzenberger 
v.  Weaver  to  death  as  "in  case  any  of  my  children  herein 
named  shall  die;"  and  that  reference  in  the  case  of  Frank 
V.  Frank  to  death  as,  "if  any  one  of  my  sons  shall  die 
without  issue  his  or  her  share  shall  also  revert  to  my  chil- 
dren then  living,"  must  govern  in  the  construction  of  the 
will  under  consideration,  if  we  are  not  to  look  beyond  the 
words  referreing  to  the  death  of  Richard  Reese  Cook. 
All  of  those  expressions  are  held  to  refer  to  death  in  the 
lifetime  of  the  testator,  and  the  principal  underlying 
those  holdings,  we  think,  if  we  are  not  to  look  beyond  the 
words  of  the  will  of  Phillip  H.  Cook,  deceased,  referring 
to  the  death  of  the  son,  forces  the  same  conclusion  as  to 
the  meaning  of  these  words.     But  after  this  case  was  re- 
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manded,  and  after  parts  of  the  answers  which  had  been 
stricken  therefrom  had  been  restored  bv  the  Chancellor, 
and  when  proof  was  taken  on  the  issues  raised,  it  was 
shown  without  contradiction  that  the  testator  had  been 
afflicted  with  typhoid  for  some  months  before  his  death; 
that  he  had  been  confined  to  his  room  at  his  home,  some 
two,  three  or  four  miles  in  the  country  from  Franklin,  for 
a  considerable  part  of  this  time,  when  his  physician  came 
to  the  conclusion  that  the  sanitary  conditions  were  not  the 
best  at  his  home,  and  therefore  had  him  taken  to  Franklin, 
where  conditions  would  perhaps  be  better,  but  that  after 
being  taken  to  Franklin  he  was  attacked  with  other  trou- 
bles, and  after  being  there  for  some  time,  and  after  real- 
izing that  he  could  not  recover,  but  was  going  to  die  (tes- 
tator being  himself  a  physician  of  ability),  and  while  in 
a  veiy  weakened  physical  condition,  he  had  his  will  writ- 
ten, practically  dictating  it  in  his  own  language,  and  then 
signed  it  and  had  it  witnessed ;  that  this  was  done  on  Feb- 
ruary 2,  1872,  and  he  died  on  February  10th,  or  eight 
days  thereafter.  In  brief,  the  evidence  discloses  that  at 
the  time  the  will  was  executed  the  testator  expected  to 
die  at  anv  time;  and  it  is  shown  that  his  son  Richard 
Eeese,  an  only  child,  was  at  that  time  only  a  little  more 
that  one  year  old,  having  been  bom  on  January  16,  1871 ; 
that  while  the  son  was  not  a  vigorous,  strong  child,  there 
was  nothing  to  indicate  or  even  suggest  that  he  would  not 
survive  his  father. 

lender  this  state  of  facts  counsel  for  defendants  rely  on 
our  cases  of  Hottell  v.  Browder,  13  Lea,  676,  and  Stovall 
V.  Austin,  16  Lea,  700.  And  truly  the  Hottell-Browder 
case  presents  conditions  surrounding  the  execution  of  the 
will,  the  construction  of  which  was  there  involved,  very 
similar  to  the  conditions  surrounding  Phillip  H.  Cook,  de- 
ceased, when  his  will  was  executed ;  the  will  in  that  case 
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having  been  executed  at  a  time  the  testator  was  on  his 
death  bed,  very  low,  unable  to  sit  up,  and  Avho  then  told 
the  draftsman  of  his  will  that  he  never  expected  to  recover. 
The  will  in  that  case,  after  giving  to  the  testator's  two 
daughters  certain  property,  real  and  personal,  provided 
that  "in  case  of  the  death  of  either  of  my  said 
daughters  above  named,  then  and  in  that  event 
all  that  part  of  my  estate  which  hereby  I  give 
to  her  shall  go  to  and  descend  to  her  children,"  but 
that  language,  although  such  as  within  itself  would  have 
meant  the  death  of  the  daughters  before  that  of  the  tes^ 
tator,  was  held,  because  of  the  conditions  and  surround- 
ings attending  the  execution  of  the  will,  to  not  refer  to 
death  before  the  testator ;  and  it  is  apparently  on  the  same 
basis  that  the  case  of  StovaJl  v.  Austin  was  decided.  If 
we  are  to  follow  these  cases,  rather  than  those  relied  on  by 
complainant,  we  think  it  clear  that  death  of  the  son  re- 
ferred to  in  the  will  of  Phillip  H.  Cook,  deceased,  must 
likewise  be  held  to  not  refer  to  the  death  of  the  son  be- 
fore  that  of  the  testator.  Are  they  still  regarded  as  sound  ? 
We  do  not  understand  that  the  Hottell-Browder  case  has 
ever  been  overruled  or  that  the  soundness  of  the  holding 
therein  his  ever  been  questioned  in  any  subsequent  case. 
On  the  contra  n^  in  the  Katzenberger- Weaver  case  both  it 
and  the  Stovall- Austin  cases  are  referred  to  as  correct 
under  their  particular  facts;  and  in  the  case  of  Frank  v. 
Franl-  it  was  remarked  "that  the  peculiar  facts  found  to 
exist  in  Hotfell  v.  Broivder,  13  Lea,  676,  and  Stovall  v. 
Ayslin,  16  Lea,  700,  Avere  held  in  those  cases  to  warrant 
a  departure  from  the  rule;''  the  nile  referred  to  being,  as 
also  set  out  in  the  Frank-Frank  case,  as  follows:  "If 
there  is  an  immediate  gift  to  A.  and  a  gift  over  in  case 
of  his  death,  or  any  similar  expression  implying  the  death 
to  be  a  contingent  event,  the  gift  over  will  take  effect  only 
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in  the  event  of  A.'s  death  before  the  testator."  In  fact, 
none  of  the  cases  that  have  applied  the  rule  just  quoted 
are  at  war  with  the  Ilottell-Erowder  case  and  the  Stovall- 
Austin  case.  In  other  words,  the  two  lines  of  cases  are 
recognized  as  both  sound  when  the  two  last  riained  cases 
are  viewed  in  the  light  of  their  own  facts;  and  we  think 
if  the  will  now  under  consideration  is  to  be  governed  in  its 
construction  bv  the  one  line  or  the  other  of  these  cases 

4< 

the  Hottell-Browder  case  and  the  Stovall- Austin  case 
must  be  controlling;  but  we  are  of  opinion  that  the  proper 
construction  of  the  will  under  consideration  depends  on 
still  another  principle  not  applied  by  either  line  of  cases 
referred  to. 

In  2  Jarman  on  Wills  (Sixth  American  Ed.  by  Big- 
low),  in  chapter  48,  headed  ^'WOTIDS  REFERRING  TO 
DEATH  SIMPLY,  WHETHER  THEY  RELATE  TO 
THE  DEATH  IX  THE  LIFETIME  OF  THE  TES- 
TATOR," and  under  the  subheading,  **Rule  where  the 
Gift  is  Immediate,"  and  on  star  page  1504,  is  found  the 
following : 

"Where  a  bequest  is  made  to  a  person,  with  a  gift  over 
in  case  of  his  death,  a  question  arises  whether  the  testator 
uses  the  words  *in  case  of,'  in  the  sense  of  at  or  from,  and 
thereby  as  restrictive  of  the  prior  bequest  to  a  life  interest, 
i.  e.,  as  introducing  a  gift  to  take  effect  on  the  decease  of 
the  prior  legatee  under  all  circumstances,  or  with  a  view 
to  create  a  bequest  in  defeasance  of  or  in  substitution  for 
the  prior  one,  in  the  event  of  the  death  of  the  legatee  in 
some  Cyontingency.  The  difficulty  in  such  cases  arises  from 
the  testator  having  applied  terms  of  contingency  to  an 
event  of  all  others  the  most  certain  and  inevitable,  and  to 
satisfy  which  terms  it  is  necessary  to  connect  with  death 
some  circumstance  in  association  with  which  it  is  con- 
tingent; that  circumstances  naturally  is  the  time  of  its 


470  COUET  OF  CIVIL  APPEALS, 

Truett  V.  Cook. 

hajipening ;  and  such  time,  where  the  bequest  is  immediate 
(i.  e.,  in  possession),  necessarily  is  the  death  of  the  tes- 
tator, there  being  no  other  period  to  which  the  words  c^n 
be  referred. 

"Hence  it  has  become  an  established  rule,  that  where 
the  bequest  is  simply  to  A.,  and  in  case  of  his  death,  or 
if  he  die,  to  B.,  A.  surviving  the  testator  takes  absolutely." 

Then,  aft^r  commenting  on  this  proposition,  and  in  the 
same  chapter,  but  under  the  subheading,  "Eule  where  the 
Gift  is  Future,"  at  star  pages  1568-9,  is  found  the  fol- 
lowing : 

"But  although  in  the  case  of  an  immediate  gift  it  is 
true  that  a  bequest  over,  in  the  event  of  the  death  of  the 
preceding  legatee,  refers  to  that  event  occurring  in  the 
lifetime  of  the  testator,  yet  this  construction  is  only  made 
ex  necessitate  rei,  from  the  absence  of  any  other  period  to 
which  the  words  can  be  referred,  as  a  testator  is  not  sup- 
posd  to  contemplate  the  event  of  himself  surviving  the  ob- 
jects of  his  bounty ;  and,  consequently,  where  there  is  an- 
other j)oint  of  time  to  which  such  dying  may  be  referred 
(as  obviously  is  the  case  where  the  bequest  is  to  take  effect 
in  possession  at  a  period  subsequent  to  the  testator's  de- 
cease ) ,  the  words  in  question  are  considered  as  extending 
to  the  event  of  the  legatee  dying  in  the  interval  between 
the  testator's  decease  and  the  period  of  vesting  in  posses- 
sion. .  .  .  On  this  principle,  too,  it  should  seem 
that  in  the  case  of  a  Ix^quost  to  \,  at  the  age  of  twenty- 
one  years,  and  in  the  event  of  his  death  then  over  to  an- 
other, the  words  would  be  construed  to  mean,  in  the  event 
of  his  dying  under  twenty-one  at  any  time. 

"And  the  same  construction  has  obtained  where  pay- 
ment only,  and  not  vesting,  was  ]X)stponed  to  a  stated 
period." 
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These  propositions  taken  from  Jarman  on  Wills  have 
all  been  expressly  approved  by  our  Supreme  Ck)urt  in  the 
case  of  Kntzenberger  v.  Weaver,  2  Gates,  620,  except  the 
two  eoijclucling  paragraphs  showing  when  the  rule  appli- 
cable to  gifts  not  immediate  will  be  applied.  In  other 
words,  the  rule  with  reference  to  immediate  gifts  and  rule 
when  the  gift  is  not  imm.ediaie  have  been  expressly  ap- 
proved by  our  Supreme  Court.  And  such  niles  have  met 
the  approval  of  the  American  Courts  generally,  although 
a  few  of  the  Courts  do  not  recognize  either.  As  said  in 
40  Cys.,  1504-1506: 

"It  has  been  held  that  where  there  is  an  immediate  gift 
to  a  person  and  a  gift  over  on  4he  death  of  the  beneficiary 
without  issue,  the  latter  gift,  in  the  absence  of  words  indi- 
cating a  contrary  intention,  takes  effect  upon  the  death 
without  issue,  happening  at  any  time,  as  well  after  as  be- 
fore the  death  of  the  testator ;  but  as  a  general  rule,  in  such 
cases,  the  gift  over  refers  to  death  occurring  during  the  life- 
time of  the  testator,  imless  it  ai)pears  from  the  context  of 
the  will  and  the  surrounding  circumstances  that  the  testator 
intended  the  gift  to  take  effect  upon  the  death  of  the  per- 
son named  at  any  time,  as  well  after  as  before  the  testa- 
tor^s  death.  But  where  the  disposition  of  the  property 
which  is  devised  over  is  preceded  by  a  prior  estate  for  life 
or  years,  then  the  general  rule  is  that  the  death  without 
issue  refers  to  a  death  occurring  during  the  period  of  the 
intervening  estate,  such  as  before  the  death  of  the  life- 
tenant,  unless  there  are  words  in  the  will  which  show 
that  the  testator  intended  to  refer  to  a  death  occurring 
before  his  decease,  or  at  a  later  date  than  the  termination 
of  the  particular  estate." 

In  support  of  the  general  rule  with  reference  to  immedi- 
ate gifts  as  thus  expressed  in  Cyc,  and  in  support  of  the 
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general  rule  as  there  laid  do^vIl  where  there  is  an  interven- 
ing estate,  many  casc^*^  are  cited.  In  support  of  the  general 
rule  applicable  where  there  is  an  intervening  estate,  and  as 
affording  illustrations  of  its  application,  showing  that  such 
expressions  as  that  found  in  the  will  of  Philip  II.  Cook 
used  in  such  connection  as  it  is  used  in  his  will,  refers, 
not  to  death  in  the  lifetime  of  the  testator,  but  to  death  at 
any  time  before*  the  termination  of  the  estate  intervening 
between  the  death  of  the  testator  and  the  vesting  of  the 
estate  in  the  person  whose  death  is  referred  to,  we  refer 
to  the  following  as  being  especially  applicable:  Eeuling  v. 
Reuling,  137  Ky.,  637;  Bradshaw  v.  ^Viniam8,  140  Ky., 
160;  Simpson  v.  Adams,  127  Ky.,  790;  Bimey  v.  Richard- 
son, 5  Dana,  424;  Miller  \\  McBlain,  98  N.  Y.,  517; 
Mayer  v.  ^yalher,  214  Pa.  St.,  440;  McCormich  v.  Mc- 
Elligott,  127  Pa.  St.,  230,  14  Am.  St.  Rep.,  837;  Fitz- 
water's  Appeal,  94  Pa.  St.,  141  ;  Unstead's  Appeal,  60  Pa. 
St.,  365;  Howell  v.  Gifford,  64  N.  J.  Eq.,  180;  Blum  v. 
JiJvans,  10  S.  C,  56. 

Now,  bearing  in  mind  that  the  rule  is  applicable  where 
the  gift  is  not  immediate,  but  where  it  is  to  take  effect  in 
the  future,  and  that  it  has  been  held  to  become  applicable 
where  payment  only,  and  not  vesting,  was  postponed,  as 
stated  in  the  language  quoted  from  Jarman  on  Wills ;  and 
bearing  in  mind  that,  under  the  express  j)rovi8ions  of  the 
second  item  of  Philip  II.  Cook's  will,  his  son  could  not  so 
much  as  become  vested  in  his  own  right  with  either  the  pay- 
ment of  the  income  or  with  the  principal  until  the  testa- 
tor's wife's  estate  should  become  sufficient  for  her  comfort- 
able support,  a  time  sjiokc^n  of  as  still  in  the  future  as  com- 
pared to  testator's  death,  it  is  clear  that  this  rule  with 
reference  to  gifts  taking  effect  in  the  future  and  not  im- 
mediately on  the  death  of  the  testator  l)ecomes  the  controll- 
ing rule  as  a])plied  to  the  will  of  Philip  IT.  Cook.     Under 
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that  rule  the  death  referred  to  is  death  before  the  time  that 
the  estate  would  become  vested  in  the  son,  and  the  fact  that 
the  testator  was  on  his  death  bed  at  the  time  he  made  his 
will  could  not  in  any  way  militate  against  the  application 
of  this  rule,  as  that  reference  is  to  a  date  bevond  his  own 
death.  Stated  differently,  as  the  death  of  the  son  referred 
to  is  one  that  must  occur  beyond  testator's  own  death,  the 
fact  that  testator  was  on  his  death  bed  when  the  will  was 
made  could  have  nothing  to  do  with  the  application  of  the 
rule  which  makes  the  estate  vest  at  a  date  beyond  the  testa- 
tor's death.  And  it  being  made  to  appear  that  the  son  did 
live  until  and  beyond  that  future  event,  he  being  still  living 
even  after  his  mother's  death,  then  he  did  not  die  within 
the  time  referred  to  in  the  will  of  his  father,  and  his  estate 
became  a  fee  at  the  happening  of  the  future  event,  and  he 
had  a  right  to  dispose  of  that  estate  as  he  saw  cause.  In 
this  view  of  the  case,  and  for  these  reasons,  the  Chancellor's 
decree  is  correct,  although  not  put  on  the  grounds  on  which 
he  put  it,  and  it  must  be  affirmed,  his  last  decree  being  in 
accord  with  his  first. 

This  is  a  view  of  the  case  that  did  not  occur  to  this  Court 
when  the  case  was  before  it  in  1812 ;  otherwise  there  would 
have  been  no  necessity  for  a  remand  of  the  case,  for,  as 
just  indicated,  the  surroundings  and  circumstances  of  the 
testator  at  the  time  the  will  was  executed  can  mean  nothing 
if  by  the  death  referred  to  in  the  will  death  was  meant  at 
some  date  subsequent  to  testator's  death. 

It  is  disclosed  that  the  widow  of  Philip  H.  Cook,  de- 
ceased, dissented  from  her  husband's  will,  and  it  might  be 
said  that  this  circumstance  would  prevent  the  application 
of  the  rule  we  have  just  held  controlling,  but  we  think  such 
suggestion  must  necessarily  be  without  any  force  or  effect, 
for  the  reason  that,  as  is  too  well  settled  to  do  more  than 
call  attention  to  the  fact,  wills  become  effective  at  once  on 
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the  death  of  the  testator,  and  whatever  rights  Richard 
Reese  Cook  got  under  the  will  of  his  father  to  the  lands  in 
question  depended  not  on  what  his  mother  might,  after  the 
death  of  her  husband,  do  in  the  way  of  dissenting  from  the 
will,  but  on  the  will  itself  and  the  contingency  mentioned 
in  it.  In  other  words,  the  will  gave  to  the  son  a  certain 
character  of  estate  to  depend  on  a  contingency  to  happen 
after  testator's  death,  and  the  son's  condition  at  that  time 
with  reference  to  being  alive,  or  if  dead,  survived  by  living 
legitimate  issue,  and  not  on  anything  the  testator's  widow 
might  do  in  the  way  of  dissenting  from  the  will  or  other- 
wise. 

Further,  the  view  we  take  of  this  case  does  no  violence 
to  any  rule  governing  the  construction  of  will,  and  does  not 
run  contrary  to  any  of  our  holdings,  and  carries  out  the 
clearly  expressed  intention  of  the  testator.  It  not  only 
recognizes  both  the  rules  applicable  where  death  is  referred 
to  as  a  contingent  event,  and  where  the  gift  is  immediate, 
and  when  there  is  an  intervening  estate,  but  it  recognizes 
the  rule  that  "the  law  favors  the  vesting  of  estates  at  the 
earliest  possible  time,"  and  the  further  rule  that  "if  the 
expression  in  the  will  is  doubtful,  the  doubt  is  resolved 
against  the  limitation  and  in  favor  of  the  absolute  estate,'* 
both  of  which  last-named  rules,  with  citation  of  many  cases 
in  support,  are  announced  and  applied  in  the  case  of 
Meacham  v.  Graham,  s^upra.  It  is  also  in  harmony  with 
the  holding  of  this  Court  in  Johnston  v.  Hoyall,  2  Tenn. 
C.  C.  A.,  163,  concurred  in  by  our  Supreme  Court,  where 
the  fact  that  the  rule  applied  in  the  cases  of  Vaughn  v. 
Cator,  Meachayn  v.  Graham,  Katzenberger  v.  Weaver,  and 
Frank  v.  Frank  has  no  application  when  the  gift  to  the 
person  whose  death  is  referred  to  as  a  contingent  event  is 
not  immediately  to  him  is  pointed  out  and  became  the  basis 
of  the  decision.     Xor  would  the  suggestion  be  apposite 
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that  the  testator  did  not  mean  any  such  result  as  we  have 
just  held  followed  under  the  law.  As  has  been  frequently 
said,  it  is  not  the  secret  intentions  of  testators  that  are 
sought  in  the  construction  of  their  wills,  but  their  inten- 
tions as  expressed  in  their  wills;  and,  whatever  the  secret 
intentions  of  Philip  H.  Oook  may  have  been,  his  language 
used  in  his  will  in  reference  to  the  death  of  his  son,  under 
the  well-settled  rules  of  law,  meant  and  means  such  death 
before  the  date  when  the  estate  would  become  vested  in  the 
son. 

It  might  be  said  that  the  holding  in  Meachem  v.  Graham, 
14  Pickle,  190,  is  against  our  holding  in  the  construction 
of  the  will  now  under  consideration,  as  in  that  case  it  was 
directed  by  the  will,,  the  construction  of  which  was  in- 
volved, that  in  certain  contingencies  a  trustee  was  to  hold 
the  property  for  the  use  and  benefit  of  the  daughter  whose 
death  was  referred  to,  and  which  reference  was  held  to 
mean  death  in  the  lifetime  of  the  testator.  But  in  that 
case,  while  ii  is  true  a  trustee  was  to  act  in  certain  events, 
the  will  had  preceeding  that,  and  in  express  terms,  given 
the  property  direct  to  the  daughter,  so  that  no  title  was  to 
be  vested  in  the  trustee  there  as  in  the  will  of  Philip  H. 
Cook,  deceased.  The  controlling  difference  in  the  two 
cases  is  that  in  the  will  of  Samuel  H.  Graham  the  property 
was  first  expressly  devised  to  the  daughter,  and  the  trustee 
was  simply  to  control  it  in  certain  contingencies,  while  in 
the  will  of  Philip  11.  Cook  the  gift  was  first  of  the  pro- 
ceeds to  the  wife  and  son  with  an  express  gift  of  the  corpus 
as  well  as  the  proceeds  to  the  son  only  when  it  transpired 
in  the  future  that  the  interest  and  profits  of  the  wife's 
estate  should  be  sufficient  for  her  comfortable  support.  In 
other  words,  in  the  Graham  will  the  testator  gave  directly 
to  the  daughter  an  estate  to  become  vested  in  her  on  his 
death,  and  simply  provided  for  the  management  of  his 
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property  in  certain  events ;  while  in  the  will  of  Philip  H. 
Cook  the  gift  of  the  corpus  of  testator's  estate  which  was 
to  go  to  the  son,  Richard  Reese  Cook,  was  not  to  become 
effective  till  the  happening  of  an  event  still  in  advance  of 
the  death  of  testator. 

We  do  not  mean  to  say  that  holdings  cannot  be  found  in 
some  jurisdictions  contrary  to  the  conclusions  we  have 
reached,  and  it  is  wholly  useless  to  go  out  of  the  State  to 
review  other  holdings,  for,  as  indicated  by  the  quotation 
we  have  herein  made  from  40  Cyc,  the  holding  of  the 
various  Courts  on  all  these  questions  that  arise  out  of  the 
use  of  expressions  indicating  death  as  an  imcertain  or  con- 
tingent event,  are  more  or  less  diverse.  Tennessee  has 
aligned  herself  with  those  jurisdictions  that  recognize  the 
rules  applicable  when  death  of  a  devisee  or  legatee  is  re- 
ferred to  as  a  contingent  event,  and  the  particular  rule  ap- 
plicable to  the  facts  of  the  case  now  under  consideration 
has  been  expressly  approved  by  our  Supreme  Court,  though 
no  case  passed  on  by  it  has,  so  far  as  we  know,  called  for 
its  application.  We  therefore  have  no  hesitancy  in  apply- 
ing the  rule. 

For  the  reasons  indicated  we  are  constrained  to,  and  do, 
hold  that  the  decree  of  the  Chancellor  construing  the  will 
of  Philip  H.  Cook,  deceased,  was,  and  is,  correct,  and  it  is 
affirmed,  with  costs. 


J 
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J.  M.  Royston,  Admk.^  Etc.^  v.  Lenoib  Car  Works, 

ET.  AL. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Knoxville,     September  Term,  1914.) 

1.  Master  and  Servant.    Instrumentalities  furnished  by  master. 

when  prima  facie  sufficient. 

The  fact  that  an  appliance  or  instrumentality  furnished  by  the 
master  to  his  servant  was  of  an  approved  pattern  and  was 
bought  of  a  reputable  maker  is  prima  facie  evidence  that  the 
master  was  not  negligent  in  requiring  the  servant  to  use  it. 

2.  Same.     Inspection  of  instrumentalities   furnished    hy  master, 

burden  on  servant  to  show  failure  to  make  and  result   if 
made. 

The  burden  is  on  the  servant  suing  the  master  for  personal  in- 
juries to  show  that  the  master  failed  to  make  reasonably 
careful  inspections  at  reasonable  intervals,  of  instrumentalities 
furnished  by  him,  and  ttiat  such  Inspections  if  made  would 
have  disclosed  defects  which  led  to  the  injuries  in  time  to 
permit  rei)airs  in  the  exercise  of  reasonable  care. 

3.  Same.     Simple  tool,  what  is  and  what  is  not  depends  on  cir- 
cumstances. 

What  is  or  what  is  not  a  simple  tool  within  the  rule  exempting 
the  master  from  the  duty  of  inspecting  and  keeping  in  repair 
depends  on  the  facts  of  each  case,  so  tliat  a  given  tool  oi- 
appliance  might,  under  the  facts  of  one  case,  be  held  a  sim- 
ple tool,  while  under  the  facts  of  another  it  might  not  be  so 
held.  The  nature,  ^character,  and  simplicity  or  complexity  of 
the  tool,  and  the  opportunity  of  the  servant  for  observing  it 
are  the  controlling  matters. 

4.  Same.     Same.    Hook  a  simple  tool  where  servant  brought  in 

constant  contact  with  it. 

A  hook  at  the  end  of  a  chain  and  used,  after  the  chain  has 
been  wound  around  any  object  to  be  lifted  by  the  chain,  to 
simply  slip  over  the  chain,  but  which,  because  not  sufficiently 
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bent,  slips  from  the  chain  over  which  It  was  hooked  and 
thereby  lets  the  object  fall  is  a  simple  tool  where  the  ser- 
vant in  using  the  hook  was  brought  in  immediate  contact 
with  it  every. time  used. 


Fkom  Loudon  County. 


Appeal  from  Circuit  Court  of  Loudon  County.    , 

Judge. 

Allfn  &  Clark,  for  Plaintiff  in  Error. 

Jas.  B.  Weight,  L.  D,  Smith  and  Chables  H. 
Smith  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

J.  M.  Royston,  acting  in  the  capacity  of  administrator 
of  the  estate  of  his  son,  Wra.  B.  Royston,  brought  this 
suit  in  the  Circuit  Court  of  Loudon  County  against  Le- 
noir Car  Works  and  Southern  Railway  Company,  to  re- 
cover damages  because  of  alleged  negligence  of  the  de- 
fendants which  it  is  charged  brought  about  the  death 
of  his  son. 

At  the  conclusion  of  the  testimony  offered  on  behalf 
of  the  plaintiff  the  trial  Court,  on  motion  being  made 
therefor,  directed  a  verdict  in  favor  of  defendants  and 
judgment  was  entered  thereon.  Plaintiff,  after  his  mo- 
tion for  a  new  trial  had  been  overruled,  appealed  to  this 
Court,  and  by  assignment  of  error  duly  made,  complains 
at  the  direction  of  the  verdict. 

Plaintiff's  intestate  was  nineteen  years  and  six  months 
old  at  the  time  of  his  death,  and  was  an  intelligent  young 
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man.  He  had  been  in  the  employ  of  the  Lenoir  Car 
Works  for  some  months  previous  to  the  time  of  receiving 
the  injuries  which  resulted  in  his  death,  but  had  not 
been  engaged  in  the  particular  work  he  was  doing  at  the 
time  he  received  the  injuries  until  the  day  they  were  re- 
ceived. So  far  as  the  record  before  us  shows,  his  pre- 
vious employment,  though  in  and  about  the  plant  where 
his  injuries  were  received,  was  not  such  as  to  acquaint 
him  with  the  character  of  work  he  was  doing  and  the  im- 
mediate instrumentalities  he  was  working  with  on  that 
day.  At  about  six  o'clock  in  the  morning  of  the  day  in 
question  he  was  put  to  work  in  connection  with  loading 
and  unloading  objects  which  were  lifted,  carried  and  let 
down  by  a  traveling  crane.  This  crane  consisted  of  a 
bridge-like  structure  extending  across  a  building,  and,  by 
trucks  at  its  ends,  resting  on  rails  such  as  constitute  the 
track  on  a  railroad,  one  rail  being  on  each  side  of  the 
building,  and  the  bridge-like  structure,  the  crane,  being 
so  placed  that  it  could  be  run  on  the  rails  from  one  end 
to  the  other  of  the  building.  On  this  crane  was  what 
is  called  in  the  record  a  ^*traveler,"  which  is  described  as 
a  contrivance  so  placed  that  it  could  run  lengthwise  of  the 
crane,  so  that  l>v  means  of  the  crane  and  its  traveler  ob- 

• 

jects  could  be  j)ickod  up  in  any  part  of  the  building  and 
taken  to  any  other  part  thereof.  The  objects  were  picked 
up  and  carried  by  means  of  chains  with  hooks  at  the  ends, 
the  chains  being  wound  about  some  part  of  the  object  it 
was  desired  to  lift  and  the  hooks  simply  slipped  over  the 
chains,  while,  when  the  object  was  to  be  lot  down,  the 
hooks  were  pulled  or  released  from  the  chains  they  had 
been  slipped  over.  It"  was  the  duty  of  deceased  on  the 
day  in  questicm  to  hook  and  unhook  the  chains  to  and 
from  these  objects;  and  after  he  had  thus  been  engaged 
from  about  six  in  the  morning  imtil  between  three  and 
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fcnir  o'clock  in  the  afternoon,  and  at  a  time  two  trucks^ 
each  weighing  between  four  and  live  hiinder  pounds,  were 
suspended  over  him,  one  of  the  hooks  slipped  from  th(^ 
chain  over  which  it  had  been  placed,  and,  as  a  necessary 
result,  one  of  the  trucks  fell.  In  its  fall  it  hit  Royston 
and  inflicted  such  injuries  that  he  died  therefrom  the  third 

dav  thereafter. 

»-' 

The  declaration  charges  that  "the  hook  whereby  said 
chain  was  fastened  to  said  load,  being  insufiicient  in  size 
and  strength  and  unfit  for  the  purpose  intended  and  the 
work  required,  gave  way,  straightened,  slipped  or  became 
detached  from  its  fastenings" ;  that  it  was  '*a  small,  weak, 
unfit,  unsafe  and  defective  hook  and  chain,  wholly  in- 
sufficient to  carrv  the  weight  required,  and  entirely  in  ade- 
quate for  the  work  intended,  and  that  the  defendants  knew, 
or  should,  in  the  exercise  of  due  care  and  caution,  have 
known  of  the  defective,  imfit  and  unsafe  condition  of  the 
said  a])i)liances,  all  of  which  were  unkno^\^l  to  the  plain- 
tiff's intestate,  and  could  not  have  been  known  to  him  in 
the  exercise  of  due  care  and  caution  for  his  own 
safety" ;  and  charges  further  that  the  defendants  w^ere 
guilty  of  negligence  in  taking  deceased  from  a  safe  place 
to  work  and  placing  him  in  an  unsafe  and  dangerous  place 
without  warning  and  instructing  him  as  to  the  dangers. 
But  no  evidence  whatever  was  otTered  as  to  whether  de- 
ceased was  oiven  anv  in  struct  irms  as  to  the  work  he  was 
was  put  to  doing  on  the  day  he  was  injured;  and,  as  to 
whether  or  not  he  was  familiar  or  unfamiliar  with  that 
work  the  evidence  is  meager,  but  theiv  is  some  evidence 
to  the  effect  that  he  did  the  work  in  a  manner  indicating 
that  he  was  inex))erieuci^d.  Fuither,  as  already  stated, 
the  evidence  is  to  the  effect  that  he  had  not  done  any  of 
that  work  preceding  that  day. 
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As  to  the  alleged  defective  and  insufficient  hooks,  the 
evidence  is  that  the  particular  hook  in  question,  and 
others  of  the  same  character,  had  been  used  to  lift  struc- 
tures as  heavy  as  the  one  dropped,  and  other  structures 
weighing  as  much  as  a  thousand  pounds,  and  that  it  had 
never  given  way  or  proved  insufficient  except  that  on  the 
day  before  deceased  was  injured  a  trade  dropped  which 
was  being  held  by  the  particular  hod^  in  question,  and 
that  on  that  occurring  the  hook  was  at  once  taken  to  the 
shop  and  "fixed,''  as  expressed  by  one  of  the  witnesses. 
There  is  no  evidence  as  to  who  did  the  fixing,  whether  a 
competent  smith  or  otherwise,  nor  as  to  what  was  done  in 
the  process  of  fixing,  nor  is  there  any  evidence  as  to 
what  defect,  if  any,  was  discoyered  in  it  that  caused 
it  to  give  way  and  let  the  truck  drop  on  the  day  before. 
Tkere  is  considerable  evidence,  however,  as  to  the  condi- 
ti(m  of  the  hook  just  after  the  truck  dropped  which  strudc 
and  injured  deceased.  As  expressed  by  ooe  of  the  wit- 
nesses, the  hook  then  "looked  like  it  had  straightened," 
but  was  not  "plumb  straight."  One  witness  says  that 
immediately  after  the  accident  "it  was  straightened  out 
some,"  while  the  motorman,  the  man  in  charge  of  the 
movemente  of  the  crane  and  traveler,  savs  that  he  was 
Looking  at  the  hook  when  it  began  to  give  way,  and  his  ex- 
pression is  that  the  hook  slipped  and  the  truck  fell,  and  that 
after  the  accident  the  hook  was  "straightened  to  some  ex- 
tent." The  hook  in  question,  or  one  that  the  witnesses  say 
is  very  much  like  it,  and  which  the  evidence  indicates  is  the 
OBe  in  question,  together  with  another  hook  which  it  is 
claimed  is  the  one  used  with  it,  were  sent  up  with  the  record 
in  this  case,  and  an  examination  of  the  two  hooks  shows  that 
one  of  them  is  plainly  not  so  much  bent  toward  the  point  as 
the  other,  but  that  neither  is  of  the  regular  fishhook  pat- 
tern; that,  on  the  contrary,  both  are  somewhat  straight 

31 
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toward  the  point,  but  that  they  are  equally  bent  back 
at  the  place  where  the  bend  begins  and  on  up  to  where 
tJiey  have  passed  the  point  of  being  at  an  angle  slightly 
less  than  a  right  angle  with  that  portion  fastened  to  the 
chains;  and  it  is  explained  by  the  witnesses,  and  not  con- 
Iradicted,  that  because  of  the  character  of  some  of  the 
loads  they  were  used  to  handle  they  were  intentionally  not 
made  on  the  regular  fishhook  fashion. 

None  of  the  witnesses  show  or  indicate  whether  the 
hook  in  question  straightened  somewhat  under  the  load  of 
the  trucks  which  fell  on  and  injured  young  Royston,  or 
whether  it  was  straightened  before  that  time;  but  from 
all  the  evidence  we  think  it  clearly  inferable,  especially  as 
the  hook  was  fixed  on  the  day  before,  and  as  it  straight- 
ened somewhat  on  the  next  day,  that  the  straightening 
must  have  occurred  imder  the  weight  of  the  load,  and 
that  the  tnick  was  caused  to  fall  because  of  such  straight- 
ening. In  fact,  taking  all  of  the  testimony,  we  think  this 
the  only  legitimate  conclusion  to  be  drawn  from  it; 

One  other  matter  of  considerable  controversy  in  the  evi- 
dence IS  whether  deceased  was  at  the  place  necssary  for 
him  to  be  to  do  his  work  at  the  time  injured,  or  whether 
he  had  unnecessarily  placed  himself  imder  the  trucks  and 
therel'y  negligently  exposed  himself  to  danger.  There  is 
some  evidence  indicating  that  he  was  at  the  proper  place 
to  do  his  work,  being  two  or  three  feet  away  from  where 
the  objects  were  to  be  let  down.  So  that  we  think  it  can- 
not  be  said  as  a  matter  of  laAv  that  deceased  was  improperly 
and  unnecessarily  exposing  himself  to  danger,  and  that 
for  that  reason  no  recovers'  could  be  had. 

In  the  view  we  take  of  the  case,  however,  the  one  se- 
rious question  is  whether  or  not,  under  the  evidence,  a 
case  was  made  out  to  go  to  the  jury  as  to  the  negligence 
of  the  Lenoir  Car  Works  in  failing  to  furnish  a  sufficient 
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hook.  On  this  question  it  appears,  under  the  authorities, 
that  the  falling  of  the  truck  on  the  previous  day  was  no- 
tice to  defendant  car  works  of  such  defect  or  insufficiency 
as  to  charge  it  with  responsibility  if  no  steps  had  been 
taken  to  remedy  the  conditions  (4  Labatt's  Master  & 
{Servant,  art.  100) ;  but,  as  already  indicated,  the  evi- 
dence discloses  that  when  the  object  fell  on  the  preceding 
day  the  hook  and  chain  were  promptly  sent  to  the  shop, 
where  the  hook  was  "fixed."  In  having  the  hook  "fixed" 
the  employer,  of  course,  did  its  duty  in  the  matter  of  act- 
ing on  the  notice  of  a  defective  appliance  furnished  by 
the  falling  of  the  object  on  the  previous  day ;  but  having 
sent  the  appliances  to  the  shop  where  the  defect  was  re- 
paired, the  next  question  that  arises  is,  was  it  the  duty 
of  the  employer  to  inspect  the  hook  after  repaired,  that  it 
might  see  and  know  that  it  was  rendered  sufficient  for  the 
purpose  for  which  it  was  being  used.  On  this  question  it 
is  said  in  3  Labatt  on  Master  &  Servant  (2nd  Ed.),  sec. 
1009,  "There  is  complete  unanimity  as  to  the  doctrine  that 
the  degree  of  care  which  the  law  exacts  from  a  master  in 
respect  to  the  maintenance  of  his  instrumentalities  in  a 
safe  condition  is  precisely  the  same  as  that  which  he  is 
required  to  exercise  in  furnishing  them." 

Then,  relative  to  the  duty  of  the  master  in  purchasing 
or  furnishing  instrumentalities,  in  the  same  volume,  and 
at  Sec.  1055,  it  is  said: 

"Negligence  is  sometimes  inferable  from  the  fact  that 
the  purchase  or  procurement  otherwise  of  the  instrimiental- 
ity  was  carried  out  in  a  careless  manner.  But,  in  the  ab- 
sence of  some  special  feature  of  this  sort,  the  extent  of  the 
master's  responsibility  in  cases  of  this  type  is  necessarily 
determined  with  reference  to  the  principle  that  he  may 
rely  in  some  degree  upon  the  assumption  that  the  parties 
who  supplied  an  instrumentality  exercised  ordinary  dili- 
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gence  in  seeing  that  it  was  fit  for  use.  All  the  authorities 
are  agreed  that  the  fact  of  the  appliance  being  of  an  ap- 
proved pattern,  and  having  been  bought  from  a  reputable 
maker,  is  at  least  prima  facie  evidence  that  the  defendant 
was  not  negligent  in  requiring  his  servant  to  use  it.  But 
most  of  the  cases  go  much  further  than  this,  holding  that 
such  facts  are  conclusive  in  the  master's  favor  in  the  ab- 
sence of  some  circimastance  which  would  put  a  prudent 
man  upon  inquiry  at  the  time  of  the  purchase  or  after- 
wards." 

Applying  these  principles,  and  bearing  in  mind  that  as 
simple  an  instrumentality  as  a  hook,  such  as  is  involved  in 
this  case,  would  not  require  that  degree  of  care  that  com- 
plicated machinery  would  require,  and  bearing  in  mind 
that  the  master  is  not  an  insurer  of  the  safety  of  his  serv- 
ants, but  is  required  to  use  only  that  degree  of  diligence 
to  avoid  injury  to  the  servant  described  by  the  term  ordi- 
nary care,  we  think  the  Lenoir  Car  Works  might  probably 
he  held  in  the  instant  case  to  have  discharged  its  full  duty 
when  it  sent  to  the  shop  the  instrument  in  question  and  had 
it  repaired  or  fixed,  and  that  with  the  right  to  rely  "in 
some  degree"  upon  the  assumption  that  the  parties  supply- 
ing or  fixing  it  exercised  ordinary  diligence  in  seeing  that 
it  was  fit  for  use,  it  was  probably  not  incumbent  on  the 
employer  to  affirmatively  show  that  the  one  doing  the  re- 
pairing was  a  reputable  or  competent  one  to  do  it.  What 
the  duties  of  the  employer  would  be  where  the  machinery 
was  more  complicated  we  do  not  pretend  to  say. 

But  some  of  the  authorities  go  to  the  extent  of  holding 
that  it  is  the  duty  of  the  master  to  inspect  machinery  after 
it  is  rej)aired,  stating  the  rule  without  qualification.  Such 
is  the  rule  stated  in  4  Thompson's  Commentaries  on  Negli- 
gence, in  the  fourth  volume,  sec.  3788,  in  the  following 
language : 
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"The  duty  of  a  master  to  furnish  reasonably  safe  prem- 
ises, machinery,  tools  and  appliances,  with  or  about  which 
his  servants  are  to  work,  necessarily  implies  and  includes 
the  duty  of  making  a  reasonable  inspection  of  such  prem- 
ises, machinery,  tools  and  appliances  after  they  have  be- 
come defective  and  have  been  repaired,  to  the  end  of  seeing 
that  the  reparation  makes  them  reasonably  safe  and  suffi- 
cient." 

And  suppose  we  apply  this  rigid  rule  to  as  simple  an 
instrumentality  as  a  hook,  still  there  is  no  evidence  that  an 
inspection  would  have  disclosed  any  defect ;  and  this  brings 
us  to  the  consideration  of  another  rule  of  law  stated  in  4 
Thompson  on  Negligence,  sec.  3803,  in  the  following  lan- 
guage: 

"BuRDEjf  OF  Proof  in  Actions  Predicated  Upon 
Failure  to  Make  Proper  Inspections. — Here,  as  else- 
where, the  plaintiff  is  bound  to  make  out  his  ease ;  and  in 
order  to  do  this  he  must  show  that  reasonably  careful  in- 
spections were  not  made,  and  at  reasonable  intervals;  and 
that  if  such  inspections  had  been  made,  they  would  have 
disclosed  the  defect  which  led  to  the  injury  in  time  to 
permit  of  its  reparation  in  the  exercise  of  reasonable  care." 

Our  own  case  of  Railroad  v.  Lindarnood,  3  Gates,  457, 
recognizes  the  soundness  of  this  rule.  In  that  case,  quoting 
approvingly  from  Wood  on  Master  and  Servant,  it  is  said : 
"The  mere  fact  that  the  machinery  proves  defective,  and 
that  the  injury  results  therefrom,  does  not  fix  the  master's 
liability.  Prima  facie,  it  is  presumed  that  the  master  has 
discharged  his  duty  to  the  servant,  and  that  he  was  not  at 
fault.  Therefore  the  servant  must  overcome  this  presump- 
tion by  proof  of  fault  on  the  master's  part,  either  by  show- 
ing that  he  knew  or  ought  to  have  known  of  the  defects 
complained  of.     .     .     .     The  burden  of  proving  negli- 
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gence  on  the  part  of  the  master  is  upon  the  servant;  and 
he  is  bound  to  show  that  the  injury  arose  from  defects 
known  to  the  master,  or  which  he  would  have  known  by  the 
exercise  of  ordinary  care,  or  that  he  has  failed  to  observe 
precautions  essential  to  the  protection  of  the  servant,  which 
ordinary  prudence  would  have  suggested. 

"Again,  at  section  382,  the  same  author  (Wood)  says: 
'The  servant  seeking  recovery  for  an  injury  takes  the 
burden  upon  himself  of  establishing  negligence  on  the  part 
of  the  master,  and  due  care  on  his  part.  And  he  is  met  by 
two  presimiptions,  both  of  which  he  must  overcome  in  order 
to  entitle  him  to  recovery:  First,  that  the  master  has  dis- 
charged his  duty  to  him,  by  providing  suitable  instru- 
mentalities for  his  business,  and  in  keeping  them  in  con- 
dition ;  and  this  involves  proof  of  something  more  than  the 
mere  fact  that  the  injury  resulted  from  a  defect  in  the 
machincrv.  It  imposes  upon  him  the  burden  of  showing 
that  the  master  had  notice  of  the  defect,  or,  in  the  exercise 
of  that  ordinary  care  which  he  is  bound  to  observe,  he 
would  have  known  it.'  " 

In  the  same  case  of  Railroad  v.  Lindamood,  referring  to 
the  case  of  Sack  v.  Delose,  137  III.,  129,  27  N.  E.,  62, 
where  an  employe  had  been  injured  in  attempting  to  stop 
a  loaded  ear  by  the  use  of  a  brake  which  gave  way,  it  was 
said:  *'Iii  other  words,  the  contention  was  that  failure  to 
inspect  threw  on  the  appellees  the  burden  of  showing  the 
brake  apparatus  was  j)roperly  constructed,  and  that  there 
was  no  defect  in  it  that  an  inspection  would  have  disclosed. 
To  this,  however,  the  Court  replied  in  these  words:  'This 
imposes  the  burden  on  the  wrong  party,  and  compels  the 
defendant  to  prove  that  the  injury  did  not  result  from  his 
negligence.  The  proposition  goes  uj)on  an  unwarrantable 
assumption,  to  wit,  that  the  inspection  would  have  disclosed 
the  defective  condition  of  the  brake.     That  is  an  affirms- 


STATE  OF  TENISTESSEE.  487 

Royston  v.  Car  Works. 

tive  proposition  to  be  shown  by  the  evidence,  and  the 
burden  of  proving  it  rests  upon  him  who  asserts  it.  If 
plaintiff  had  shown  that  the  fault  in  the  brake  was  in  fact 
known  to  appellees'  brakeman  or  car  inspector,  but  un- 
known to  himself,  he  would  have  made  out  his  case,  and  so, 
too,  he  would  have  made  his  case,  had  he  shown  that  the 
defect  was  of  such  a  nature  that  it  would  have  been  known 
to  them  if  they  had  exercised  due  care.  No  defect  is  latent 
which  an  inspection  will  disclose;  hence  appellees  would 
be  charged  with  knowing  what  an  inspection  would  inform 
them.  But  before  a  Court  and  jury  can  say  that  their 
negligence  to  inspect  the  car  was  the  cause  of  plaintiff's 
injury,  it  must  be  shown  by  the  evidence  that  the  fault  or 
defect  in  the  appliance  was  one  which  a  proper  inspection 
would  have  made  known  to  him." 

Applying  these  principles,  there  can  be  no  recovery  for 
any  defect  in  the  hook  which  caused  it  to  straighten  under 
the  load  for  the  reason  that,  if  it  be  conceded  it  was  the 
duty  of  the  employer  to  inspect  it  after  it  was  fixed  and 
returned  from  the  shop,  and  that  there  was  no  inspection, 
still  there  was  absolutely  no  evidence  offered  below  even 
tending  to  show  that  an  inspection  would  have  disclosed 
any  defect. 

But  we  are  of  the  opinion  that  the  rule  requiring  in- 
spection could,  in  any  event,  apply  only  in  case  the  hook 
unbent  at  the  time  the  object  fell.  We  are  of  opinion  that 
the  rule  requiring  inspection  by  the  master  could  not  apply 
if  the  hook  was  already  somewhat  straightened  before  it 
slipped  loose  and  let  the  object  fall.  This  in  our  opinion 
results  for  the  reason  that  if  it  was  in  a  somewhat  straight- 
ened condition  when  returned  from  the  shop  the  rule  appli- 
cable to  simple  tools  would  have  to  apply,  a  rule  applied 
by  our  Supreme  Court  to  a  defective  ladder  in  the  case  of 
Silvey  v.  Drill  Co,,  1  Thompson,  675,  and  a  rule  which 
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has  been  applied  by  some  CoiiTts  to  hooks,  as  is  pointed  out 
in  3  Labatt  on  Master  and  Sen^ant  (2nd  Ed.),  pages  2481 
to  24S3. 

One  of  the  cases  so  holding  is  that  of  Olson  v.  Dougherty 
Lumber  Co.,  102  Wis.,  264.  In  that  ease  an  employe  was 
engaged  in  moving  certain  timbers  with  an  iron  hook 
which  was  not  sufficiently  curved  at  the  hook  end,  and 
was  bhint.  There,  referring  to  the  suggestion  that  there 
was  actionable  negligence  in  furnishing  such  a  hook,  it 
was  said: 

"Some  suggestion  is  made  that  the  accident  may  be  at- 
tributed to  actionable  negligence  in  respect  to  the  char- 
acter of  the  hook  that  was  furnished  plaintiff;  that  if  it 
had  been  some  longer,  or  the  hook  end  had  been  curved  in- 
stead of  straight,  and  not  been  so  blunt,  the  accident  woidd 
not  have  occurred.  The  answer  to  that  is  that  the  hook 
was  one  of  those  simple  contrivances,  so  easy  of  compre- 
hension, as  to  all  the  dangers  of  its  use,  by  any  person  of 
ordinary  intelligence,  even  if  it  were  defective  in  the  re- 
spects suggested,  that  actionable  negligence  of  the  employer 
cannot  be  based  on  the  fact  of  its  being  furnished  to  the 
employe  for  use  in  the  performance  of  his  work.  In  such 
circumstances,  it  is  presumed  that  reasonable  attention  by 
the  employe  to  those  matters  which  are  open,  obvious,  and 
easily  comprehended  by  any  ordinary  person  of  mature 
years,  will  disclose  to  the  employe  all  the  dangers  of  using 
the  defective  contrivance,  and  he  is  therefore  conclusively 
presumed  to  have  assumed  such  dangers  as  a  part  of  his 
contract  of  employment." 

True,  there  are  some  cases  holding  that  hooks  do  not 
come  imder  the  category  of  simple  tools,  among  which  are 
the  well  considered  cases  of  Williams  v.  Oabhidt  Lumber 
Co,,  132  Ga.,  221,  and  Longspre  v.  Big  Blackfoot  Milling 
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Oo.j  38  Montana,  99.  These  cases  and  others  that  might 
be  cited  show,  however,  that  the  exemption  from  the  duty 
of  inspecting  and  keeping  in  repair  because  of  the  simple- 
tools  doctrine  is  not  an  absolute  one  as  applied  to  any 
particular  tool,  but  that  each  case  must  stand  on  its  own 
facts,  so  that  in  one  case  a  given  tool  might  be  held  a  simple 
tool  within  the  rule  of  exemption,  while  in  another  the 
same  tool  might  be  held  to  not  fall  in  the  rule.  In  the 
Georgia  case  referred  to,  a  very  able  and  exhaustive  opin- 
ion by  Judge  Lumpkin,  it  appears  that  the  servant  who 
had  been  injured  had  had  no  occasion  or  opportunity  to 
examine  the  tool  there  in  question,  a  cant  hook;  he  being 
engaged  in  a  different  department  of  work  from  that  in 
which  the  cant  hook  was  being  used,  and  only  being  called 
to  use  it  on  special  occasions  when  it  was  necessary  for  him 
to  help  load  logs  with  it,  and  it  appearing  further  in  that 
<;ase  that  the  particular  defect  in  that  tool  was  discoverable 
only  by  a  close  inspection.  It  was  there  remarked  by  the 
Court  that  "no  arbitrary  and  invariable  rule  can  be  laid 
-down  by  which  it  can  be  declared  that  a  master  is  relieved 
from  the  duty  of  inspecting  certain  specified  tools,  regard- 
less of  the  circumstances  of  the  case.  Nor  can  a  Court 
well  undertake  to  make  a  catalogue  of  tools  by  name,  and 
say  that  as  to  injuries  caused  by  them  there  shall  be  an 
arbitrary  exemption  from  liability  on  the  part  of  the 
master.  At  last  the  duty  of  the  master  must  necessarily  to 
some  extent  depend,  not  merely  upon  the  name  of  the  tool, 
but  also  the  circumstances  under  which  it  is  furnished  or 
kept  for  use,  and  under  which  it  is  used.  The  underlying 
principle,  rather  than  the  name  of  the  tool  is  the  important 
matter.  .  .  .  The  application  of  the  rule  that  it  must 
appear  that  the  master  knew  or  ought  to  have  known  of  the 
defect  or  danger,  and  that  the  servant  injured  did  not  know 
and  had  no  equal  means  of  knowing  such  fact,  and  by  the 
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exercise  of  ordinary  care  could  not  have  known  thereof,  to 
the  facts  of  the  particular  case  under  investigation  will 
furnish  a  solution  of  the  question  of  liability  or  non- 
liability. In  the  determination  of  each  case,  the  nature, 
character,  and  simplicity  or  complexity  of  the  tool  is,  of 
course,  an  important  factor  for  consideration." 

Applying  these  rules  and  principles,  and  remembering 
that  in  the  instant  case  deceased  was  necessarily  brought  in 
immediate  contact  with  the  hook  in  question  every  time  he 
hooked  a  load  to  the  crane  with  it,  or  unhooked  it  from  a 
load,  he  was  necessarily  required  to  see  its  condition,  we 
are  of  opinion  that  if  the  hook  was  in  a  measure  straight- 
ened when  he  was  put  to  work,  he  was  chargeable  with 
knowledge  of  that  condition  and  the  danger  of  its  slipping 
because  thereof,  and  that  the  simple-tool  doctrine  woidd 
apply,  which  doctrine  under  all  the  authorities,  relieves 
the  master  from  the  duty  of  inspecting.  See  1  Bailey^ 
Personal  Injuries,  page  554,  and  cases  there  cited. 

The  case  of  Ritt  v.  Tme  Tag  Paint  Co.,  24  Pickle,  646, 
would  appear  to  be  contrary  to  our  holding  in  this  case 
with  reference  to  the  duty  of  the  master  to  inspect  a  simple 
tool  just  after  it  is  repaired,  as  in  that  case  the  simple  tool, 
a  ladder,  had  just  been  repaired,  and  yet  the  master  was 
held  liable  for  an  injury  occurring  because  of  defects  in  it. 
A  more  careful  reading  of  that  case,  however,  shows  that 
it  is  not  in  conflict  with  our  holding.  As  expressly  pointed 
out  in  that  case  the  repairs  were  not  made  by  the  master 
or  by  his  superintendent,  but  by  a  fellow  workman  of  the 
injured  party,  so  that,  as  the  Court  remarks,  "There  was 
a  failure  on  the  part  of  the  master  to  make  repairs." 
Further,  in  that  case  the  repairs  had  apparently  rendered 
the  ladder  safe,  as  is  there  pointed  out,  while  in  the  case 
at  bar,  if  the  hook  was  somewhat  straightened  when  de- 
ceased was  put  to  work  with  it,  it  was  not  apparently  safe, 
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and  it  is  only  with  reference  to  such  condition  that  we 
think  the  simple-tool  doctrine  applies,  if  such  condition 
existed.  This  Eitt  case  is  distinguished  in  the  later  case 
of  Silver  v.  Drilling  Co,,  1  Thompson,  676. 

So  it  is,  for  the  two  reasons  indicated,  viz :  First,  if  the 
hook  became  somewhat  straightened  under  the  load  and 
let  it  fall,  it  is  not  shown  that  an  inspection  by  the  master 
would  have  disclosed  its  weakness;  and,  second,  if  it  was 
already  somewhat  straightened  when  deceased  was  put  to 
work  with  it,  the  simple-tool  doctrine  applies,  and  the 
master  was  not  imder  any  obligation  to  inspect  it,  we  are 
of  opinion  the  trial  Court  committed  no  error  in  directing 
a  verdict  in  favor  of  defendants,  and  his  action  is  affirmed 
with  costs. 


Louisville  &  Nashville  Railroad  Co.  v.  M.  D.  Hall 
AND  W.  E.  Cooper,  Admrs.  Etc. 

Affirmed  and  further  remittitur  suggested  by  the  Supreme 

Court. 

{Knnxville,     S<»ptcmber  Term,  1915.) 

1.  Evidence,  Cibcumstantial.    Findifi{fs  hancd  on^  not  reached  hu 

guess  or  specialation. 

Fact8  may  be  proven  by  circumstantial  evidence  in  civil  as  in 
iTiminal  eases,  and  a  finding  of  facts  based  on  such  evidence 
cannot  be  said  to  be  tbe  result  of  speculation  or  guess. 

2.  Intoxication.    Does  not  exempt  one  from  the  duty  of  exercis- 

ing due  care,  or  excuse  contributory  negligence. 

One  who  has  disabled  himself  by  voluntarily  becoming  intoxi- 
cated, and  sustains  personal  injuries  while  so  disabled,  is  by 
the  law  held  to  the  same  degree  of  care  and  prudence  for  his 
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own  safety  as  if  he  were  sober,  so  that  his  acts  in  so  ex- 
posing himself  to  danger  cannot  be  excused  because  of  his 
intoxicated  condition,  but  must  be  looked  to  and  regarded  as 
if  he  were  sober. 


Fkom  McMinn  County. 


Appeal   from   the  Circuit  Court  of  McMinn  County. 
Sam  Bbown^  Judge. 

Jas.  B.  Wkight,  Clem  J.  Jones  and  Johnson  &  Cox 
for  Plaintiff  in  Error.. 

D.  C.  Young  and  Eugene  Ivins  for  Defendant  in 
Error. 

Mr,  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

M.  D.  Hall  and  W.  E.  Cooper,  administrators  of  the 
estate  of  A.  B.  Cooper,  deceased,  brought  this  suit  as 
such  administrators  in  the  Circuit  Court  of  McMinn 
County  against  Louisville  &  isTashville  Railroad  Com- 
pany, J.  W.  Gregory,  G.  W.  Standifer  and  C.  C.  Lane,  to 
recover  damages  for  the  alleged  wrongful  and  negligent 
killing  of  their  deceased  intestate  by  running  an  engine 
and  train  of  cars  over  him;  and  at  a  term  of  that  Court 
held  in  August,  1914,  obtained  a  verdict  and  judgment 
against  the  railroad  company  and  Standifer  and  Lane  for 
$5,000.00.  The  verdict  of  the  jury  was  in  favor  of 
Gregorj'.  The  case  is  now  before  this  Court  on  the  ap- 
peal of  the  three  defendants  against  whom  the  verdict  and 
judgment  were  had  below. 

At  the  conclusion  of  all  the  evidence  a  motion  was  made 
on  behalf  of  all  the  defendants  below  for  the  direction  of 
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a  verdict  in  their  favor.  The  trial  Court  sustained  that 
motion  as  to  two  of  three  counts  of  the  declaration,  hut 
denied  it  as  to  the  third,  which  is  a  count  charging  fail- 
ure to  observe  the  statutory  precautions  found  in  Shan- 
non's Code,  section  1574,  sub-section  4,  requiring  that 
"Every  railroad  company  shall  keep  the  engineer,  fireman, 
or  some  other  person  upon  the  locomotive,  always  upon 
the  lookout  ahead ;  and  when  any  person,  animal  or  other 
obstruction  appears  upon  the  road,  the  alarm  whistle  shall 
be  sounded,  the  brakes  put  down,  and  every  possible  means 
employed  to  stop  the  train  and  prevent  an  accident." 
Complaint  is  made  of  the  action  of  the  Court  in  not  sus- 
taining  the  motion  as  to  all  counts,  the  contention  being 
that  there  was  no  evidence  to  take  the  case  to  the  jury  on 
any  count.  To  dispose  of  this  contention  it  is  necessary 
to  make  the  following  statement  of  facts: 

A.  B.  Cooper  waa  in  Athens,  Tennessee,  on  April  5, 
1912,  and  while  there  voluntarily  became  intoxicated. 
His  home  was  at  Etowah,  and  the  means  of  going  from 
Athens  to  Etowah  by  railroad  was  first  to  Englewood,  a 
distance  of  about  eight  miles,  and  there  change  cars  for 
Etowah.  Cooper,  while  still  intoxicated,  embarked  on  the 
train  leaving  Athens  for  Englewood  about  5.15  in  the 
afternoon.  He  had  failed  to  procure  a  ticket,"  but  when 
the  conductor  went  to  him  on  the  train  he  at  first  claimed 
to  have  purchased  one,  evidently  believing  in  his  drunken 
condition  that  he  had  done  so.  He  made  a  search  for  his 
ticket,  but,  of  course,  did  not  find  it,  and  thereupon  pro- 
duced a  little  bag  with  some  money  in  it,  and  asked  the 
conductor  to  take  his  fare  out  of  that,  but  this  the  con- 
ductor declined  to  do,  claiming,  according  to  some  of  the 
evidence,  that  he  was  not  permitted  to  do  so,  and,  after 
waiting  with  patience  for  some  time,  estimated  by  the 
conductor  to  be  fifteen  minutes,  he  told  Cooper  that  he 
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Avould  have  to  put  him  off  the  train.  So  he  had  the  train 
stopped,  when  Cooper  arose  and  walked  to  the  rear  of  the 
coach  and  got  off.  In  getting  off  he  fell  to  the  ground, 
but,  according  to  fhe  testimony  of  several  witnesses,  arose 
about  the  time  or  just  after  the  train  had  again .  started 
on  its  journey,  and  on  ari3iiig  got  onto  the  railroad  trade 
and  went  staggering  from  side  to  side  in  the  direction  in 
which  the  train  was  going.  That  was  about  5.30  o'clock 
In  the  afternoon,  as  the  conductor  estimates  the  time. 
Deceased  was  then  within  a  little  more  than  one  mile  of 
Englewood.  Nothing  further  was  seen  of  him,  so  far  as 
is  disclosed  by  the  record,  until  about  6  o'clock  on  the  next 
morning,  when  his  remains  were  found  on  and  about  the 
track,  some  1,970  feet  from  where  he  was  put  off,  and  in 
the  direction  of  Englewood.  The  body  was  on  the  track, 
very  much  mangled,  the  head  cut  off  and  lying  to  one 
side  of  the  track,  and  one  of  his  arms  severed  from  the 
body.  The  train  that  Cooper  had  gotten  off  of  went  on 
to  Englewood  and  on  to  Tellico  Plains  and  returned  after 
night  to  Athens.  It  got  back  to  Englewood  on  the  re- 
turn trip  at  about  8.17  o'clock  the  same  evening,  and  to 
Athens  at  8.43,  so  that  it  passed  the  point  where  the  body 
was  found  some  short  time  after  8.17. 

No  witness  was  offered  who  saw  deceased  from  the  time 
he  was  seen  staggering  on  the  railroad  track  in  the  direc- 
tion of  Englewood  just  after  being  put  off  the  train,  until 
his  body  was  found  at  about  6  o'clock  next  morning;  and 
the  contention  of  plaintiffs  in  error  is  that  there  was  no 
evidence  offered  on  the  trial  of  the  case  below  from  which 
a  jury  could  find  that  he  was  on  the  track  in  front  of  the 
returning  train  at  the  time  he  was  run  over,  and  that 
there  was  no  evidence  of  any  failure  to  observe  any  of  the 
statutory  precautions  in  running  over  deceased;  the  con- 
tention being  that  it  is  just  as  probable  that  he  attempted 
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to  catch  the  passing  train  and  was  drawn  under  it,  as  that 
he  was  on  the  railroad  track  in  front  of  the  train.  How- 
ever, certain  facts  are  disclosed  which  are  relied  on  bv  de- 
fendants  in  error  as  sufficient  to  take  the  case  to  the  jury 
on  the  theory  that  deceased  was  on  the  track,  and  there- 
fore should  have  been  seen  by  a  proper  observance  of  the 
statutes  in  question,  but  that  because  of  the  failure  to 
properly  observe  the  statutes  he  was  not  seen,  and  was 
therefore  run  over.  The  facts  relied  on  as  sufficient  to 
take  the  case  to  the  jury  are  these:  At  a  point  about 
1,970  feet  in  the  direction  of  Englewood  from  where  de- 
ceased was  put  off  the  train,  there  was  found  on  the  next 
morning  a  pipe  such  as  deceased  is  shown  to  have  had  at 
Athens  on  the  day  preceding  his  death,  and  which  one  of 
the  witnesses  in  a  qualified  way  says  was  Cooper's  pipe; 
and  in  addition  to  the  pipe  there  were  foimd  four  or  five 
matches  which  had  been  struck,  and  at  the  same  place 
were  foimd  indications  that  someone  had  spit  several  times, 
and,  as  some  of  the  witnesses  testify,  there  were  indica- 
tions that  someone  had  been  sitting  at  that  place.  There 
were  also  just  a  few  feet  from  that  point,  spoken  of  by  one 
witness  as  being  two  or  three  crossties  therefrom,  and  in 
the  direction  of  Athens,  some  marks  or  tracks  in  the  dirt 
between  the  crossties,  si)oken  of  by  the  witness  as  the 
tracks  of  a  man,  and  referred  to  bv  all  the  witnesses  who 
speak  of  the  matter  as  being  of  such  character  as  to  indi- 
cate that  the  man  or  person  who  had  made  the  tracks  was 
being  pushed  or  forced  in  the  direction  of  Athens.  Then 
some  little  distance  still  in  the  direction  of  Athens  the 
head  of  Cooper  was  found  lying  on  one  side  of  the  track, 
and  then  some  little  distance  farther  in  the  same  direction 
Cooper's  mangled  body  was  found.  The  pipe  wlien  found 
had  in  it  some  tobacco,  which,  as  one  of  the  witnesses  ex- 
presses it,  looked  as  if  it  had  been  burned  a  little.     The 
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indications  were  that  whoever  had  been  at  that  point  had 
spit  oftener  than  once,  some  of  the  spittle  being  on  the 
dirt,  and  some  on  the  crossties.  The  pipe,  the  burned 
matches  and  the  spittle  were  all  about  the  middle  of  the- 
track,  according  to  the  testimony  of  all  the  witnesses  who* 
speak  of  them.  One  of  the  witnesses  speaks  of  the  man'a 
tracks  as  being  made  by  the  side  of  the  foot,  and  several 
witnesses  sjieak  of  them  as  indicating  that  the  body  of 
whoever  had  made  them  had  been  pushed  or  forced  along 
the  railroad  track.  Also,  on  the  next  morning  there  were 
found  on  the  train  that  had  passed  the  place  where  Cooper 
was  killed  the  preceding  night  indications  that  it  had  run 
over  some  animal  or  person.  The  traija  was  made  up  of 
an  engine  and  tender  and  two  passenger  coaches.  The 
chief  signs  that  some  animal  or  person  had  been  run  over 
were  on  the  brake  rising  on  the  rear  of  the  front  coach 
and  on  the  front  of  the  rear  coack  On  these  brake  rig- 
gings were  found  a  piece  of  intestine  as  long  as  a  man's 
arm  and  a  piece  of  flesh ;  and,  according  to  some  of  the  tes- 
timony, thei'e  were  significant  signs  on  the  tender  and 
encrine.  Under  the  bottom  of  the  tender,  according  to 
some  testimony,  were  specks  of  flesh  and  blood;  and  one 
witness  sweara  that  there  was  some  blood  on  one  of  the 
drive  wheels  of  the  engine.  The  signs  clearly  indicating 
where  deceased  was  run  over  were  in  a  shallow  cut,  and, 
although  the  soil  in  that  vicinity  is  shown  to  have  been 
of  such  character  as  that  tracks  were  easilv  made  in  it, 
there  were  no  signs  of  any  person  having  approached  the 
train  from  the  embankments  or  the  side  of  the  track. 

With  all  this  testimony,  and  especially  the  testimony 
indicating  that  when  Cooper  was  last  seen  on  the  railroad 
track  he  was  in  a  drunken  condition,  and  that  the  train 
that  ran  over  him,  as  the  evidence  clearly  indicates,  passed 
about  three  hours  later,  and  the  evidence  indicating  that  he 
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had  been  setting  or  had  taken  a  position  on  the  railroad 
track  where  he  had  been  striking  matches  to  light  his  pipe, 
and  had  lighted  it,  and  had  there  spit  oftener  than  once, 
and  that  the  train  that  struck  him  had  puslied  him  along 
making  the  tracks  in  the  dirt,  we  think  clearly  there  was 
abundant  evidence  to  take  the  case  to  the  jury  on  the  ques- 
tion of  whether  or  not  deceased  had  been  run  over  while 
on  the  railroad  track. 

As  to  the  observance  of  the  statutory  precautions  by  de- 
fendants, the  engineer  swears  that  he  was  on  the  lookout 
ahead,  but  saw  no  one,  and,  of  course,  no  one  being  seen 
there  was  no  occasion  to  ring  the  bell,  blow  the  whistle,  etc, 
as  required  by  statute.  Still  as  there  was  evidence  suffi- 
cient to  "take  the  case  to  the  jury  on  the  question  of  de- 
ceased's being  on  the  track,  the  testimony  of  the  engineer 
that  he  was  on  the  lookout  and  did  not  see  him  cannot 
and  does  not  destroy  the  existence  of  the  testimony  in- 
dicating that  he  was  on  the  track,  and  it  was  for  the  jury 
to  find  whether  he  was  on  the  track  or  not,  and  if  on  it 
whether  the  statute  was  properly  observed ;  and  the  cases 
relied  on  by  plaintiff  in  error  in  support  of  their  conten- 
tion that  it  was  just  as  probable  that  deceased  was  killed 
in  an  effort  to  catch  on  to  the  passing  train  as  that  he  was 
killed  by  failure  to  observe  the  statute,  therefore  the  case 
should  not  have  gone  to  the  jury,  can  have  no  application; 
or  at  least  cannot  be  controlling,  for  the  reason  that  in  the 
cases  relied  on,  and  particularly  the  case  of  Railroad  v. 
HawJc,,  160  Federal,  348,  and  a  manuscript  opinion  by 
the  Supreme  Court  in  the  case  of  Hackney  v.  Railroad y 
decided  at  Knoxville  in  190Y,  and  Murr  v.  Railroad  de- 
cided by  the  Court  of  Civil  Appeals  at  Knoxville  in  1910, 
there  were  no  circumstances  such  as  in  the  case  at  bar  from 
which  a  jury  could  have  found  whether  the  persons  in- 
jured were  on  the  railroad  track  or  whether  they  attempted 

32 
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to  board  the  passing  train.  In  other  words,  in  those  cases 
ipelied  on  by  plaintiffs  in  error  the  facts  and  circumstances 
l«£t  the  evideoee  a»  to  whether  the  parties  ran  over  were 
on  the  track  or  attempted  to  board  a  passing  train  so  un- 
oertain  that  it  was  only  a  matter  of  conjecture  as  to  what 
were  the  true  facts,  while  in  the  case  at  baa:  the  circum- 
stances just  referred  to  point  rather  clearly,  it  appears  to 
this  Court,  to  the  fact  that  deceased  was  on  the  tnack  and 
that  he  did  not  attempt  to  board  the  passing  train.  Cer- 
tainly they  were  circumstances  from  which  a  j;ury  might 
soi  find  as  a  fact  without  any  mere  gueseing  a&  among  the 
p9K>babilitie8  as  to  which  of  a  number  of  ways  the  acci- 
dent occurred-  Of  course,  facts  may  be  established  bv  cir- 
camstantial  evidence  in  civil  as  in  criminal  eases.  Wol- 
ion  V.  BvATchel,  121  Tenn.,  715.  And  when  circumstances 
in  evidence  point  to  a  conclusion  of  fact  in  such  manner 
as.  to  justify  the  finding  of  sudi  fact  it  cannot  be  said  that 
a  jury  actings  on  such  circumstantial  evidence  and  finding 
facts  therefrom  was  left  to  guess  or  speeulate  as  to  proba- 
bilities. 

Another  constention  is  to  the  effect  that  the  verdict  of 
the  jury  was  so  excessive  as  to  indicate  passion,  prejudice 
or  caprice  on  the  part  of  the  jury,  to  consider  which  it 
is  proper  to  make  the  following  further  statement  of  facts : 
Deceased  was  shown  to  be  forty-two  years  old  at  the  time 
of  his  death,  to  have  been  a  man  in  good  health  and  of 
good  habits  except  that  he  had  been  for  a  nimiber  of  years 
a  rather  heavy  drinker.  It  appears,  however,  that  for 
something  like  seven  years  before  his  death  he  had  not 
been  under  the  influence  of  intoxicants  so  much  as  preced- 
ing that  time.  That  is,  he  had  married  about  seven  years 
l>efore  his  death  and  had  not  indulged  in  the  habit  of  drink- 
ing so  much  after  his  marriage  as  before.  Yet  after  his 
marriage  he  had  kept  up  the  habit  of  getting  on  what  the 
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witnesses  call  "sprees,"  and  was  oi;x  one  of  these  at  the 
time  he  was  killed.  He  is  shown  to  have  been  a  kind  hus- 
band and  father,  and  to  have  provided  well  for  his  family, 
considering  his  station  in  life.  Ke  owned  his  own  home 
and  some  other  realty,  the  whole  of  his  realty  being  worth 
about  $3,750.00.  He  is  shown  also  to  have  had  some  per- 
sonal property  at  the  time  of  his  death,  but  that  api>ears 
to  have  all  been  taken  after  his  death  to  pay  his  debts. 
Nbw,  it  is  said  by  counsel  for  defendants  in  error  that 
$6,000.00  as  compensation  for  the  killing  of  such  a  man 
is  wholly  inadequate,  and  that  but  for  the  fact  that  he  was 
guilty  of  contributory  negligence  in  being  on  the  railroad 
track  a  much  larger  recovery  should  have  been  had,  and 
Aat  the  jury  made  all  allowances  for  that  negligence  on 
his  part.  On  the  other  hand  it  is  insisted  by  counsel  for 
the  railroad  company  that,  considering  the .  gross  negli- 
gence of  the  deceased,  $5,000.00  is  grc^sly  in  excess  of 
what  should  have  been  allowed.  In  fact,  it  is  insisted  by 
counsel  for  the  plaintiff  in  error  that  only  nominal  dam- 
ages should  be  allowed. 

Disposing  first  of  the  contention  that  nominal  damages 
only  should  be  allowed,  we  content  ourselves  by  referring 
to  the  case  of  Railroad  v.  Brmkley,  127  Tenn.,  77,  where 
the  law  is  expressly  settled  otherwise.  The  holding  in  the 
case  of  Railroad  v.  Abbott,  to  the  effect  that  nominal  dam- 
ages only  should  be  allowed  in  such  cases  as  this,  w^hich 
is  relied  on  by  counsel  for  plaintiff  in  error,  having  been 
overruled  in  the  Brinkley  case,  of  course  it  is  the  duty  of 
this  Court  to  follow  the  last  expression  of  our  Supreme 
Court,  and  the  contention  as  to  nominal  damages  will  not 
be  further  considered. 

The  real  question  for  consideration  at  this  point  is  what 
effect  should  the  fact  that  deceased  was  intoxicated  have 
on  the  amount  of  recovery.    On  that  question  w^e  have  no 
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direct  expression  of  our  Supreme  Court,  so  far  as  this 
Court  knows,  but  we  have  numerous  cases  holding  that 
voluntary  drunkenness,  even  to  the  point  of  temporary 
insanity,  is  no  excuse  for  crime,  all  of  which  cases  are  re- 
viewed in  the  case  of  Atkiiis  v.  State,  119  Tenn.,  458. 
Other  States,  however,  have  held  directly  on  the  question 
of  the  effect  of  contributory  negligence  on  the  part  of  the 
one  who  seeks  in  a  civil  action  to  recover  for  personal  in- 
juries where  the  person  injured  had  voluntarily  become 
intoxicated  at  the  time  the  injuries  were  received,  which 
holdings  are  in  point  here. 

In  Welty  v.  Railroad,  105  Ind.,  65,  it  was  said : 

^^Drunkenness  is  no  excuse  for  crime,  and  if  it  cannot 
be  used  as  an  excuse  by  one  accused  of  crime  it  is  not  con- 
ceivable that  it  can  be  used  where  only  property  rights  are 
involved  to  avert  consequences  which  usually  result  from 
a  wrongful  or  negligent  act.  Goodwin  v.  StatCf  96  Ind., 
550,  and  cases  cited.  In  Bloom  v.  Franklin  Life  Ins.  Co., 
97  Ind.,  478,  (49  Am.  Eep.,  469),  it  was  held  that  the 
representative  of  a  man  who  met  his  death  while  commit- 
ting an  assault  and  battery,  could  not  urge  as  a  cause  for 
averting  a  forfeiture  of  a  policy  of  life  insurance  that  the 
insured  was  drunk  at  the  time  he  committed  the  unlawful 
act.  Judge  Cooley  says:  'The  fact  that  a  tort  was  com- 
mitted while  a  defendant  was  intoxicated  is  no  excuse 
whatever.'  Cooley  Torts,  114.  In  another  treatise  it  is 
said:  'Intoxication  should  not  benefit  anv  man.'  Shear. 
k  Redf.,  neg.,  section  29,  n. 

"The  adjudged  cases  agree  that  intoxication  will  not 
excuse  a  man  from  the  exercise  of  the  care  and  diligence 
required  of  all  citizens:  Yarnell  v.  67.  Louis,  Etc.,  R. 
W.  Co.f  75  Mo.,  575;  Fitzgerald  v.  Westerti,  52  Wis., 
354;  Dennian  v.  St.  Paul,  Etc.,  R.  R.  Co.,  26  Minn.,  357; 
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Beach  Cont.  Neg.,  205 ;  Thompson,  Neg.,  430.  The  prin- 
ciple deducible  from  these  authorities  is,  that  voluntary 
drunkenness  is  not  available  to  avert  the  usual  and  nat- 
ural consequences  flowing  from  a  man's  act,  and  from 
this  deduction  flows  the  ultimate  conclusion  that  a  drunken 
man  will  be  held  to  the  same  measure  of  responsibility  as 
a  sober  one,  and  his  actions  judged  by  the  same  standard, 
except  in  cases  of  contract.  .  .  .  The  same  rule  applies 
to  him  drunk  as  to  him  sober.  If  it  were  otherwise,  a 
premium  would  be  put  on  drunkenness,  and  that  the  law 
has  never  done,  and,  it  is  not  hazardous  to  affirm,  never 
will  do.'' 

In  Vizacchero  v.  Rhode  Islwad  Co,,  26  R.  I.,  392,  69 
L.  R.  A.,  188,  a  street  car  had  at  night  run  on  and  killed 
one  in  an  intoxicated  condition  on  the  track,  as  some  evi- 
dence indicated,  and  suit  was  brought  to  recover  damages. 
In  that  case  it  was  said : 

"If  the  plaintiff's  intestate  had  imparled  his  ability  to 
take  care  of  himself  by  getting  intoxicated,  that  fact  in 
no  wise  affects  the  case.  Intoxication  does  not  relieve  a 
man  from  the  degree  of  care  required  of  a  sober  man  in 
the  same  circumstances.  Chicago  City  R,  R.  Go,  v.  Lewis, 
6  111.  App.,  242;  Bageard  v.  Consolidated  Traction  Co.j 
64  N.  J.  L.,  316,  49  L.  R.  A.,  424,  81  Am.  St.  Rep.,  498, 
46  Atl.,  620.  In  Bugbee  v.  Union  R.  Co,  (R.  I.),  59 
AtL,  165,  the  plaintiff  was  walking  upon  the  track,  intoxi- 
cated, when  he  was  struck  by  an  electric  car,  and  the  Court 
considered  him  culpably  negligent." 

In  Price  v.  Railroad,  84  Md.,  506,  36  L.  R.  A.,  213, 
in  speaking  of  the  contributory  negligence  of  one  who  while 
on  a  railroad  track  drunk  to  the  point  of  unconsciousness, 
had  received  injuries,  it  was  said : 
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**A  learned  writer  upon  the  subject  of  contributory  neg- 
ligence has  said  that  'drunkenness  is  a  wholly  self-imposed 
disability,  and,  in  consequence,  is  not  to  be  regarded  with 
that  kindness  and  indulgence  which  we  instinctively  con- 
cede to  blindness  or  deafness  or  any  other  physical  in- 
firmity. Trespassers  go  at  their  peril.  That  is  a  settled 
law.  Much  more  is  it  just  to  hold  that  they  make  them- 
selves drunk  at  their  peril.  Disabilities,  moreover,  of  any 
kind,  are  to  be  a  shield,  and  never  a  sword.  It  would  be  a 
strange  rulo  of  law  that  regarded  a  certain  course  of  con- 
duct negligent  and  blameworthy  upon  the  part  of  a  sober 
man,  but  that  held  the  same  conduct  on  the  part  of  the 
same  man,  when  intoxicated,  venial  and  excusable. 
Drunkenness  will  never  excuse  one  for  a  failure  to  exer- 
cise the  measure  of  care  and  prudence  which  is  due  from 
a  sober  man  under  the  same  circumstances.  Men  must  be 
content,  especially  when  they  are  trespassers,  to  enjoy  the 
pleasures  cum  periculis.  When  they  make  themselves 
drunk,  and  in  that  helpless  condition  wander  upon  the 
premises  of  sober  men,  and  sustain  an  injury,  they  will 
not  be  heard  to  plead  their  intoxication  as  an  answer  to  the 
charge  of  negligence.'    Beach,  Contrib.  Neg.,  2d  Ed.,  391." 

In  iimith  v.  Railroad,  114  X.  C,  728,  25  L.  R  A., 
287,  the  s(x?()nd  division  of  the  syllabus,  as  the  case  is  re- 
ported in  25  L.  K.  A.,  expressed  the  holding  of  the  Court 
in  the  following  language: 

"One  who  has  volunarily  disabled  himself  by  reason  of 
intoxication  is  held  to  the  same  degree  of  care  and  pru- 
dence for  his  safety  that  is  required  of  a  sober  person." 

It  can  be  here  observed  that  the  case  of  Smith  v.  Rail- 
road contains  a  valuable  review  of  the  authorities  on  the 
question. 
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Without  further  quoting  from  or  referring  to  the  cases 
on  the  question,  we  can  say  that  the  holdings  all  appear 
to  be  to  the  same  effect  as  those  just  quoted  from,  many  of 
which  will  be  found  referred  to  in  2  Woolen  &  Thornton 
on  Intoxicating  Liquors,  section  1186. 

So  it  is,  the  contributory  negligence  of  A.  B.  Cooper, 
deceased,  must  be  looked  to  and  regarded  just  as*  if  he 
had  been  duly  sober  and  in  possession  of  all  his  faculties 
when  run  over  and  killed  on  the  track  of  plaintiff  in  error. 
Now,  looking  at  his  negligence  just  as  if  he  had  been  at 
the  time  duly  sober,  it  must  be  admitted  by  every  one  that 
that  n^ligence  was  of  the  very  grossest  character.  For 
the  purpose  of  seeing  it  in  all  its  grossness  suppose  one  in 
full  possession  of  all  his  faculties  should  go  deliberately 
and  sit  down  on  a  railroad  track  betwctm  the  rails  and 
keep  his  position  there  until  run  over  by  a  train.  Clearly 
such  would  be  almost  suicide,  and  but  for  the  statutes 
which  govern  the  question  no  liability  could  attach. 

Then  what  should  be  the  amount  of  recovery  for  the 
death  of  one  who  has  been  guilty  of  such  gross  contributory 
negligence,  and  as  a  result  was  killed  i  Certainly  it  can- 
not be  meaMired  by  the  value  of  his  life,  because  as  held 
in  Railroad  v.  Brinhley,  127  Tenn.,  77,  damages  must  be 
mitigated  in  view  of  the  degree  or  extent  of  the  contribu- 
tory negligence  of  the  injured  party.  We  are  of  the  opin- 
ion that  $5,000.00  is  so  excessive  as  to  indicate  passion 
or  prejudice  on  the  part  of  the  jury  when  the  extent  of 
the  contributory  negligence  of  the  injured  party  is  con- 
sidered, and  we  therefore  suggest  a  remittitur  of  $1,500.00, 
leaving  a  recorery  of  $3,600.00.  If  this  remittitur  is  ac- 
cepted a  judgment  will  be  entered  hero  for  $3,500.00, 
otherwige  the  caee  will  be  reversed  and  remanded  because 
of  the  iKcoessivenow  of  the  verdict  and  judgment  If  the 
remittitur  is  accepted  plaintiff  in  error  'Will  be  taxed  with 
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the  costs,  if  not  the  costs  will  be  taxed  to  defendants  in 
error. 

(The  Supreme  Court  affirmed  this  holding,  with  the 
suggestion  of  a  further  remittitur  of  $2,500.00,  cutting 
tho  judgment  to  $1,000.00,  which  was  accei:)ted.) 


Knoxville  Railway  k  Light  Co.  v.  R.  M.  Johnson. 

Affirmed  by  Supreme  Court,  at  Knoxville,  1915. 

1.  Electric  Railboad  Devoted  Exclusively  to  Hauling  Pasben- 

GEBs  IN  Territory  Adjacent  to  City.    Not  an  additional  bur- 
den. 

An  electric  railway  extending  beyond  the  city  limits  and  Into 
the  country  along  a  county  highway  or  turnpike  and  devoted 
exclusively  to  hauling  passengers  is  not  an  additional  bur- 
den upon  the  fee  of  adjacent  landowners.  The  question  as  to 
whether  an  interurban  raUroad  devoted  to  the  hauling  of 
freight  also  is  an  additional  burden  is  reserved. 

2.  Same.    Change  of  grade. 

But  in  the  case  of  an  electric  pas^nger  railway  along  a  county 
road  an  additional  burden  is  cast  if  there  is  a  material  change 
in  the  grade  consequent  upon  the  construction  of  the  railway 
along  residence  frontages. 

8.  Eminent  Domain.    Change  of  grade  of  highway.    Estoppel 

An  owner  of  land  whose  easement  of  Ingress  and  egress  Is  taken 
away  by  a  change  in  the  grade  of  a  highway  Is  entitled  to 
damages  unless  he  has  estopped  himself  to  claim  the  same. 
And  the  general  rule  is  that  a  landowner  who  petitions  the 
authorities  for  such  change  of  grade  is  estopped  to  claim  con- 
sequential damages. 
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4.  Practice.    Judicial  estoppel.    Estoppel  arising  during  progress 
of  a  cause.    Defense, 

Where  the  plaintiff  in  a  cause  has  during  the  whole  of  a  trial 
treated  a  certain  defense,  i.  e.,  estoppel,  as  arising  under  the 
pleadings  and  permits  the  Circuit  Judge  to  assume  it  as  an 
issue  and  submit  it  to  the  jury,  it  is  too  late  for  the  losing 
plaintiff  to  insist  in  the  Appellate  Court  that  the  estoppel  was 
not  an  issue  because  not  pleaded. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  Huffakeb,  Judge. 

Shields  &  Cates  and  Chas.  H.  Smith  for  Plaintiff  in 
Error. 

Gbebn^  Webb  &  Tate  for  Defendant  in  Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  suit  was  originally  instituted  by  Johnson  against 
Knox  County  and  the  Railway  &  Light  Company  to  re- 
cover damages  upon  the  theory  that  the  county  had  au- 
thorized a  change  of  grade  in  a  public  road  in  front  of 
his  property  and  on  the  further  theory  that  the  Railway 
Company  had  appropriated  part  of  his  lands  and  had  placed 
additional  burdens  upon  his  easement  in  the  highway  by 
building  and  operating  thereon  a  street  car  system.  The 
case  was  subsequently  dismissed  as  to  Knox  County  and 
was  finally  tried  as  a  suit  of  Johnson's  heirs  at  law,  he 
having  died  before  termination  of  the  suit. 

The  cause  was  tried  by  the  Court  and  a  jury,  with  the 
r^ult  that  a  verdict  of  $500  was  returned.     It  is  stated 
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that  $150  was  given  for  the  land  taken  and  $350  for  in- 
cidental damages.  Judgment  for  these  sums  was  pro- 
nounced. The  company  excepted  and  prayed  and  perfected 
its  appeal  and  is  here  assigning  four  errors.  These  need 
not  be  specifically  treated,  as  they  raise  questions  which 
can  bo  disi)osed  of  conjointly  and  summarily. 

We  have  carefully  examined  the  record  and  have 
reached  the  conclusion  that  a  reversal  and  remandment  for 
new  trial  is  inevitable.  The  primary  contention  of  the 
Railway  Company  is  that  the  lower  Court  throughout  took 
the  position  that  the  street  railway  was  an  additional  bur- 
den upon  the  fee  of  Johnson  and  so  instructed  the  jury, 
and  that  by  so  doing  grievous  error  was  committed.  Wfe 
are  of  opinion  that  the  learned  trial  Judge  was  in  error 
in  stating  unqualifiedly  that  the  building  of  the  railway 
was  an  additional  burden  entitling  Johnson  to  a  reooveiy* 
While  not  so  expressly  decided  in  Tennessee  as  to  coun- 
try roads,  we  are  persuaded  that  this  conclusion  was  fore- 
shadowed or  virtually  settled  by  thG  following  cases :  Smith 
V.  Railroad,  3  Pick.,  626  ;  Doyle  v.  Railway ^  4  Pick.,  747 ; 
Railway  Co,  v.  Telephone  Co,,  9  Pick.,  492;  Frazier  v. 
Telephone  Co,,  7  Gates,  416. 

It  is  strenuously  insisted  by  learned  counsel  for  Johnson 
that  all  these  cases  dealt  with  tracks  laid  upon  city  streets 
and  did  not  have  reference  to  railways  extending  along 
rural  roads.  It  is  well  to  have  the  facts  of  this  case  briefly 
stated.  The  road  along  which  the  tracks  of  plaintiff  in 
error  were  laid  was  a  country  turnpike  running  to  the  city 
limits.  The  extension  that  was  made  upon  it  was  for 
about  a  mile  from  the  city  limits  and  was  constructed  and 
used  exclusively  for  passenger  traffic  and  as  a  part  of  the 
city  system.  In  the  Doyle  case  the  Court  in  speaking  of 
adjacent  owners  referred  indiscriminately  to  abutters  upon 
streets  and  highways,  evidently  meaning  public  roads  by 
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the  latter  term.  So  that  the  decision  in  that  case  is  per- 
suasive at  least  that  the  Courts  of  this  State  are  committed 
to  the  doctrine  that  a  street  railway  is  not  an  additional 
charge. 

It  were  useless  to  cite  or  quote  decisions  to  the  effect  that 
street  railways  are  not  additional  burdens  upon  city 
streets.  That  is  conceded.  We  are  unable  to  ascertain 
any  juridical  or  substantial  reason  for  any  difference  of 
treatment  whether  the  railway  is  on  a  street  or  a  public 
thoroughfare  owned  by  the  county.  They  were  both  dc- 
signetl  for  travel  and  for  all  reasonable  and  contemplated 
modes  of  travel  and  usage.  There  is  no  just  groimd  fo]- 
asserting  that  adjacent  owners  in  towns  and  cities  must 
tolerate  witbimt  compensation  this  increased  facility  of 
travel  while  denying  that  residents  along  country  roads 
must  be  put  in  the  same  plight. 

Electric  or  street  railways  cannot  be  compared  to  steam 
railroads,  nor  in  our  judgment  treated  as  such.  The  lat- 
ter are  noisy,  heavy,  lengthy,  fright-producing,  and  are 
calculated  to  impair  very  much  the  use  and  enjoyment  of 
property  immediately  adjacent  But  with  respect  to  elec- 
tric railways  carrying  passengers  exclusively  it  may  be  said 
that  there  is  an  enhancement  of  enjoyment  and  in  no  sense 
an  annoyance.  Hence,  the  logic  of  holding  that  they  are 
not  an  additional  charge,  but  can  clearly  be  held  to  come 
within  the  easements  acquired  by  the  public  from  adja- 
cent landowners  at  the  time  of  the  acquisition  of  the  high- 
way. We  are  satisfied  after  thorough  examination  that 
under  the  peculiar  facts  of  the  present  case  the  Court  was 
in  error  in  assuming  and  stating  that  the  placing  of  the 
car  tracks  on  the  highway  was  an  additional  burden.  Bee 
15  Cyc,  679;  Oreen  v.  Railway,  78  Md.,  294;  44  Am.  St. 
Rep.,  288;  Railroad  v.  Mills,  85  Mich.,  634.  See  also 
note  in  36  L.  R  A.  (N.  S.),  673,  and  Coldwell  r.  Cm- 
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nedicut  Co.,  40  L.  R  A.  (K.  S.),  258.  It  must  be  re- 
membered that  we  are  not  now  deciding  the  question  as  to 
whether  interurban  railways  carrying  both  freight  and 
passengers  are  additional  charges.  That  is  a  question  that 
will  be  dealt  with  when  it  shall  have  arisen. 

But  it  is  insisted  that  the  rule  to  the  effect  that  the  rail- 
way is  not  an  additional  charge  does  not  obtain  when  there 
has  been  a  change  of  grade  because  of  the  taking.  This 
is  a  well-known  and  sound  exception  to  the  rule,  and  has 
its  basis  in  the  fact  that  when  a  change  of  grade  is  neces- 
sitated the  adjacent  owner  is  subjected  to  peculiar  incon- 
veniences not  contemplated  at  the  time  of  original  grant- 
ing of  the  highway.  This  situation  is  implied  by  section 
2403  of  Shannon's  Code,  wherein  the  rights  and  powers  of 
such  companies  are  prescribed.  It  will  be  observed  upon 
reading  the  statute  that  legislative  permission  to  construct 
such  a  railway  is  conditioned  upon  or  has  reference  to 
constructions  upon  the  grade  in  existence  at*  the  time  the 
railway  is  built.  All  the  decisions  referred  to  and  quite 
a  number. in  addition  also  make  this  distinction.  There 
was  a  change  of  grade  in  front  of  Johnson's  house,  but 
it  is  to  be  determined  later  whether  this  afforded  him  an 
unimpeded  right  of  action  for  damages. 

Assuming  that  there  was  a  public  road  in  front  of  John- 
son's property,  there  was  a  material  change  in  grade  such 
as  destroyed  his  easement  of  ingress  and  egress.  Upon  any 
view  that  may  be  taken  of  the  additional  burden  doctrine, 
the  owner  w^ould  ordinarily  be  entitled  to  recompense  be- 
cause of  the  peculiar  damages  thus  suffered  by  him :  Rail- 
road V.  Bingham,  3  Pick.,  522;  Railroad  v.  Everle,  100 
Ind.,  642.  Indeed,  this  right  to  damages  because  of  pecu- 
liar inconvenience  resulting  from  putting  additional  in- 
strumentalities of  travel  in  front  of  property  in  such  a 
way  as  to  destroy  the  easement  of  ingress  and  egress  is 
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recognized  in  the  Frazier  case.     See  also  25  L.  R.  A. 
(N.  S.),  1268,  and  15  Oyc,  677. 

But  plaintiff  in  error  undertakes  to  meet  this  conten- 
tion of  Johnson  by  urging  that  he  estopped  himself  to 
claim  compensation.  It  is  stated  that  he  had  petitioned 
the  County  Court  of  Knox  to  open  this  road  and  reduce 
the  grade  to  five  per  cent  (that  grade  which  was  adopted), 
and  that  by  so  doing  he  had  waived  his  claim  to  damages 
or  estopped  himself  to  assert  any  right  thereto.  This  was 
the  view  adopted  by  the  Circuit  Judge;  and  but  for  his 
misconception  that  a  street  railway  was  an  additional  bur- 
den, he  would  necessarily  have  decided  the  controversy  in 
favor  of  the  company  and  denied  Johnson  any  recovery. 
It  is  this  mistake  which  renders  unavoidable  a  reversal. 
The  Court  was  of  opinion  that  Johnson  had  waived  his 
right  of  action  consequent  upon  the  change  of  grade,  and 
that  his  only  right  of  action  was  against  the  Railway  Com- 
pany for  increasing  the  burdens  upon  his  fee  by  laying 
a  track  on  the  turnpike. 

Defendant  in  error  insists  that  he  cannot  be  repelled  on 
the  ground  of  estoppel,  for  the  reason  that  no  such  defense 
was  pleaded  and  therefore  cannot  be  relied  upon.  Here 
again  is  an  anomolous  situation.  It  is  undoubtedly  true 
that  an  estoppel  should  be  specially  pleaded  and  it  is  true 
that  plaintiff  in  error  had  no  such  formal  plea.  But  it  is 
disclosed  by  the  record  that  able  counsel  representing  John- 
son expressly  agreed  that  Johnson's  petition  to  the  county 
might  be  read  to  the  jury,  and  he  permitted  the  Court  and 
opposite  counsel  to  treat  an  estoppel  as  properly  raised 
and  the  subject-matter  of  elaborate  instructions  to  the  jury. 
We  have  reached  the  conclusion  that  by  so  doing  defend- 
ant in  error  is  himself  estopped  to  assert  that  the  Railway 
Company  did  not  rely  upon  the  defense  of  estoppel  in  the 
lower  Court.     Smith  v.  Fox,  42  N.  Y.  Supp.,  20.     The 
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tendency,  and  a  beneficient  one,  is  to  extend  the  doctrine 
of  judicial  estoppel  with  respect  to  matters  not  appertain- 
ing to  a  plaintiff's  case.  It  seems  to  be  that  no  course  of 
conduct  pursued  by  the  parties  can  import  into  a  declara- 
tion a  set  of  material  facts  not  embraced  in  its  allegations. 
The  rule  seems  to  be  different  when  it  comes  to  determin- 
ing what  was  raised  by  the  pleas  of  the  defendant. 

We  have  assumed  without  determining  that  Johnson  had 
estopped  himself  to  claim  damages,  and  we  feel  constrained 
to  take  the  view  that  defendant  in  error  cannot  assail  this 
assumption  here  and  insist  that  substantial  justice  had  been 
reached.  For  if  we  were  to  decide  as  a  matter  of  law  that 
Johnson  was  estopped  the  controversy  would  have  to  be  de- 
termined in  favor  of  plaintiff  in  error.  It  seems  to  be 
well  established  that  a  landowner  can,  by  urging  the  au- 
thorities to  make  a  change  in  grade,  estc^  himself  to  claim 
damages:  15  Cyc,  804;  Elliott  on  Roads  and  Streets, 
Hermann  on  Estoppel,  564,  and  cases  cited.  But  to  what 
extent  this  estoppel  applies  to  Johnson  and  whether  the 
Railway  Company  can  claim  tJje  benefit  of  it  as  well  .as  the 
county  are  questions  whieb  we  shall  not  elaborate  because 
not  distinctly  arising  at  this  time.  Nor  do  we  discuss  the 
consequences  resulting  upon  the  finding  that  the  supposed 
road  was  non-existent,  as  is  urged  by  the  Railway  Com- 
pany- 

It  is  earnestly  insisted  by  Johnson  that  the  company 

actually  took  some  of  his  land  lying  beyond  the  limits  of 
the  road  that  it  should  be  required  to  pay  for  this  at  least. 
This  strikes  us  as  possessing  merit.  But  we  are  unable 
to  determine  how  much  was  actually  taken,  nor  its  value, 
and  this  statement  makes  it  clear  that  we  cannot  affirm 
the  judgment  upon  the  assumption  that  justice  has  been 
done.  These  matters  cannot  be  cleared  up  other  than  by 
new  trial. 
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We  quite  agree  that  if  Knox  County  could  be  held  for 
changing  the  grade,  then  the  Railway  Company  might  be 
likewise  charged.  But  whether  it  can  be  urged  that  be- 
cause of  the  non-liability  of  the  coimty  the  Railway  ( 'Om- 
pany  must  also  go  quit  is  not  clear  for  the  reason  that  we 
eannot  now  determine  w^hether  the  county  or  the  Railway 
Company  changed  the  grades ;  nor  can  we  determine  that 
this  was  or  was  not  a  public  highway.  It  is  for  these  and 
other  reasons  that  we  direct  a  new  trial  and  suggest  a  more 
specific  finding  of  the  facts.  Defendant  in  error  will  pay 
the  costs  of  this  Court. 


C.  S.  Jackson  v.  Mount  Pleasant  Combination  Cash 

Store. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Nashville.     December  Term,  1914.) 

1.  Atfkal.     Not  dismissed  hecau^  bUl  of  exeepHons  not  filed  in 

time  or  insufficient. 

Tbe  fact  that  a  bill  of  exceptions  was  not  filed  within  the  proper 
time,  or  that  it  contains  matter  not  properly  there,  gives  no 
ground  for  dismissing  an  appeal  as  the  case  maj'  be  reviewed 
on  the  technical  record. 

2.  Bn^L  OF  Exceptions.     Time  granted  for  making  out  and  filing 

n«l  extended  6|/  eontinnance  of  term. 

Where  time  is  granted  by  the  trial  Court  for  making  out  and 
filing  the  bill  of  exceptions  the  continuance  of  the  Court  be- 
yond that  time  will  not  operate  to  extend  the  time  to  mvke 
out  and  file  tbe  bill  of  exceptions. 
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3.  Same.    Must  l>e  made  out  and  filed  during  term  or  within  time 

thereafter  aVoxced,  to  be  looked  to  for  any  purpose,  even  to 
retax  costs. 

The  rule  that  a  bill  of  exceptions  must  be  made  out,  signed  by 
the  trial  Court,  and  filed  during  the  term  of  Court  at  which 
the  evidence  was  heard  or  other  matter  occurred  it  is  nec- 
essary to  preserve  by  bill  of  exceptions,  was  not  changed  by  the 
legislation  providing  for  trial  Courts  extending  time  not  ex- 
ceeding thirty  days  for  preparing  and  filing  bills  of  exceptions, 
and  the  legislation  providing  for  the  employment  of  stenog- 
raphers and  the  incoriwration  of  their  notes  in  bill  of  ex- 
ceptions; so  matters  occurring  at  one  term  of  Court  cannot 
be  brought  luto  the  record  by  bill  of  exceptions  made  up  at  a 
succeeding  term. 

4.  Same.     Not  to  he  treated  as  a  finding  of  fact  by,  or  the  evi- 

dence of,  the  trial  Court. 

Nor  can  a  bill  of  exertions  not  made  out  and  filed  in  time  be 
treated  as  a  finding  of  fact  by  the  trial  Court,  or  the  evi- 
dence of  the  trial  Court  as  to  what  occurred  at  a  previous 
term. 

5.  Setting  Up  Evidence  Heabd  at  Former  Term.    Practice  wit/t 

reference  to  suggested. 

It  is  suggested  that  where  evidence  heard,  on  other  matter  oc- 
curring, at  a  former  term  has  not  been  preserved  by  wayside* 
bill  of  exceptions,  and  for  any  reason,  as  for  the  retaxatloii 
of  costs,  it  is  desired  to  thereafter  bring  it  into  the  record 
such  may  be  done  by  introducing  in  evidence  the  stenographer's 
notes  or  other  available  source  of  imformatlon,  to  show  Just 
what  previously  occurred,  and  then  preserve  that  evidence 
by  bill  of  exceptions. 


From  Mauby  County. 


Appealed  in  error  from  the  Circuit  Court  of  Maury 
County.    W.  B.  Tubneb,  Judge. 

Peboy  Chandleb  for  Plaintiff  in  Error. 
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W.  S.  FL.EMINO  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  the  Circuit  Court  of  Maury 
County  by  E.  L.  Parker,  W.  A.  Green  and  E.  C.  Searson, 
partners  doing  a  mercantile  business  under  the  name  and 
style  of  Mount  Pleasant  Combination  Cash  Store,  against 
O.  S.  Jackson;  the  plaintiffs  alleging  in  the  declaration 
that  they  had  rented  from  Jackson  a  building  m  which  to 
conduct  their  mercantile  business,  and  that  there  was  an 
imderstanding  and  agreement  that  defendant  was  to  at 
once  put  an  addition  to  the  building  so  as  to  enlarge  its 
capacity ;  that  they  put  their  stock  of  merchandise  in  the 
building,  and  that  thereafter  defendant  set  about  construct- 
ing the  addition  he  had  agreed  to  construct,  and  that  in 
doing  so,  and  as  a  result  of  the  work  he  was  doing,  and 
because  of  the  negligent  manner  of  doing  it,  the  building, 
on  two  separate  occasions,  fell  or  slid  from  its  foundation 
and  injured  the  goods  of  plaintiffs  and  otherwise  caused 
them  loss  and  damage.  Issues  were  duly  made  up,  and, 
after  three  successive  trials  to  be  hereinafter  referred  to 
more  in  detail,  the  case  was  finally  disposed  of  in  Decem- 
ber, 1913 ;  plaintiffs  below,  as  a  result  of  final  disposition, 
getting  a  judgment  against  Jackson  for  $100.00  and  the 
costs.  After  that  final  disposition  of  the  case,  and  after  the 
term  of  the  Court  at  which  it  was  had  had  passed,  and  at 
the  next  term  thereafter,  defendant  below  moved  the  Court 
to  retax  the  costs,  setting  out  in  his  motion  the  items 
sought  to  be  retaxed  and  the  grounds  on  which  he  sought 
a  retaxation.  That  motion  was  in  part  allowed  and  in 
part  denied.  From  so  imich  of  the  judgment  as  denied  the 
full  measure  of  relief  sought  defendant  Jackson  appealed 
to  this  Court,  and  here  makes  formal  complaint.  Plain- 
tiff's appeal  to  this  Court  was  prayed  and  granted  on 
33 
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March  25,  1914,  and  it  was  recited  in  the  order  showing 
the  prayer  for,  and  the  granting  of,  the  appeal  that  "the 
Court  allows  defendant  thirty  days  from  this  date  within 
which  to  file  his  bill  of  exceptions."  The  bill  of  exceptions 
was  in  fact  signed  by  the  trial  Court  and  filed  on  August 
23,  1914.  It  attempts  to  preserv^e  and  make  part  of  the 
record  evidence  of  certain  witnesses  who  had  been  ex- 
amined and  testified  at  the  term  of  Court  preceding  that 
at  which  the  appeal  was  prayed  and  granted,  and  time 
given  to  make  out  and  file  the  bill  of  exceptions. 

In  this  condition  of  the  record  the  defendants  in  error 
made  and  duly  filed  in  this  Court  before  the  case  was 
reached  for  trial  a  motion  asking  the  Court  to  dismiss  the 
appeal  on  two  grounds:  First,  that  the  bill  of  exceptions 
was  not  filed  within  the  thirty  days  allowed  by  the  Circuit 
Court;  and,  second,  because  the  bill  of  exceptions  has  in- 
corporated in  it  what  purports  to  be  the  evidence  of  the 
witnesses  given  at  a  term  of  Court  previous  to  that  at 
which  the  case  was  finally  disposed  of,  and  at  which  the 
time  was  taken  to  prepare  the  bill  of  exceptions. 

This  motion  must  be  disallowed  for  the  reason  that,  even 
if  the  facts  are  as  contended,  that  is  if  the  bill  of  exceptions 
was  not  made  out  and  filed  within  the  proper  time,  and  if 
it  attempts  to  incorporate  in  it  matters  that  cannot  be  so 
incorporated,  still  the  case  is  here  on  appeal,  and  may  be 
reviewed  on  the  technical  record,  as  is  expressly  held  in 
the  case  of  Duane  v.  Richardson^  22  Pickle,  80.  In  other 
words,  as  held  in  the  case  referred  to,  and  as  is  necessar- 
ily so,  the  fact  that  a  bill  of  exceptions  has  not  been  prop- 
erly made  out,  or  has  not  been  filed  within  the  proper  time, 
in  no  way  interferes  with  the  rights  of  the  parties  to  prose- 
cute an  appeal.  Such  matters  simply  operate  against  the 
bill  of  exceptions,  but  leave  the  balance  of  the  record, 
known  as  the  technical  record,  properly  before  this  Court, 
and  assignments  may  be  based  thereon. 
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It  is  conceded  by  plaintiff  in  error  that  the  bill  of  excep- 
tions was  in  fact  not  filed  within  the  thirty  days  allowed 
by  the  trial  Court,  but  it  is  said  that  the  extension  of 
thirty  days  was  not  a  limitation  on  the  time  within  which 
it  might  be  filed,  and  that  if  the  bill  of  exceptions  was 
made  up  during  the  term  of  the  Court  at  which  the  time 
was  granted  it  would  still  be  in  time,  notwithstanding  the 
time  given  by  the  order  of  the  Court,  and  that,  it  appear- 
ing that  it  w^as  made  up  and  filed  during  that  term  of 
Court,  such  w^as  in  time  under  the  law,  in  support  of  which 
contention  the  case  of  Drnin  v.  State,  19  Cates,  267,  276, 
is  relied  on.  The  case  does  not  support  the  contention.  In 
that  case,  and  on  page  276  of  19  Cates,  it  is  pointed  out 
that  one  of  the  periods  during  which  a  bill  of  exceptions 
may  be  lawfully  filed  is,  to  quote,  "During  the  whole  of 
the  ordinary  term  of  the  Court  at  which  the  case  is  tried, 
if  there  be  no  order  of  that  Court  fixing  a  shorter  period 
within  the  term ;"  and  it  is  there  further  pointed  out  that 
a  bill  of  exceptions  must  be  filed  "during  such  special  pe- 
riod fixed  by  the  Court  within  the  ordinary  term  if  thereby 
any  such  period  fixed."  Now,  turning  to  the  order  of  the 
Court  fixing  the  time  provided  in  the  instant  case  for  fil- 
ing the  bill  of  exceptions,  it  is  seen  that  it  is  there  recited 
that,  "The  Court  allowed  defendant  thirty  days  from  this 
date,"  etc.,  w^hich,  we  think,  was  an  absolute  fixing  of 
time  whether  it  be  called  an  extension  or  a  limitation.  But 
if  in  this  view  w^  are  not  correct,  though  we  think  there 
can  be  no  question  about  it,  the  second  ground  for  the  mo- 
tion to  dismiss  the  appeal,  while  not  sufficient  for  that  pur- 
pose, points  out  a  reason  why  the  bill  of  exceptions  cannot 
be.  looked  to.  That  the  effort  in  the  bill  of  exceptions 
made  up  and  filed  in  April,  1914,  is  to  preserve  matters 
that  occurred  at  a  former  term  of  the  Court  is  not  ques- 
tioned, and  it  is  well  settled  that  this  cannot  be  done: 
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Railroad  v.  Fortj  4  Gates,  432,  439-40,  and  cases  there 
cited. 

It  is  conceded  by  counsel  for  plaintiflF  in  error  that  the 
ordinary  rule  is  as  laid  down  in  the  cases  referred  to,  but 
it  is  earnestly  argued  that  the  rule  should  not  be  applied 
in  a  case  like  the  one  at  bar  where  nothing  was  sought  at 
the  term  at  which  the  bill  of  exceptions  was  made  up  or 
the  time  given  to  make  it  up  except  a  mere  retaxation  of 
costs,  a  matter  which  might  in  any  case  arise  at  a  term  sub- 
sequent to  that  at  which  the  case  was  tried  on  its  merits. 
We  are  unable  to  assent  to  this  contention.  All  the  reasons 
underlying  the  rule  requiring  bills  of  exceptions  made  up 
at  the  terms  of  the  Court  at  which  the  matters  occurred 
that  it  is  desired  to  preserve  by  them  apply  to  such  situa- 
tion as  the  one  at  bar  just  as  in  any  other  situation;  the 
reasons  being  that  the  matters  proper  for  a  bill  of  excep- 
tions should  be  preserved  by  being  reduced  to  writing  and 
filed  in  the  case  while  they  are  fresh  in  the  memory  of 
Court  and  counsel.  McOavock  v.  Puryear,  6  Cold.,  34; 
Steel  v.  Davis,  5  ETeisk.,  75;  Eason  v.  State,  6  Bax.,  434; 
Railroad  v.  Fort,  supra.  Nor  has  it  been  the  policy  of 
the  Courts  to  relax  this  rule  because  of  the  fact  that  evi- 
dence and  other  matters  proper  for  bills  of  exceptions  may 
be  taken  down  in  shorthand  more  readily  than  formerly, 
nor  because  of  the  fact  that  now,  contrary  to  the  practice 
formerly  prevailing,  Courts  are  permitted  to  extend  time 
beyond  the  term,  not  exceeding  thirty  days,  for  preparing 
and  filing  bills  of  exceptions.  This  appears  from  the  Rail- 
road-Fort case,  which  was  decided  in  1903,  after  the  pas- 
sage of  the  Act  providing  for  the  extension  of  time  in  which 
to  prepare  and  file  bills  of  exceptions  (Acts  1899,  chapter 
275),  and  after  the  passing  of  Acts  1887,  chapter  217, 
making  provisions  for  the  employment  of  a  stenographer 
and  for  incorporating  the  stenographer's  notes  in  the  bill 
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of  exceptions.  As  remarked  in  the  ease  of  Dunn  v.  Slate, 
19  Gates,  267,  276,  even  when  a  motion  for  a. new  trial 
made  at  one  term  of  Court  is  permitted  to  go  over  to  an- 
other term,  the  time  for  preparing  the  bill  of  exceptions 
is  not  thereby  extended  from  one  term  to  the  other  for 
the  reason  that  the  matters  proper  to  be  put  into  the  bill 
of  exceptions,  being  mere  matters  of  memory,  styled  *^fluid 
materials"  in  the  Dunn  case,  "remain  no  longer  avail- 
able." Of  course,  if  they  are  not  available  after  the  term 
at  which  they  occurred  has  passed  and  after  the  time  with- 
in which  to  prepare  the  bill  of  exceptions  that  may  have 
beien  allowed  has  passed,  they  cannot  be  thereafter  in  any 
way  preserved  as  it  is  an  impossibility  to  preserve  that 
which  is  no  longer  available. 

Nor  can  the  bill  of  exceptions  in  the  case  at  bar  be 
treated  as  a  finding  of  facts,  as  is  suggested  by  counsel  for 
plaintiff  in  error,  for  the  reason  that  it  is  in  truth  not  a 
finding  of  facts,  and  does  not  purport  to  be.  Nor  can  the 
bill  of  exceptions  be  treated  as  the  testimony  of  the  trial 
Judge  as  to  what  had  previously  occurred,  as  is  suggested. 
The  trial  Judge  was  not  called  on  to  testify  and  no  oppor- 
tunity was  furnished  adversary  counsel  to  cross-examine 
him;  and  here  it  might  be  suggested  that  if  in  truth,  as 
argued,  there  were  stenographer's  notes,  or  other  means 
at  hand  for  accurately  obtaining  just  what  had  occurred 
at  the  preceding  term  and  they  had  been  offered  in  evi- 
dence and  in  that  way  an  opportunity  given  to  cross-ex- 
imine  or  introduce  other  evidence  on  the  question,  no  rea- 
son is  seen  why  counsel  might  not  in  that  way  have  gotten 
before  the  Court  those  things  as  evidence  on  the  motion 
to  retax  costs,  and  then  preserved  them  by  bill  of  excep- 
tions; so  that  the  insistence  that  in  such  case  as  this  the 
party  desiring  to  preserve  and  take  to  an  Appellate  Court 
the  facts  bearing  on  the  issue  as  to  whether  the  costs  should 
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be  relaxed  or  not  is  without  remedy  unless  previous  wayside 
bills  of  exceptions  had  been  made  up,  appears  to  be  with- 
out merit.  Of  course,  it  is  not  meant  to  suggest  that  evi- 
dence so  brought  into  the  record  and  preserved  would  serve 
all  the  purposes  of  a  wayside  bill  of  exceptions.  Just  what 
its  full  effect  would  be  Ave  do  not  mean  to  suggest 

For  the  reasons  indicated  we  hold  that  while  the  motion 
to  dismiss  the  appeal  must  be  overruled,  still,  because  of 
the  matters  set  out  as  grounds  for  that  motion,  this  Court 
cannot  look  to  the  bill  of  exceptions  in  the  case,  but  is 
confined  solely  to  the  technical  record ;  and,  this  being  true, 
the  relief  now  sought  cannot  be  granted,  as  is  admitted  by 
counsel  for  plaintiff  in  error. 

The  judgment  of  the  lower  Court  is  affirmed,  and  plain- 
tiff in  error  taxed  with  the  costs  of  this  proceeding. 
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Jexme  B.  Gray  v.  W.  W.  Kent,  bt  al..  Receivers. 

AflSrmed  by  Supreme  Court,  at  Knoxville,  1915. 

1.  Practice.     When  two  trials  and  two  hills  of  exceptions.    Re- 

sult when  first  trial  free  from  error, 

Wbere  a  common  law  case  has  been  twice  tried  resulting  in 
verdict,  the  first  of  which  is  set  aside  by  the  trial  Judge,  and 
appeal  taken  to  this  Court,  it  is  our  duty  to  examine  the 
transcript  and  bill  of  exceptions  of  the  first  trial  before  con- 
sidering what  transpired  upon  the  second  trial.  And  if  the 
first  trial  be  free  from  substantial  error  a  J^udgment  upon  the 
first  verdict  will  be  directed. 

2.  Same.     RtUe  when  there  is  an  assignment  of  no  evidence  to 

support  verdict. 

In  considering  an  assignment  that  there  is  no  evidence  to  sup- 
port a  verdict  this  Court  discards  all  evidence  militating 
against  the  verdict  and  takes  the  strongest  legitimate  view 
of  the  favoring  t^timony. 

3.  Mastbk  akd  Servant.    Burden  of  proof  as  to  injury  whUe  in 

the  service. 

The  burden  is  upon  an  injured  servant  suing  his  master  to 
prove  by  a  preponderance  that  he  was  injured  while  in  the 
service  of  his  master  and  while  performing  in  the  course  of 
/his  employment. 

4.  Same.    Exception.    Defense  that  servant  hod  stepped  aside. 

But  if  the  master  make  an  effort  to  avoid  liability  upon  the 
ground  that  his  servant  at  the  time  he  was  hurt  had  stepped 
aside  from  his  employment  or  was  beyond  the  scope  of  his 
employment,  the  burden  is  on  him  to  so  show. 

5.  Same.    Injury  after  leaving  working  place.  . 

A  railway  employe  who  is  injured  while  on  his  way  to  his 
meals  and  after  permission  to  go  cannot  recover  from  his 
master  for  such  injuries. 
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6.  Employers'  Liabiuty  Act.  Atnendment  of  suit  originaUy 
hrouffht  under  State  Imc  »o  as  to  sue  under  Federal  law. 
Statute  of  limitations. 

Au  amendmeut  to  a  declaratiou  which  iDtroduces  in  haec  vaba 
the  Federal  Employers*  Liability  Act  without  the  addition  of 
any  new  facts  does  not  Introduce  a  new  cause  of  action  and 
hence  the  statute  of  limitations  of  two  years  will  not  pre- 
vent the  carrying  on  of  the  suit  as  an  action  under  the  Fed- 
eral statute. 


Fbqm  Hamilton  County. 


Appeal  in  error  from  Circuit  Court  of  Hamilton  County. 
Nathan  Bachman,  Judge. 

Joe  V.  Williams  and  Tatum  &  Thatch  for  Plaintiff 
in  Error. 

Coleman  &  Frierson  for  Defendants  in  Error. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  to  recover  damages  for  the  neg- 
ligent killing  of  plaintiff's  husband,  on  the  23d  of  June, 
1908,  in  Alton  Park,  a  suburb  town  of  tlie  city  of  Chatta- 
nooga. There  have  been  two  trials  of  the  cause,  the  first 
resulting  in  a  verdict  in  favor  of  plaintiff  for  $10,000.00, 
which,  on  motion  of  the  defendants,  was  set  aside  by  the 
trial  Judge  for  error  in  his  charge.  Plaintiff  excepted 
to  the  action  of  the  trial  Judge  in  setting  aside  the  verdict 
and  granting  a  new  trial,  and  perfected  and  filed  her  way- 
side bill  of  exceptions.  The  case  was  again  tried,  when,  on 
motion  of  the  defendants,  the  trial  Judge  directed  the  jury 
to  return  its  verdict  in  favor  of  the  defendants,  which  was 
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accordingly  done.  Thereupon  plaintiff  moved  for  a  new 
trial  and,  her  motion  being  overruled,  has  appealed  in  er- 
ror to  this  Court. 

The  first  assignments  of  error  challenge  the  correctness 
of  the  action  of  the  trial  Judge  in  setting  aside  the  ver- 
dict for  $10,000.00  and  granting  the  defendants  a  new 
trial,  and  we  will  dispose  of  these  assignments  first. 

Wheil  this  case  was  first  brought  into  the  Circuit  Court 
of  Hamilton  County,  and  the  declaration  then  filed,  it  al- 
leged comimon  law  negligence,  and  not  a  case  of  liability 
under  the  Employer's  Liability  Act,  passed  by  Congress 
April  22,  1908,  and  amended  April  6,  1910.  The  n^li- 
glence  averred  in  the  declaration  was  the  defective  condi- 
tion of  the  engine  on  which  the  deceased  was  riding  at 
the  time  of  his  injury,  and  of  the  incompetency  of  the 
engineer  in  charge  of  it.  It  was  averred  that  plaintiff  was 
at  work  for  the  defendants  at  the  time  of  his  injury,  as 
a  brakeman  on  one  of  its  trains,  and  sometimes  acting  as 
a  switchman  and  extra  conductor.  In  the  original  declara- 
tion, it  is  also  charged  that  the  defendants,  as  receivers, 
were  operating  and  controlling  the  Chattanooga  Southern 
Railway  Company,  a  corporation  operating  a  line  of  rail- 
road in  Chattanooga  and  Hamilton  County,  Tennessee,  and 
extending  into  the  State  of  Georgia  and  certain  parts  of 
the  State  of  Alabama.  One  of  its  lines  runs  from  a  point 
known  as  Alton  Park,  a  suburb  of  Chattanooga  to  the 
Union  Depot  in  the  city  of  Chattanooga.  It  is  next  averred 
that  the  deceased  was  ordered  to  throw  a  switch  on  one 
of  the  tracks  so  that  its  cars  could  come  from  Alton  Park 
to  Chattano(^a,  Tennessee,  and  in  order  to  do  so,  it  was 
necessary  that  he  get  on  the  tender  and  cross  the  train; 
that  he  stepped  on  the  tender,  or  on  the  footboard  thereof, 
tod  that  the  footboard  was  out  of  repair  and  loose,  and 
the  hand  holds  on  the  engine  were  improperly  constructed 
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and  out  of  repair,  both  of  which  were  dangerous,  and  which 
condition  was  not  known  to  the  deceased,  and  in  comply- 
ing with  the  orders  given  him,  he  attempted  to  walk  across 
the  footboard  and  across  the  train,,  and  because  of  its  de- 
fective condition  and  the  defective  condition  of  the  hand 
holds  on  the  tender,  the  deceased  was  caused  to  fall  from 
the  tender  to  the  groimd,  and  was  run  over  by  the  engine. 
This  is  in  substance  and  briefly,  the  material  parts  of  the 
original  declaration  filed  in  this  cause. 

On  the  29th  of  November,  1909,  plaintiff's  counsel  filed 
an  additional  count  to  the  deelaraticm,  containing  in  sub- 
stance the  same  averments  set  out  in  the  first  declaration. 
The  additional  matter  added  in  the  additional  count  is,  that 
the  Chattanooga  Southern  Railway  Company  was  organ- 
ized and  existing  under  the  laws  of  the  States  of  Georgia 
and  Alabama,  and  that  it  owned  and  operated  a  railroad 
from  the  city  of  Chattanooga,  Tennessee,  into  the  States 
of  Georgia  and  Alabama.  It  La  then  averred,  as  new  mat- 
ter, that  the  deceased,  on  the  23d  of  June,  1908,  "Was 
working  as  a  conductor  on  one  of  its  passenger  trains  run- 
ning from  Gadsden,  Alabama,  to  Chattanooga,  Tennessee, 
and  on  that  date  he  was  ordered  to  leave  his  train  when  it 
reached  Alton  Park,  and  assist  another  crew  in  bringing 
a  train  from  Alton  Park  to  Chattanooga,  Tennessee.  The 
defective  condition  of  the  engine  and  tender  used  to  take 
the  train  from  Alton  Park  to  Chattanooga,  was  substan- 
tially alleged  in  the  additional  count,  as  was  in  the  original 
count  of  the  declaration,  and  about  the  same  averments 
were  made  as  to  how  the  deceaised  was  injured  as  were  set 
out  in  the  original  declaration.  On  the  1st  of  February, 
1912,  the  additional  count  to  the  declaration,  filed  29th  of 
November,  1909,  was  amen-ded  so  as  to  charge  that,  "At 
the  time  of  his  death,  he  and  the  defendants  were  engaged 
in  operating  a  railroad  between  the   States  of  Georgia, 
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Tennessee,  Alabama  and  other  States,  and  the  engineer 
in  charge  of  said  train  of  ears  was- negligent  and  unfit  for 
the  position  he  held,  and  this  was  known  to  the  defendants, 
or  should  have  been  known  to  them,  and  after  the  said 
James  Gray,  who  was  the  husband  of  plaintiff,  and  on 
whom  she  was  dependent  for  support,  had  been  negligently 
thrown  dowTi  in  front  of  the  tender  atached  to  the  engine, 
and  while  his  life  was  thus  endangered,  the  engineer  neg- 
ligently pulled  his  body  along  in  front  of  the  tender  about 
125  fec»t,  and  if  the  engineer  had  not  been  deaf  or  negli- 
gent and  unfit  for  his  i)osition,  the  life  of  James  Gray 
could  have  Ix^n  saved  even  after  he  was  thrown  down  in 
front  of  the  tender  attache<l  to  said  engine." 

The  effect  of  this  la^t  amendment  to  the  additional  couni 
fih^l  29th  of  February,  1909,  was  to  make  out  a  case  of 
liability  under  tlie  Act  of  Congress  called  the  Employer's- 
Liability  Act.  Or,  in  other  words,  these  two  amendments 
operated  to  add  an  additional  count  to  the  original  declara- 
tion, and  to  state  a  cause  of  action  under  the  Employer's 
Liability  Act.  These  amendments  left  the  original  dec- 
laration stating  and  charging  a  common  law  liability  lui- 
der  the  laws  of  Tennessee.  We  presume  these  amendments 
were  made  by  plaintiff's  learned  counsel,  in  order  to  mwM 
the  proof  as  it  was  develojxi^d  during  the  trial  of  the  cause. 
The  original  declaration  clearly  states  a  cause  of  action 
under  the  common  law  of  Tennesset*,  against  the  defend- 
ants on  one  of  its  lines  of  railroad,  while  they  and  the 
deceased  were  engagcnl  in  intra-state  commerce  in  this 
State,  while  the  additional  count  and  the  amendment  there- 
to, make  a  case  of  liability  under  the  Employer's  Liability 
Act.  Before  the  case  was  tried  the  first  time,  which  was 
the  11th  of  September,  1912,  the  defendants  had  not  filed 
an  additional  plea  to  the  amendment  made  February  1st, 
1912,  and  the  case  went  to  trial  without  any  objection  be- 
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ing  made  by  the  defendants  to  the  amendments,  or  any 
question  raised  thereon.  Nor  did  they  file  any  plea  that 
the  plaintiff  could  not  prosecute  her  suit  in  her  individual 
capacity  under  the  Employer's  Liability  Act  The  case 
was  heard  and  the  proof  all  introdticed  under  the  first 
count,  that  is,  under  the  declaration  as  originally  filed. 

It  is  insisted  by  learned  counsel  for  defendants  that  the 
proof  heard  during  the  first  trial  clearly  shows  that  a  case 
was  made  out  showing  liability  under  the  Employer's  Lia- 
bility Act,  that  is,  he  insists  that  the  proof  is  clear  that 
the  deceased  and  the  defendant  Railroad  Company  were 
engaged  at  the  time  of  his  injury  and  death,  in  an  inter- 
state transaction,  that  is,  that  he  was  switching  or  operat- 
ing cars  that  had  passed  from  another  State  into  Tennes- 
see, and  had  not  yet  reached  their  point  of  destination. 
Appellant's  learned  counsel  equally  as  strongly  insists  that 
the  proof  did  not  show,  and  it  was  intended  that  it  should 
not  show,  a  case  under  the  Employer's  Liability  Act;  but 
that  the  proof  made  a  case  where  the  deceased  and  the  de- 
fendant company  were,  at  the  time  of  his  injury,  engaged 
in  intra-state  commerce. 

If  we  should  find  that  the  proof  showed  that  the  de- 
ceased was  engaged  in  interstate  commerce  when  he  was 
injured,  then  we  would  be  compelled  to  hold  that  the  trial 
Judge  was  not  in  error  in  setting  aside  the  verdict  for 
$10,000.00,  and  granting  the  defendants  a  new  trial.  The 
proof  indicates  that  the  deceased  came  into  Alton  Park 
on  a  passenger  train,  and,  as  a  part  of  this  train,  there 
were  three  cars  loaded  with  peaches.  These  cars  were 
taken  out  of  the  passenger  train  at  Alton  Park,  when  the 
train  went  to  the  Chattanooga  depot.  After  these  fruit 
cars  were  taken  out  of  the  passenger  train,  the  deceased  was 
directed  by  one  of  his  superiors,  to  have  them  re-iced  and 
then  taken  to  Cravens  and  delivered  to  the  N.,  C.  &  St. 
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L.  Railroad  Company.  The  proof  does  not  show  that 
the  passenger  train  on  which  the  deceased  came  into  Alton 
Park,  and  a  part  of  which  the  fruit  cars  were,  came  from 
another  State,  and  in  fact  fails  to  show  where  it  came 
from.  The  proof  likewise  fails  to  show  how  far  through, 
or  into  what  part  of  Tennessee  the  railroad  of  defendant 
company  is  located,  and  to  what  point  it  operates  trains. 
It  was  stated  in  the  oral  argument,  and  is  repeated  in  the 
briefs  of  learned  counsel  for  appellants,  and  the  state- 
ment is  made  with  much  force  and  emphasis,  that  there 
was  no  proof  heard  during  the  first  trial  that  remotely  in- 
dicated that  the  deceased  had  been,  or  was  at  the  time  h(* 
received  his  injury,  engaged  in  interstate  commerce.  The 
fruit  cars  which  he  was  ordered  to  take  and  deliver  to  the 
Nashville  road,  so  far  as  this  record  discloses,  were  taken 
out  of  a  passenger  train  in  Alton  Park.  The  proof  does 
not  indicate  where  they  came  from,  whether  from  another 
State,  or  whether  they  were  picked  up  in  Tennessee.  The 
proof  does  not  show  where  the  passenger  train  came  from, 
or  whether  it  had  ever  been  out  of  Tennessee  or  not.  These 
fruit  cars  were  cut  out  of  it  at  Alton  Park,  a  suburb  of 
Chattanooga.  The  original  declaration  avers  that  the  de- 
fendant company  owns  a  line  of  road  from  Alton  Park 
to  Chattanooga,  and  that  the  deceased  was  ordered  to  take 
these  fruit  cars  from  Alton  Park  to  Chattanooga.  He  was 
engaged  in  obeying  these  orders  when  he  was  injured. 

In  considering  an  assignment  of  error,  that  there  is  no 
evidence  to  support  the  verdict,  this  Court  takes  as  true 
the  strongest  legitimate  view  of  the  testimony  in  favor 
of  the  verdict,  and  discards  all  countervailing  testimony, 
because  the  jury,  whose  exclusive  province  it  was  to  pass 
upon  the  credibility  of  witnesses  has,  by  its  verdict,  re- 
solved all  conflicts  in  favor  of  the  plaintiff:  96  Tenn., 
119;  552;  110  Tenn.,  82;  472;  105  Tenn.,    187;    106 
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Tenn.,  723;  112  Tenn.,  128;  118  Tenn.,  627;  121  Tenn., 
716. 

In  considering  the  question  whether  there  is  material 
(evidence  to  support  this  verdict,  we  are  bound  to  take  as 
true  the  testimony  of  plaintiff's  witnesses  and  consider 
that  evidence  alone,  and  if  there  is  conflicting  testimony- 
offered  by  defendants,  its  testimony  must  be  discarded  and 
not  considered  in  reaching  a  conclusion  upon  this  assign- 
ment. This  rule,  we  think,  applies  in  this  case,  notwith- 
standing the  trial  Judge  set  the  verdict  aside  and  granted 
a  new  trial.  He  did  not  set  it  aside  because  of  any  dis- 
satisfaction he  had  of  the  verdict  of  the  jury,  but  because 
of  an  error  he  supposed  he  had  made  in  his  charge  to  the 
jury.  If  he  had  thought  there  was  no  evidence  to  sup- 
port the  verdict,  it  is  manifest  that  he  would  have  given 
that  as  one  reason  why  he  set  it  aside  and  granted  de- 
fendants a  new  trial.  We  are  bound  to  presume  that  he 
believed  the  verdict  sustained  by  the  evidence.  Acting  un- 
der this  rule,  which  has  been  repeatedly  recognized  by  the 
Supreme  Court,  and  by  which  it  has  often  been  governed, 
it  is  evident  to  us  that  a  case  was  not  made  oiit  by  the 
proof  at  the  first  trial,  showing  that  the  deceased  was  en- 
gaged in  interstate  commerce  when  he  received  his  fatal 
hurt.  We  cannot  saiy  that  the  passenger  train  on  which 
he  came  to  Alton  Park  had  been  engaged  in  such  com- 
merce; nor  can  we  say  from  this  record,  that  the  three  fruit 
cars  had  then  come  from  another  State  in  Tennessee.  We 
do  not  know  where  the  passenger  train  came  from,  nor 
where  these  fruit  cars  came  from ;  all  we  do  know  is,  they 
were  cut  out  of  the  passenger  train  at  Alton  Park,  and 
the  deceased  was  ordered  to  take  them  down  into  Chatta- 
nooga and  deliver  them  to  the  N.,  C.  &  St.  L.  Railroad 
Company.  That  being  true,  the  deceased  and  these  cars 
were  engaged  in  intra-state  commerce  when  he  received 
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his  fatal  injury,  and  not  in  interstate  commerce.  Being 
engaged  in  intra-state  commerce,  the  defendants  are  liable 
under  the  laws  of  Tennessee,  for  such  negligence  as  they 
or  their  employes  were  guilty  of,  that  caused  the  death  of 
plaintiff's  husband. 

Defendants'  learned  counsel  further,  very  earnestly,  in- 
sists that  the  proof  does  not  make  out  a  case  of  liability 
under  the  common  law  of  Tennessee,  and  for  that  reason 
the  trial  Judge  was  right  in  granting  defendants  a  new- 
trial.  We  are  unable  to  agree  with  learned  counsel's  in- 
sistence in  this  respect.  We  will  not  state  the  evidence 
on  which  we  base  such  conclusions,  but  wuU  content  our- 
selves with  the  statement  of  our  conclusions  on  this  phase 
of  the  case. 

We  come  now  to  the  consideration  of  the  grounds  stated 
by  the  learned  trial  Judge  as  to  why  he  did  set  the  ver- 
dict aside  and  grant  a  new  trial,  which  is  because  of  error 
in  his  charge  to  the  jury.  Under  the  fourth  ground  stated 
in  the  motion  for  new  trial,  it  is  insisted  the  Court  was 
in  error  in  charging  the  jury  as  follows: 

"I  charge  you  further,  gentlemen  of  the  jury,  that  it 
is  the  law  that  when  a  servant  sustains  an  injury  while  at- 
tempting to  do  something  not  within  the  scope  of  his  em- 
ployment, he  cannot  recover — and  I  will  stiite  right  here, 
gentlemen  of  the  jury,  that  one  of  the  contentions  of  de- 
fendants is,  that  the  plaintiff  had  for  the  time  being  aban- 
boned  the  service  and  was  on  his  w^ay  to  supper  when  he 
got  on  the  tender,  or  footboard  of  the  tender,  having  no 
duty  to  perform.  If  you  find  from  the  greater  weight  or 
preponderance  of  the  evidence,  as  detailed  to  you,  that 
that  is  true,  that  the  plaintiff's  intestate,  James  Gray,  was 
at  the  time  riding  on  the  engine,  not  having  any  duty  there 
to  perform,  but  doing  something  without  the  scope  of  his 
employment,  then  T  charge  you  that  the  plaintiff  wdll  not 
be  entitled  to  recover." 
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It  is  insisted  that  the  effect  of  this  instruction  was  to 
place  the  burden  of  proving  that  the  deceased  was  not  in 
the  line  of  his  duty  when  killed,  upon  the  defendant.  The 
trial  Judge  seems  to  have  reached  that  conclusion  himself, 
and  set  aside  the  verdict  and  granted  the  new  trial,  upon 
the  idea  that  this  part  of  his  charge  required  the  defend- 
ant to  show  by  a  preponderance  of  the  evidence  that  the 
deceased  was  not  in  the  line  of  his  duty  when  he  was 
killed.  This  Court,  having  very  carefully  considered  the 
charge  complained  of,  is  unable  tx>  find  any  error  in  it. 
It  is  certainly  true  that,  if  the  deceased  while  riding  on 
the  engine,  had  no  duty  to  perform  while  there,  and  was 
then  without  the  scope  of  his  employment,  his  widow  could 
not  recover  for  his  death.  In  the  paragraph  just  preced- 
ing, and  in  the  one  first  quoted,  siipra,  the  trial  Judge  says, 
"One  of  the  contentions  of  the  defendant  is,  that  the  plain- 
tiff had  for  the  time  being,  abandoned  the  sei^vice  and  was 
on  his  way  to  his  supper  when  he  got  on  the  tender,  and 
had  no  duty  to  perform  at  that  place."  This  record  shows 
that  such  was  the  contention  of  defendants  during  the 
whole  course  of  the  trial  in  the  Court  below.  It  was  in- 
sisted, and  attempted  to  be  proved,  that  the  master  me- 
chanic had  told  the  deceased  to  go  to  his  supper  and  that 
he  would  take  charge  of  the  train  and  have  the  cars  re- 
iced  for  him  when  he  returned.  It  was  this  theory  of 
defendants  that  the  trial  Judge  was  trying  to  give  to  the 
jury  when  he  said  that  if  the  deceased,  at  the  time  he  was 
riding  on  the  engine,  had  no  duty  to  perform  there,  but 
was  doing  something  without  the  scope  of  his  employment, 
his  widow  could  not  recover.  There  can  be  no  dou"bt  of  the 
correctness  of  these  instructions,  for,  if  the  master  me- 
chanic had  directed  the  deceased  to  go  to  supper,  and  if 
in  fact  he  had  abandoned  bis  work  and  started  to  supper, 
and  while  on  his  way  thereto  got  upon  the  footrest,  or  foot- 
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board  at  the  rear  of  the  tender,  having  no  duty  to  perform 
there,  the  company  would  not  be  liable. 

But,  while  we  think  this  a  correct  statement  of  the  law 
on  the  facts  given,  yet  we  do  not  think  that  instruction 
placed  upon  the  defendants  the  burden  of  proving  that  the 
deceased  was  in  line  of  his  duty  when  he  was  killed.  Tak- 
ing the  facts  we  have  detailed,  that  the  deceased  was  di- 
rected to  have  these  cars  iced  and  then  take  them  to  the 
Nashville  Railroad;  that  he  had  coupled  the  engine  onto 
them;  that  he  had  opened  the  switchstand  for  them  to 
be  placed  on  the  main  line ;  that  he  had  re-set  the  switch 
after  the  cars  reached  the  main  line ;  that  he  then  started 
to  the  moving  cars;  we  can  but  conclude,  on  these  facts, 
that  when  he  attempted  to  get  on  the  footrest,  or  foot- 
board, he  was  acting  in  the  line  of  his  duty,  or  employ- 
ment; or  at  least,  under  these  facts,  the  jury  would  have 
the  right  to  infer  that  he  was  then  acting  within  the  line 
of  his  duty,  or  scope  of  his  employment.  Presumptively, 
he  was  so  acting  when  he  received  the  fatal  injury.  We 
are  of  the  opinion  that  the  burden  of  proof  rested  upon  the 
plaintiff  to  show  he  was  acting  within  the  line  of  his  em- 
ployment when  he  stepped  upon  the  footrest  and  fell  off  of 
it  under  the  moving  engine.  But,  we  are  also  of  the  opin- 
ion that  plaintiff  had  established  that  fact  by  a  preponder- 
ance of  the  proof ;  that  all  the  facts  and  circumstances  point 
to  that  conclusion,  that"  he  was  acting  within  the  line  of 
his  employment  when  he  got  upon  the  footboard.  Now, 
if  the  defendants  sought  by  proof,  as  it  did,  to  show  that 
the  deceased  had  abandoned  his  employment,  or  duty,  and 
was  on  his  way  home  to  get  his  supper,  then,  the  burden 
of  showing  that  fact  certainly  rested  upon  them.  We  think 
that,  under  all  the  facts  and  circumstances  detailed  bv  all 
the  witnesses,  the  presumption  is  that  when  the  deceased 
got  on  the  footrest,  he  was  acting  within  the  line  of  his 
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employment.  When  the  defendants  undertook  to  show,  as 
the  unquestionably  did,  that  he  had  abandoned  his  em- 
ployment and  had  started  home  to  get  his  supper  and  was 
not  then  acting  within  the  line  of  his  duty  and  employ- 
ment, we  think  the  burden  shifted  to  it  to  make  its  case 
of  abandonment  For  these  reasons  we  think  the  trial 
Judge  was  in  error  in  setting  aside  the  verdict  and  grant- 
ing the  defendants  a  new  trial. 

We  might,  perhaps,  stop  right  here  and  not  pass  upon 
the  other  question,  that  is,  the  right  of  the  plaintiff  below 
to  so  amend  her  declaration  so  as  to  maintain  her  suit  as 
the  personal  representative  of  her  deceased  husband.  It 
appears  that  before  the  case  was  heard  the  second  time, 
she  had  been  appointed  administratrix  of  her  husband's 
estate,  and  had  moved  the  Court  for  leave  to  amend  the 
writ  and  declaration  so  as  to  maintain  her  suit  both  as 
the  widow  and  personal  representative  of  her  husband. 
Inasmuch  as  this  application  was  made  more  than  two 
years  after  the  death  of  her  husband,  the  Court  overruled 
her  motion  and  refused  to  permit  the  amendment  to  be 
made.  The  case  then  went  to  trial,  and  it  appeared  from 
the  evidence  heard  during  the  second  trial,  that  the  deceased 
was  killed  while  engaged  in  interstate  commerce.  At  the 
close  of  the  evidence,  defendants  moved  for  a  directed  ver- 
dict in  its  favor,  which  was  sustained,  the  jury  so  in- 
structed and  a  verdict  returned  for  defendants  and  plain- 
tiff's suit  dismissed.  In  this  Court  she  assigns  as  error  the 
action  of  the  trial  Judge  in  refusing  to  permit  her  to  amend 
the  writ  and  declaration  so  as  to  prosecute  her  suit  as  per- 
sonal representative  and  widow  of  her  deceased  husband; 
and  also  it  is  insisted  the  Court  erred  in  directing  a  ver- 
dict against  her.  As  we  have  stated,  when  the  case  was 
first  tried,  there  were  substantially  two  counts  in  the  dec- 
laration, one  for  negligence  under  the  common  law  of  Ten- 
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nessee,  and  one  for  negligence  under  the  Employer's  Liabil- 
ity Act.  These  counts  both  made  one  declaration.  The 
additional  count,  together  with  it  amendment,  made  one 
count  of  the  declaration,  while  the  declaration  as  originally 
filed,  constituted  the  other  count,  and  the  two  counts  united 
formed  the  declaration  on  which  this  case  was  first  tried. 
1  Lea,  567;  3  Heisk.,  542;  3  Lea,  111;  104  Tenn.,  346. 
So  that  we  have,  when  the  case  was  first  tried,  a  declara- 
tion containing  two  counts,  one  under  the  common  law  of 
Tennessee,  and  the  other  charging  negligence  under  the 
Employer's  Liability  Act.  The  defendants,  never  at  any 
time,  while  the  suit  was  in  the  lower  Court,  raised  any  ob- 
jection to  the  declaration  on  which  the  case  was  at  first 
tried.  The  proof  during  the  first  trial,  showed  a  liability 
for  common  law  negligence,  but  it  must  be  true  that,  be- 
fore the  second  trial,  plaintiff's  learned  counsel  became 
apprehensive  lest  the  proof  in  that  case  show  negligence 
under  the  Employer's  Liability  Act,  and  so  then,  und'er 
the  provisions  of  that  Act,  she  would  have  no  right  to 
maintain  her  suit  as  an  individual,  and  could  only  do  so 
as  a  personal  representative  of  her  husband.  To  meet 
that  prospective  contingency,  she  sought  to  amend  her  dec- 
laration and  the  writ  issued  in  the  case,  and  to  sue  in  her 
representative  capacity  as  well  as  in  her  individual  capac- 
ity. The  trial  Judge  refused  the  amendment  because  he 
was  of  the  opinion  that  the  two  years  provided  in  the  Act 
of  Congress,  in  which  to  bring  her  suit  as  the  personal  rep- 
resentative of  her  husband,  had  expired  and  she  could  not, 
for  that  reason,  maintain  the  action  as  the  personal  rep- 
resentative of  her  deceased  husband. 

It  appears  from  a  statement  made  by  counsel  in  his 
brief,  that  the  trial  Judge,  in  so  holding,  was  governed  by 
the  case  of  Flailey  v.  Railroad  Co.,  56  Tenn.,  230.  In 
that  case  it  appears  the  widow  sued  the  Railroad  Company 
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in  her  own  name  and  as  an  individual  for  the  death  of 
her  husband.  At  that  time  she  had  no  right  to  maintain 
such  action  as  a  widow.  The  suit  could  only  be  prosecuted 
by  the  personal  representative  of  the  deceased.  After  the 
one  year  statute  of  limitations  had  barred  her  suit,  she 
sought  to  amend  the  writ  and  declaration  by  substituting 
the  personal  representative  of  her  husband  in  her  place, 
and  to  prosecute  the  action  in  his  name.  The  Court  held 
that  the  amendment  might  be  made,  but  that  the  action 
was  barred. 

The  difference  between  that  case  and  the  one  at  bar  is, 
that  in  Flatley  v.  Railroad  Co,,  the  amendment  sought  to 
make  an  entirely  new  party  to  the  suit,  and  to  prosecute 
from  thence  on  in  the  name  of  the  new  party  and  to  dis- 
miss the  suit  as  to  the  widow,  who  had  instituted  it.  The 
Court  held  that,  such  an  amendment  was  the  beginning  of 
a  new  action  by  a  new  party,  and  that  the  statute  of  limi- 
tation barred  the  right  of  the  personal  representative  to 
maintain  his  suit.  The  action  of  Mrs.  Flatley,  as  well 
stated  by  counsel  for  plaintiff,  was  a  nullity,  or,  in  other 
words,  she  had  no  right  of  action.  It  is  true  that  in  this 
case,  Mrs.  Gray,  as  an  individual,  had  no  right  of  action 
under  the  Employer's  Liability  Act;  but,  as  the  repre- 
senative  of  her  husband,  she  did  have  such  right  of  action. 
!Nio  new  party  was  sought  to  be  added  by  the  amendment, 
nor  was  it  sought  to  substitute  another  party  for  Mrs. 
Gray.  All  she  asked  by  her  amendment  was,  to  continue 
the  same  lawsuit  she  had  begun,  for  the  same  cause  of 
action,  in  her  name  as  the  administratrix  of  her  deceased 
husband's  estate.  At  the  time  the  amendment  was  sought 
to  be  made,  the  declaration  showed  a  cause  of  action  un- 
der the  Employer's  Liability  Act,  and  what  she  desired 
to  do  by  the  amendment,  was  to  prosecute  that  suit  in 
her  representative  capacity,  as  well  as  in  her  individual 
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capacity.  We  grant  that  where  an  entirely  new  party  is 
sought  to  be  made,  which  new  party  only  has  a  right  of 
action,  it  is  in  effect  the  beginning  of  a  new  suit.  But, 
this  is  not  such  case.  A  new  party  is  not  added  with 
the  view  of  prosecuting  his  or  her  action.  The  same  party 
seeks  to  continue  the  prosecution  of  the  old  case  under 
the  declaration  as  originally  amended,  and  to  recover  un- 
der the  Employer's  Liability  Act  All  she  seeks  to  do  is 
to  prosecute  the  suit  in  her  representative  capacity.  We 
have  examined  all  the  cases  cited  by  learned  counsel  for 
appellee,  and  have  reached  the  conclusion  that  none  of 
them  are  at  variance  with  the  opinion  expressed  herein. 
The  cases  examined  are,  1  Sneed,  321 ;  11  Lea,  88 ;  4  Bax- 
ter, 222;  107  Tenn.,  712;  108  Tenn.,  104-119;  5  Lea, 
454;  10  Lea,  356.  Each  of  these  cases  might  be  easily 
distinguished  from  the  views  herein  expressed.  We  will 
not,  however,  consume  the  time  or  space  in  doing  so. 

Counsel  for  Mrs.  Gray  have  cited,  in  support  of  her 
right  to  make  the  amendment,  the  case  of  Railroad  Co,  v. 
Wulf,  decided  by  the  Supreme  Court  of  the  United  States, 
and  reported  in  226  U.  S.  R.,  355,  which  is  an  opinion  de- 
livered by  Mr.  Justice  Pitney  of  that  Court.  The  facts 
stated  in  the  opinion  show  that  the  son  of  the  plaintiff, 
Mrs.  Wulf,  was  killed  while  in  the  employ  of  the  Railroad 
Company  as  a  locomotive  fireman,  and  while  in  the  dis- 
charge of  his  duties  as  such,  upon  a  train  going  from  Par- 
sons, Kansas,  to  Osage,  in  the  State  of  Oklahoma.  These 
are  substantially  the  averments  of  the  declaration.  The 
suit  was  brought  in  the  United  States  Circuit  Court  be- 
cause of  the  diversity  of  citizenship,  and  not  under  the 
Employer's  Liability  Act,  but  under  a  statute  of  the  State 
of  Kansas.  This  suit  was  brought  in  her  individual  capac- 
ity, and  more  than  two  years  after  the  suit  was  brought, 
she  was  appointed  administratrix  of  her  son's  estate,  and 
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asked  to  be  allowed  to  prosecute  the  action  then  pending, 
in  her  name,  and  to  have  the  writ  and  declaration  so 
amended  as  that  she  could  also  maintain  it  in  her  repre- 
sentative capacity  as  the  administratrix  of  her  son's  estate- 
Objections  were  made  to  the  amendment  by  the  defend- 
ants, and  these  objections  overruled  and  the  amendment 
permitted.  There  was  then  a  trial  and  a  verdict  and  judg- 
ment in  her  favor  for  $7,000.00  which  was  affirmed  by 
the  United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  when  the  defendant  Railroad  Company  appealed 
the  case  to  the  Supreme  Court  of  the  United  States.  That 
Court  sustained  the  action  of  the  trial  Judge  in  permit- 
ting the  amendment,  and  among  other  things  held  that 
it  was  not  necessary  to  plead  or  refer  to  the  Employer's 
Liability  Act  in  her  declaration,  and  that,  although  the 
averments  of  the  declaration  were  under  the  Kansas  stat- 
ute, still  the  reference  made  to  that  statute  did  not  vitiate 
the  pleadings.  That  is  true  in  this  case.  The  averments 
in  the  first  count  of  the  declaration,  or,  to  be  more  specific, 
the  averments  in  the  original  declaration  as  filed,  did  not 
vitiate  the  pleadings  aftenvards  allowed  and  filed  by  the 
plaintiff. 

The  case  of  American  Railway  Co.  v.  Birch,  224  U.  S. 
K.,  547,  was  cited  by  the  learned  justice,  where  it  was 
held  that  the  sole  beneficiary  could  not  maintain  an  ac- 
tion, and  that  there  must  be  a  prosecution  in  the  name  of 
the  personal  representative;  yet,  stress  was  laid  on  the 
fact  that  the  Supreme  Court,  in  that  case,  while  it  re- 
versed the  judgment  of  the  lower  Court,  it  did  so  without 
prejudice  to  the  rights  of  the  personal  representative  to 
bring  the  suit.  Mr.  Justice  Pitney  held  that  the  amend- 
ment made  was  not  equivalent  to  the  commencement  of  a 
new  action ;  that  it  was  a  change  of  form  rather  than  of 
substance.     He  says,  "It  introduced  no  new  or  different 
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cause  of  action,  nor  did  it  set  up  any  different  state  of 
facts  as  the  ground  of  action,  and,  therefore,  it  related  to 
the  beginning  of  the  suit." 

The  declaration  in  Wulf  v.  Railroad,  supra,  showed  that 
the  deceased  was  killed  while  engaged  in  interstate  com- 
merce. The  amended  declaration  in  this  case,  filed  be- 
fore the  case  was  tried  the  first  time,  showed  that  plain- 
tiff's husband  was  killed  while  engaged  in  interstate  com- 
merce. N^either  did  she  seek  to  introduce  a  new  or  differ- 
ent cause  of  action,  but  desired  to  prosecute  the  same, 
original  cause  of  action  in  her  capacity  as  personal  repre- 
sentative of  her  husband.  Her  amendment  did  not  even 
so  much  as  bring  in  a  new  party,  and  the  only  change 
sought  by  the  amendment  was  the  privilege  to  prosecute 
the  suit  in  her  representative  capacity.  She  had  stated 
in  her  amended  declaration  a  cause  of  action  arising  un- 
der the  Employer's  Liability  Act,  but  had  gone  to  trial  the 
first  time  on  the  declaration  alleging  negligence  under  the 
common  law  of  Tennessee.  To  maintain  her  suit  in  her 
representative  capacity,  she  only  had  to  prove  the  facts 
alleged  in  her  amended  declaration,  with  the  additional 
fact  that  she  had  been  appointed  administratrix  of  her 
husband's  estate. 

We  are  of  the  opinion  that  the  case  comes  squarely  with- 
in the  rule  stated  by  Mr.  Justice  Pitney  in  Railroad  Co, 
V.  WtUf,  supra.  If  the  case  of  Flailey  v.  Railroad  Com- 
parvy,  supra,  is  in  conflict  Tvdth  the  rule  announced  in  Rail- 
road  Co.  v.  WvZf,  supra,  it  seems  to  us  that,  inasmuch  aa 
this  question  grown  out  of  an  Act  of  Congress,  the  con- 
struction of  the  Act,  placed  upon  it  by  the  Supreme  Court 
of  the  United  States,  is  controlling,  and  that  Flailey  \. 
Railroad  Co.  will  have  to  yield  to  the  rule  announced  by 
the  Supreme  Court  of  the  United  States.  We  find,  upon 
investigation,  that  many  Courts  in  other  jurisdictions,  arc 
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in  line  with  the  holding  of  Mr.  Justice  Pitney  in  Rail- 
road Co.  V.  WiUfj  and  in  fact  that  the  reason  is  in  favor 
of  the  rule  and  that  the  weight  of  authority  supports  the 
holding  of  the  highest  Court  in  the  land.  62  Missouri, 
159;  101  Mass.,  378;  134  Mass.,  108;  35  C.  C.  A.,  — ; 
31  Cyc,  171. 

This  Court,  after  fully  and  carefully  considering  the 
question  raised  by  the  action  of  the  lower  Court  in  re- 
fusing plaintiff's  amendment,  has  reached  the  conclusion 
that  the  amendment  should  have  been  permitted,  and  that 
it  was  error  in  the  trial  Judge  to  disallow  it.  For  the 
foregoing  reasons,  we  think  the  trial  Judge  erred  in  set- 
ting aside  the  verdict  of  $10,000.00  and  granting  the  de- 
fendants a  new  trial.  It  results  that  the  verdict  of  the 
jury  for  $10,000.00  will  be  reinstated  and  a  judgment  en- 
tered in  this  Court  in  favor  of  the  plaintiff,  MrSw  Gray, 
against  the  defendants  for  the  amount  of  said  verdict  for 
$10,000.00,  and  all  the  costs  of  this  cause. 
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C.  W.  Cbyeb  v.  R.  L.  Mayfield. 


1.  Replevin.    Right  to  poaaesftion.    Buraen, 

A  plaintiff  in  replevin  who  does  not  show  by  a  preponderance 
his  right  to  the  immediate  possession  of  the  chattel  sued  for 
must  fail. 

2.  Same.    Replevin  hy  ewecuiUm  debtor. 

An  execution  debtor  whose  property  has  been  levied  upon  can- 
not maintain  an  action  of  replevin  against  the  officer  except 
in  cases  where  the  property  is  exempt  from  or  not  subject 
to  levy. 

3.  Pabties  to  Actions.    Suit  hy  agent. 

A  suit  styled  R.  L.  M.  Agent  of  N.  M.  is  the  suit  of  R.  L.  M. 
and  not  of  N.  M.  by  his  agent.  The  annexing  of  the  words 
of  the  words  of  agency  does  not  have  the  effect  of  changing 
the  parties  to  the  action. 

4.  Fraudulent  Saij».    Levy  upon  chattels  fraudulently  sold. 

An  execution  creditor  may  treat  a  fraudulent  sale  of  chattels 
by  his  debtor  as  absolutely  void  and  may  proceed  to  have 
the  goods  attached  or  levied  upon  in  the  hands  of  the  vendee 
as  the  goods  of  his  debtor.    No  suit  in  equity  is  necessary. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.    Preston  Vaughn^  Special  Judge. 

Laurent  Brown  for  Plaintiff  in  Error. 

R.  L.  Mayfield  for  Defendant  in  Error. 

Mr.    Justice    Moore    delivered    the  opinion    of    the 
Court. 
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This  suit  involves  the  right  to  the  possession  of  some 
law  books  and  office  furniture  which  was  levied  upon  by 
a  constable,  with  an  execution  in  his  hands,  as  the  prop- 
erty of  R.  L.  Mayfield,  a  negro  lawyer  with  an  office  in 
Nashville,  Tennessee.  After  they  were  so  levied  upon, 
R  L.  Mayfield,  the  negro  lawyer,  instituted  an  action  of 
replevin  against  the  officer  before  a  Justice  of  the  Peace, 
to  recover  the  possession  of  the  property  so  levied  upon. 
The  affidavit  was  made  by  R  L.  Mayfield,  agent  of  Nathan 
Mayfield,  and  it  recites  that,  ^'Plaintiff  is  entitled  to  the 
possession  of  the  following  property,"  describing  it.  The 
bond  was  executed  by  R.  L.  Mayfield,  agent  of  Nathan 
Mayfield,  and  so  signed.  The  summons  requires  the  offi- 
cer to  answer  the  complaint  of  R.  L.  Mayfield,  agent  of 
R.  L.  Mayfield.     The  cause  was  styled  by  the  magistrate, 

B.  L,  Mayfieldf  agent  of  Nathan  Mayfield^  v.  J.  H.  Lin- 
hough.  The  judgment  by  the  magistrate  was  in  favor  of 
R.  L.  Mayfield,  agent  of  Nathan  Mayfield.  In  the  Cir- 
cuit Court  the  cause  was  styled,  jB.  L,  Mayfield,  AgL,  v. 

C,  W.  Cryer,  ei  al.  In  the  Circuit  Court  "R.  L.  Mayfield 
appeared  as  attorney  for  plaintiff,"  and  that  R.  L.  May- 
field,  attorney  for  plaintiff  produced  the  bill  of  sale.  The 
Circuit  Judge,  sitting  without  a  jury,  found  the  matters 
in  controversy  in  favor  of  the  plaintiff  and  rendered  judg- 
ment accordingly.  The  defendant  moved  for  a  new  trial 
which  was  overruled,  and  he  appealed  to  this  Court  and 
has  assigned  errors. 

During  the  trial  in  the  Court  below,  the  Circuit  Judge 
was  requested  to  reduce  his  findings  of  fact  to  writing, 
which  he  did,  and  after  so  doing  the  defendant  requested 
him  to  find  other  and  additional  facts,  which  the  trial  Court 
refused.  Several  assignments  are  made  in  this  Court,  and 
among  them  that  during  the  progress  of  the  trial  in  the 
lower  Court,  the  defendant  offered  evidence  tending  to 
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show  that  the  property  in  controversy  belonged  to  K.  L. 
Mayfield,  and  for  that  reason  was  subject  to  be  levied  on 
for  his  debts.  The  trial  Judge  was  of  the  opinion  that 
this  proof  was  not  competent,  and  sustained  an  exception 
to  it 

It  appears  that  the  only  evidence  introduced  during  the 
trial  was  a  paper  writing  made  the  15th  of  August,  1903, 
and  signed  and  acknowledged  by  the  said  E.  L.  Mayfield, 
which  was  registered  in  the  office  of  the  register  of  Da- 
vidson County  on  the  26th  of  August  of  that  year.  This 
instrument  purports  to  be  a  conveyance  by  R.  L.  May- 
field  in  consideration  of  $200.00  cash,  of  certain  personal 
property,  being  an  oak  desk,  chair,  Brussell's  carpet,  sofa 
lounge,  book-case  and  the  books  contained  in  it,  wooden 
chairs,  cherry-stained  book-case,  and  the  books  therein,  and 
everything  in  the  said  Mayfield's  office  at  Room  No.  8, 
N^apier  Court.  This  conveyance  purports  to  have  been 
made  to  Nathan  Mayfield  and,  as  said,  was  the  only  evi- 
dence introduced  by  plaintiff  in  the  Court  below.  There 
was  no  proof  to  show  that  the  property  described  in  the 
instrument  mentioned,  is  the  same  property  involved  in 
this  replevin  suit,  and  it  is  insisted  by  appellant's  learned 
counsel  that  this  being  true,  there  is  no  evidence  to  sus- 
tain the  judgment  of  the  Circuit  Judge.  There  was  no 
proof  offered  by  the  defendant  during  the  trial  of  the 
cause  in  the  Circuit  Court,  as  to  the  value  of  the  prop- 
erty in  controversy,  or  as  to  the  value  of  any  one  article  so 
involved,  and  for  that  reason  the  cause  must  be  reversed 
and  remanded  for  the  purpose  of  proving  the  value  of 
the  property  in  controversy. 

In  the  first  place,  it  seems  to  be  assumed  by  R.  L.  May- 
field,  who  has  appeared  as  counsel  for  plaintiff  in  this  case, 
not  only  in  the  lower  Court  but  in  this  Court,  that  this 
is  a  suit  by  Nathan  Mayfield  against  the  officer  to  recover 
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possession  of  this  property.  It  is  not,  however,  a  suit  by 
Nathan  Mayfield,  but  a  suit  by  E.  L.  Mayfield  only.  The 
fact  that  in  the  affidavit  and  the  bond  made,  as  well  as 
the  writ  that  was  issued  and  all  the  proceedings  herein,  it 
was  recited  that  K.  L.  Mayfield,  agent  of  Nathan  May- 
field,  made  the  oath  and  executed  the  bond,  and  that  the 
writs  so  issued  did  not  in  fact  constitute  and  make  Nathan 
Mayfield  the  plaintiff  in  this  action.  Adding  to  the  name 
of  R  L.  Mayfield,  "Agent  of  Nathan  Mayfield,"  did  not 
make  it  the  suit  of  the  latter.  This  addition  to  the  name 
of  R.  L.  Mayfield  was  only  a  description  of  the  person 
then  suing  as  plaintiff  in  this  case.  In  other  words,  it  is 
a  suit  by  R.  L.  Mayfield  against  the  officer  to  recover  the 
possession  of  the  property  upon  which  the  defendant  had 
levied  an  execution  running  against  R.  L.  Mayfield,  which 
execution  had  been  issued  from  a  judgment  rendered 
against  the  said  R  L.  Mayfield.  No  matter  how  many  de- 
scriptions of  R.  L.  Mayfield  may  have  been  annexed  or 
attached  to  his  name,  such  descriptions  could  not  and  did 
not  operate  to  make  anyone  else  plaintiff  in  this  suit  ex- 
cept himself.  It  was  his  own  suit  to  recover  his  own  prop- 
erty on  which  an  execution  had  been  levied  to  satisfy  a 
judgment  against  him,  and  in  such  case  the  judgment 
debtor  cannot  maintain  an  action  of  replevin  to  regain 
possession  of  the  property  unless  it  is  property  exempt  from 
execution  by  the  laws  of  the  State.     1  Sneed,  390. 

Hinder  the  proof  offered  by  Mayfield,  that  is,  the  pur- 
ported bill  of  sale  made  the  15th  of  August,  1903,  even 
if  the  propery  described  herein  is  the  same  as  that  in- 
volved in  this  suit,  such  a  bill  of  sale  does  not  show  R.  L. 
Mayfield's  right  to  the  possession  of  it.  In  other  words, 
he  has  failed  to  offer  any  evidence  sustaining  his  claim  to 
the  possession  of  the  property  involved  in  this  suit.  Ad- 
mitting, however,  that  it  is  a  suit  of  Nathan  Mayfield 
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against  the  officer  to  recover  the  possession  of  this  property, 
it  is  clear  to  our  minds  that  the  evidence,  offered  by  the 
defendant  tending  to  show  that  the  instrument  relied  on 
and  offered  in  evidence  by  R.  L.  Mayfield,  was  an  is  a 
fraudulent  scheme  and  device  to  cover  up  and  conceal  the 
property  from  his  judgment  creditors,  and  that  it  in  fact 
and  in  law  was  his  property  and  not  the  property  of  Nathan 
Mayfield,  was  competent  and  should  have  been  heard  by 
the  trial  Judge  as  proof  tending  to  show  that  this  was 
R.  L.  Mayfield's  property.  The  trial  Judge  excluded  the 
evidence  on  the  ground  that  it  was  not  competent  to  make 
such  proof  in  an  action  of  replevin  in  a  Court  of  law,  and 
that  defendant's  relief  or  remedy  was  in  a  Court  of  equity. 

Appellant,  however,  insists  that  this  was  a  fraudulent 
scheme  and  device  concocted  by  R.  L.  Mayfield  to  hinder 
and  delay  and  defraud  his  creditors;  that  the  property 
has  at  all  times  remained  in  his  possession  since  the  exe- 
cution of  the  instrument;  that  he  has  used  it  as  his  own 
and  disposed  of  some  of  it  as  his  property;  that  Nathan 
Mayfield  was  an  old  man  who  could  neither  read  nor  write, 
had  no  use  for  such  property,  was  a  day  laborer  and  had 
no  money  with  which  to  pay  the  $200.00  consideration 
recited  in  the  instrument,  and  for  these  reasons,  and  others 
insisted  upon  by  him,  this  pretended  conveyance  was  ut- 
terly void,  and  being  utterly  void,  the  title,  notwithstand- 
ing the  written  instrument,  still  remained  in  R.  L.  May- 
field  and  was  subject  to  be  levied  upon  by  the  judgment 
creditors  for  the  satisfaction  of  his  debts. 

Under  section  1759  of  Shannon's  Code,  fraudulent  con- 
veyances, schemes  and  other  devices,  are  utterly  void,  any 
pretense,  color,  feigned  consideration,  or  any  other  matter 
or  thing  to  the  contrary  notwithstanding. 

In  14  Cyc,  311,  the  rule  is  stated  that,  "A  creditor 
of  the  fraudulent  grantor  may,  therefore,  conduct  him- 
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self  and  treat  the  property  thus  pretendedly  conveyed,  as 
if  the  deed  had  never  existed.  He  may  levy  his  execution 
upon  the  property  and  subject  it  to  sale  for  the  satisfac- 
tion of  his  debts." 

In  20  Cyc,  658,  it  is  said,  "A  judgment  creditor  may 
in  most  jurisdictions,  levy  an  execution  upon  the  prop- 
erty constituting  the  subject  of  the  fraudulent  conveyance 
by  his  debtor  as  though  it  never  existed,"  and  whore  the 
fraudulent  grantee  brings  a  replevin  suit  against  the  officer 
levying  an  execution  upon  the  property,  such  officer  should 
be  permitted  to  show  that  the  conveyance  was  fraudulent 
and  void.     20  Cyc,  666. 

It  is  held  by  the  Supreme  Court  of  this  State  that,  where 
goods  had  been  fraudulently  transferred,  they  still  re- 
mained the  property  of  the  fraudulent  grantor  and  may  be 
followed  by  his  creditors  until  his  liability  is  extinguished. 
21  Pickle,  372;  5  Cold.,  160. 

ITmder  the  statutes  of  this  State,  as  shown  under  sub- 
section 6,  of  section  5211  of  Shannon'  Code,  an  attach- 
ment may  be  issued  at  law  and  levied  upon  property  which 
has  been  fraudulently  disposed  of  or  is  about  to  be  fraudu- 
lently disposed  of.  There  can  be  no  doubt  that  property 
fraudulently  disposed  of,  may  be  levied  upon  by  execution 
at  law  as  the  property  of  the  fraudulent  conveyor  to  satisfy 
a  judgment  against  him ;  or  where  the  conveyee  brings  an 
action  of  replevin  to  recover  the  possession  of  it  from  the 
officer,  it  is  competent  to  show  by  proof  that  the  convey- 
ance under  which  the  plaintiff  in  such  case  claims  the 
property,  was  fraudulent  and  void,  and  that  the  property 
still  remains  that  of  the  fraudulent  conveyor,  or  judgment 
debtor. 

We  are  of  the  opinion  that  it  was  competent  for  the  de- 
fendant to  show  by  any  proof,  parol  or  documentory,  or 
by  circumstances,  that  the  proj^erty  levied  on  in  this  case 
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was  that  of  R.  L.  Mayfield,  and  if  he  sought  to  show  that 
he  had  conveyed  it  to  someone  else,  it  was  then  competent 
to  show  in  this  action,  that  such  conveyance  was  fraudulent 
and  void  as  against  his  creditors,  those  existing  at  its  date 
and  those  subsequent  thereto,  and  for  these  reasons  the 
trial  Judge  was  in  error  in  excluding  such  proof. 

If  there  was  proof  of  the  value  of  this  property,  we 
would  consider  the  evidence  offered  by  defendant  below  as 
it  appears  in  the  record,  and  pronounce  such  judgment  as 
he  should  have  rendered  in  the  case.  •  The  absence  of  the 
proof  of  the  value  of  the  property,  and  also  the  absence  of 
properly  verified  copy  of  the  warrant,  judgment  and  exe- 
cution issued  thereon,  makes  it  necessary  to  reverse  the 
cause  and  remand  it  for  another  trial,  to  the  end  that  such 
proof  that  defendant  may  have,  tending  to  show  that  the 
property  in  dispute  is  that  of  K.  L.  Mayfield,  and  that 
the  instrument  offered  in  evidence  by  him  is  fraudulent 
and  void  may  be  heard  in  the  Court  below,  and  to  the  fur- 
ther end  that  the  defendant  may  prove  the  value  of  the 
property  in  controversy  and  put  in  evidence  a  certified  copy 
of  the  warrant  issued  in  his  favor  against  R.  L.  Mayfield 
and  a  copy  of  the  judgment  in  that  case  and  of  the  execu- 
tion issued  therefrom  and  levied  upon  the  property  in  suit, 
which  certified  copies  we  think  are  necessary  in  order  to 
sustain  the  validity  of  the  levy  of  the  execution;  and  it 
results  that  the  cause  is  reversed  and  remanded  to  the 
Circuit  Court  for  another  trial  in  accordance  with  the 
principles  announced  in  this  opinion. 

The  said  Mayfield  and  the  surety  on  his  bond,  will  pay 
the  cost  of  this  appeal. 
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Postal  Telegraph  Company  v.  B.  J.  Miller: 
Affirmed  by  Supreme  Court,  1914. 

1.  Texje»baph  Companies.    NeffUgence  in  transcribing  (tnd  trans- 

fjviiting  messages.    Proximate  cause  of  financial  loss. 

A  telegraph  company  whose  agents  so  confuse  a  message  and 
garble  its  words  as  to  change  its  original  wording  from 
twelve  hundred  to  twenty  hundred  cases  of  eggs  is  liable  in 
damages  to  the  sendee  for  all  losses  occasioned  by  him  in  col- 
lecting and  shipping  twenty  hundred  instead  of  twelve  hun- 
dred cases,  as  he  was  requested  so  to  do  by  telegram. 

2.  Same.    lAabUity  of  original  contracting  party,    No  answer  to 

case  against  telegraph  company. 

The  fact  that  the  sendee  could  also  have  sued  the  sendor  for 
breach  of  an  original  agreement  to  take  twenty  hundred  cases 
is  not  suflacient  excuse  for  the  telegraph  company  when  sued 
for  its  mistake.  The  sendee  had  the  right  to  elect  to  aban- 
don his  claim  against  the  sendor  or  to  treat  tlie  contract  as 
for  twelve  hundred  instead  of  twenty  hundred  cases. 

3.  Same.     "Notice  of  claim.    Waiver. 

Although  a  notice  provision  as  to  a  claim  for  damages  of  thirty 
days  usually  found  upon  the  backs  of  tel^rams  is  valid,  it 
can  be  waived;  and  the  company  will  be  held  to  have  waived 
the  same  or  estopped  itself  to  rely  upon  failure  to  file  the 
claim  where  immediately  upon  the  loss  happening  the  party 
sustaining  the  loss  communicated  with  the  company's  agent 
and  carried  on  with  him  for  the  stipulated  period  negotiations 
looking  to  a  settlement. 


From  Franklin  County. 


Appeal  in  error  from  Circuit  Court  of  Franklin  County. 
Nathan  Baohman^  Judge. 
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Felix  D.  Lynch  for  Plaintiff  in  Error. 

Estill  &  Littleton  for  Defendant  in  Error. 

Mb.  Justice  Hall  delivered  the  opinion  of  the 
Court 

The  defendant  in  error,  B.  J.  Miller,  was  and  had  been 
for  several  years  a  wholesale  produce  dealer  in  the  city 
of  Winchester,  Tennessee.  The  firm  of  Henneberger  & 
Herald  were  wholesale  commission  merchants  in  the  city 
of  New  York,  and  had  an,  agent  in  the  city  of  N^ashville, 
Tennessee,  one  E.  B.  Phelps,  who  represented  them  in 
their  southern  territory. 

On  February  26,  1912,  this  agent,  Phelps,  called  the 
defendant  in  error  Miller  over  the  telephone  from  K^ash- 
ville  and  agreed  to  purchase  from  said  Miller  his  entire 
week's  receipts  of  eggs,  same  to  be  shipped  to  Henneberger 
&  Herald  at  New  York.  Miller  told  Phelps  in  the  con- 
versation over  the  telephone  that  he  did  not  know  what  his 
receipts  for  the  week  would  be,  but  that  they  usually  ran 
from  fifteen  hundred  to  three  thousand  cases.  The  price 
agreed  on  for  the  eggs  was  twenty-six  cents  per  dozen  for 
Miller's  entire  week's  receipts. 

On  the  same  day,  February  26th,  and  after  the  con- 
versation over  the  telephone,  Phelps  sent  Miller  a  tele- 
gram confirming  the  purchase  as  follows:  '*We  confirm 
our  guarantee  twenty-six.  Sold  your  entire  receipts  this 
week.''    Signed,  "E.  B.  Phelps." 

On  the  same  day  that  the  telephone  conversation  was 
had,  and  the  above  telegram  was  sent  and  received,  defend- 
ant in  error  Miller  made  contracts,  as  was  his  usual  cus- 
tom, with  local  dealers  for  their  entire  week's  receipts  of 

35 
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On  February  27th  Henneberger  &  Herald  delivered  to 
the  plaintiff  in  error,  Postal  Telegraph  Cable  Company, 
at  its  office  in  New  York,  the  following  telegram,  ad- 
dressed to  the  defendant  in  error  Miller  at  Winchester, 
Tennessee:  "Confirm  guarantee  twenty-six  cents  this 
week's  shipments  about  twelve  hundred  ship  part  tomor- 
row. Can  we  sell  to  arrive."  Signed,  "Henneberger  & 
Herald.^ 

This  telegram  was  transmitted  by  the  plaintiff  in  error 
to  the  Western  Union  Telegraph  Company  at  Chattanooga, 
from  which  point  it  was  transmitted  by  the  latter  com- 
pany to  the  defendant  in  error  at  Winchester,  the  plaintiff 
in  error  having  no  office  at  Winchester.  The  telegram  was 
delivered  to  the  defendant  in  error  Miller  at  Winchester 
by  the  Western  Union  Telegraph  Company  on  the  same 
day  that  it  was  delivered  to  the  plaintiff  in  error  in  New 
York,  February  27th ;  but  reached  the  defendant  in  error 
dn  a  garbled  condition  as  follows:  "Confirm  guarantee 
twenty-six  this  week's  shipment  about  twenty  hundred 
ship  parts  tomorrow.  Can  we  sell  to  arrivals."  Signed, 
"Henneberger  &  Herald.' 

The  material  alteration  in  the  telegram,  as  delivered  to 
Miller  (sendee)  from  the  one  delivered  by  Henneberger 
&  Herald  to  the  plaintiff  in  error,  being  "twenty  hundred" 
instead  of  "twelve  hundred." 

At  the  time  this  telegram  was  sent  by  Henneberger  & 
Herald  defendant  in  error  had  purchased  for  immediate 
delivery  two  thousand  cases  of  eggs,  and  he  alleges  in  hia 
declaration  that  Henneberger  &  Herald  would  only  receive 
twelve  hundred  cases  of  the  eggs  at  twenty-six  cents,  and 
that  he  was  forced  to  sell  eight  hundred  cases  at  a  loss  of 
four  cents  per  dozen  on  account  of  a  decline  in  the  mar- 
ket price  of  eggs  between  February  27th  and  February 
29th  (on  which  latter  date  the  error  in  the  telegram  of 
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February  27th  was  discovered),  from  twenty-six  cents  per 
dozen  to  twenty-two  cents  per  dozen. 

The  declaration  further  alleges  that  between  the  dates 
of  February  27th  and  February  29th,  the  plaintiff  could 
and  would  have  sold,  and  disposed  of  said  eight  hundred 
cases  of  eggs  at  the  price  of  twenty-six  cents  per  dozen, 
but  for  the  misinformation  contained  in  said  telegram, 
which  was  due  to  the  negligence  of  the  plaintiff  in  error 
and  the  Western  Union  Telegraph  Company,  in  garbling 
said  message.  The  Western  Union  Telegraph  Company 
was  also  sued  jointly  with  the  plaintiff  in  error. 

The  defendant  below  filed  the  following  pleas :  (1)  The 
general  issue;  and  (2)  that  the  message  contained  a  con- 
tract providing  that  the  defendant  shall  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  for 
transmission,  and  that  the  claim  sued  on  was  not  filed  or 
presented  in  writing  within  sixty  days  as  provided  in  said 
contract.  Two  other  pleas  were  filed,  which  were  demurred 
to  by  the  defendant  in  error,  and  said  demurrer  was  sus- 
tained by  the  Court  and  said  pleas  were  stricken  out,  and 
the  same  need  not  be  further  noticed. 

The  defendant  in  error  filed  a  replication  to  the  second 
plea,  alleging  that  the  defendant  below  had  waived  the  stip- 
ulation in  the  contract  requiring  claim  for  damages  to  be 
filed  in  writing  within  sixty  days  from  the  date  said  mes- 
sage was  delivered  to  them  for  transmission. 

Upon  a  trial  of  the  case  before  the  Circuit  Judge,  with- 
out the  intervention  of  a  jury,  a  judgment  was  rendered 
against  the  plaintiff  in  error  for  $960.00  and  costs  of  suit, 
the  suit  being  dismissed  as  to  the  Western  Union  Tele- 
graph Company. 

From  the  judgment  rendered  against  it  the  Postal  Tele- 
graph Cable  Company  appealed  to  this  Court,  after  its 
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motion  for  a  new  trial  had  been  overruled,  and  has  as- 
signed errors. 

The  first  error  assigned  is  to  the  effect  that  there  is  no 
evidence  to  sustain  the  judgment  of  $960.00  rendered 
against  the  Postal  Telegraph  Cable  Company. 

At  the  close  of  all  the  proof  in  the  case,  a  request  was 
made  of  the  Court  by  the  Postal  Telegraph  Cable  Com- 
pany, for  a  special  written  finding  of  facts,  which  was 
made  and  filed  as  a  part  of  the  record  in  the  case.  In  his 
finding  of  facts  the  Circuit  Judge  finds  that  the  defend- 
ant in  error  had  a  valid  contract  with  Henneberger  &  Her- 
ald, made  through  their  agent  Phelps,  to  accept  his  week^s 
receipts  of  eggs  at  twenty-six  cents  per  dozen,  but  that 
on  February  2th,  1912,  before  the  eggs  were  shipped  to 
New  York,  Henneberger  &  Herald  delivered  to  the  plain- 
tiff in  error.  Postal  Telegraph  Cable  Company,  the  fol- 
lowing message  addressed  to  the  defendant  in  error  at 
Winchester,  Tennessee:  "Confirm  guarantee  twenty-six 
cents  this  week's  shipments  about  twelve  hundred  ship  part 
tomorrow.  Can  we  sell  to  arrive."  Signed,  "Henneber- 
ger &  Herald." 

That  this  telegram  was  transmitted  by  the  plaintiff  in 
error.  Postal  Telegraph  Cable  Company,  to  Chattanooga, 
where  it  was  delivered  to  the  Western  Union  Tel^raph 
Company,  and  transmitted  by  that  company  to  the  plain- 
tiff in  error  on  the  same  day,  in  the  following  words :  "Con- 
firm  guarantee  twenty-six  this  weeks  shipments  about 
twenty  hundred  ship  parts  tomorrow.  Can  we  sell  to  ar- 
rivals."    Signed,  "Henneberger  &  Herald." 

That  upon  receipt  of  this  telegram,  defendant  in  error 
wrote  to  Henneberger  &  Herald  that  he  had  received  their 
telegram  reading  twenty  hundred  cases ;  that  Henneberger 
&  Herald  had  also  on  February  27th  written  a  letter  to  de- 
fendant in  error,  confirming  telegram  of  that  date,  read- 
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ing  twelve  hundred  cases ;  that  this  letter  was  received  by 
the  defendant  in  error  on  February  29th;  that  between  the 
dates  of  February  29th  and  February  27th,  eggs  had  de- 
clined on  the  market  from  twenty-six  cents  to  twenty-two 
cents  per  dozen;  that  between  the  27th  and  the  29th  of 
February,  defendant  in  error  could  and  would  have  dis- 
posed of  the  remainder  of  said  two  thousand  cases  of  eggs, 
which  the  Court  found  he  had  on  hand,  if  he  had  known 
that  Henneberger  &  Herald  would  have  received  only 
twelve  hundred  cases,  and  that  by  reason  of  the  misinfor- 
mation contained  in  the  message  of  February  27th,  de- 
fendant in  error  was  forced  to  dispose  of  eight  hundred 
of  the  two  thousand  cases  of  ^gs  at  a  loss  of  four  cents 
per  dozen,  amoimting  to  $960.00. 

The  defendant  in  error  testified  that  Henneberger  & 
Herald  refused  to  take  more  than  twelve  hundred  cases; 
that  he  did  not  learn  until  he  received  their  letter  of  Feb- 
ruary 27th,  which  was  on  February  29th,  that  they  did 
not  want  but  twelve  himdred  cases.  He  says  that  e^s  were 
worth  twenty-six  cents  per  dozen  on  the  market  on  Febru- 
ary 27th,  and  that  he  could  have  disposed  of  the  entire 
two  thousand  cases  at  twentv-six  cents  on  that  date,  and 
that  but  for  the  telegram  of  February  27th  from  Henne- 
berger &  Herald,  saying  that  they  would  take  two  thou- 
sand cases  at  twenty-six  cents,  he  would  have  disposed  of 
all  of  his  eggs  at  that  price.  He  says  he  failed  to  so  dis- 
pose of  them  because  of  the  misinformation  contained  in 
the  telegram  of  February  27th,  which  read  "twenty  him- 
dred" instead  of  "twelve  hundred."  He  was  not  cross- 
examined  by  counsel  for  the  plaintiff  in  error  upon  this 
statement  as  to  his  loss. 

We  are  of  opinion  that  this  statement  constitutes  some 
evidence  of  the  loss  sustained  by  him,  and  is  evidence  sup- 
porting the  fact  found  by  the  trial  Judge  that  he  did  sus- 
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tain  such  loss.  The  first  assignment  of  error  will,  there- 
fore, be  overruled.  It  is  the  well  established  rule  of  this 
Court  that  where  there  is  any  evidence  to  support  the  find- 
ing of  the  trial  Judge  it  is  conclusive. 

By  the  second  assignment  of  error  it  is  insisted  that 
the  negligence  of  the  plaintiff  in  error,  in  garbling  the  mes- 
sage of  February  27th,  so  as  to  read  twenty  hundred  in- 
stead of  twelve  hundred  cases,  was  not  the  direct  and  proxi- 
mate cause  of  the  plaintiff's  loss. 

It  is  insisted  that  the  proof  shows,  and  the  trial  Judge 
so  found,  that  the  defendant  in  error  had  a  valid  contract 
with  Henneberger  &  Herald  to  accept  his  entire  week's 
receipts  at  tAventy-six  cents  per  dozen,  and  that  he  could 
have  compelled  them  to  accept  said  two  thousand  cases  at 
that  price,  notAvithstanding  the  telegram  delivered  by  them 
to  the  defendant  in  error  on  February  27th,  addressed  to 
him  at  Winchester,  notifying  him  that  they  only  wanted 
twelve  himdred  cases,  and  that  the  direct  and  proximate 
cause  of  defendant  in  error's  loss  was  the  failure  of  Henne- 
berger &  Herald  to  carry  out  their  contract. 

We  are  of  opinion  that  this  contention  is  not  sound. 
The  uncontradicted  proof  shows,  and  the  Circuit  Judge  so 
foimd,  that  the  message  in  question  was  garbled  on  the 
plaintiff  in  error's  line,  and  that  if  it  had  not  been  for 
the  misinformation  contained  in  said  message,  defendant 
in  error  could  and  would  have  disposed  of  said  eight  hun- 
dred cases  of  eggs  between  the  date  of  February  27th  and 
February  29th,  at  twenty-six  cents  per  dozen,  which  was 
the  price  to  be  paid  for  them  by  Henneberger  &  Herald. 
While  it  may  be  true  that  defendant  in  error  would  have 
Lad  the  right  of  action  against  Henneberger  &  Herald 
for  a  breach  of  their  contract,  still,  we  think,  he  had  a 
right  of  action  against  the  plaintiff  in  error  for  failing 
to  correctly  transmit  the  message  of  February  27th.     We 
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think  it  cannot  be  question  that  the  failue  to  correctly 
transmit  said  message  was  one  of  the  direct  and  proximate 
causes  of  his  loss,  for  the  reason,  the  undisputed  proof 
shows,  that  but  for  the  misinformation  contained  in  said 
message,  he  could  and  would  have  disposed  of  his  eggs 
without  loss. 

If  it  should  be  conceded  that  defendant  in  error  had 
a  right  of  action  against  Henneberger  &  Plerald  for  a 
breach  of  their  contract,  we  think  it  is  also  true  that  he 
had  a  right  of  action  against  the  plaintiff  in  error  for  fail- 
ing to  promptly  transmit  the  message  of  February  27th, 
which  would  have  enabled  him  to  dispose  of  the  eight  hun- 
dred cases  to  other  dealers  at  twenty-six  cents;  and  we 
think  we  had  a  right  to  elect  as  to  which  of  the  parties 
he  would  hold  responsible  for  his  loss.  In  other  words,  we 
think  he  could  have  sued  either  of  both  of  them  for  his 
loss.  He  was  not  bound  to  pursue  his  remedy  against  Hen- 
neberger &  Herald,  when  he  also  had  a  right  of  action 
against  the  plaintiff  in  error  growing  out  of  its  negli- 
gence in  transmitting  the  message,  which  was  one  of  the 
direct  and  proximate  causes  of  his  loss. 

"In  instances  where  the  wrongful  acts  of  two  or  more 
persons  occur  as  proximate  causes  of  the  injury,  the 
wrongdoers  are  liable  jointly  or  separately,  and  the  fault 
of  one  is  no  defense  for  the  other  or  others."  Beopple  v. 
Railroad,  104  Tenn.,  420,  and  the  cases  there  cited. 

We  do  not  think  the  holding  of  the  Court  in  the  cases 
of  Manier  &  Co,  v.  Western  Union  Telegraph  Compamy,. 
94  Tenn.,  442,  and  Telegraph  Co.  v.  Mumford,  87  Tenn., 
190,  sustain  the  contention  of  the  plaintiff  in  error  that  its 
negligence  was  not  one  of  the  direct  and  proximate  causes 
of  the  defendant  in  error's  loss. 

In  the  first  mentioned  case  it  was  held  that  the  Telegraph 
Company  was  not  liable,  because  it  was  shown  that  Manier 
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&  Company  had  entered  into  an  agreement  by  which  the 
goods  of  their  debtor  were  sold  at  a  sum  greatly  below  their 
actual  value,  and  that  this  was  the  direct  and  proximate 
cause  of  their  loss.  And  in  the  latter  case  it  was  held  that 
the  delay  in  the  delivery  of  the  message  was  not  in  conse- 
quence of  the  error  in  transmission,  but  was  the  result  of 
the  subsequent  and  independent  negligence  of  the  South 
Florida  Telegraph  Company,  and  not  the  Western  Union 
Telegraph  Company,  which  was  the  only  company  sued. 
It  appeared  in  that  case  that  there  was  a  stipulation  in- 
dorsed on  the  message  expressly  releasing  the  Western 
Union  Telegraph  Company  from  all  liability  for  damages 
growing  out  of  the  negligence  of  a  connecting  line,  and  the 
negligence  resulting  in  loss  to  the  plaintiff  Mumford  hav- 
ing occurred  upon  a  connecting  line,  the  South  Florida 
Telegraph  Company,  it  was  held  that  there  could  be  no 
recovery  against  the  Western  Union  Telegraph  Company. 

It  is  not  insisted  that  the  defendant  in  error  was  guilty 
of  any  negligence  or  other  act  that  contributed  to  his  loss. 
'Not  is  it  controverted  that  the  plaintiff  in  error  was  guilty 
of  negligence  in  transmitting  the  message  of  February  27th, 
which,  if  it  had  been  correctly  transmitted,  would  have 
enabled  the  defendant  in  error  to  sell  his  eggs  to  other 
dealers  at  twenty-six  cents  per  dozen,  the  price  that  Hen- 
neberger  &  Herald  had  agreed  to  pay  for  them. 

By  the  third  and  last  assignment  of  error  it  is  insisted 
that  the  Court  erred  in  holding  that  the  plaintiff  in  error 
had  waived  the  stipulation  in  the  contract,  under  which 
the  message  of  February  27th  was  transmitted,  providing 
that  the  company  should  in  no  event  be  liable  for  damages 
or  statutory  penalties,  unless  the  claim  was  presented  in 
writing  within  sixty  days  after  the  message  was  filed  for 
transmission. 
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It  is  insisted  that  there  is  no  evidence  to  sustain  the 
finding  of  the  trial  Judge  that  the  plaintiff  in  error  had 
waived  this  provision  of  the  contract,  which,  the  proof 
shows,  was  never  complied  with. 

We  are  of  opinion  that  this  contention  is  not  sound.  The 
evidence  shows  that  immediately  upon  the  receipt  of  the 
letter  of  Henneberger  &  Herald  written  on  February  27th, 
defendant  in  error  went  to  the  agent  of  the  Western  Union 
Telegraph  Company  at  Winchester  and  informed  him  of 
the  error  in  the  telegram  of  February  27th,  and  told  him 
what  the  damage  to  him  (defendant  in  error)  would  be, 
and  that  he  was  going  to  hold  the  Telegraph  Company  re- 
sponsible for  the  loss.  He  was  told  by  the  agent  of  the 
Western  Union  Telegraph  Company  that  he  would  investi- 
gate the  matter  and  ascertain  on  which  line  the  error  oc- 
curred, and  he  did  make  such  an  investigation  and  within 
a  few  days  reported  to  the  defendant  in  error  that  the  error 
in  the  message  occurred  on  the  line  of  the  Postal  Tele- 
graph Cable  Company.  Thereupon,  defendant  in  error 
wrote  to  Henneberger  &  Herald,  requesting  them  to  take 
the  matter  up  with  the  Postal  Telegraph  Cable  Company. 
Henneberger  &  Herald  did  call  the  manager  of  that  com- 
pany over  the  telephone  and  he  came  to  their  office  in  the 
city  of  New  York,  and  he  was  advised  by  Henneberger  & 
Herald  of  the  error  in  said  telegram,  and  of  the  probable 
loss,  and  he  agreed  to  investigate  the  matter  and  ascertain 
whether  or  not  the  error  occured  on  the  line  of  his  com- 
pany, and  finally  reported  to  Henneberger  &  Herald  that 
the  error  was  not  made  by  his  company,  but  was  made  by 
the  Westen  Union  Telegraph  Company. 

Thereupon,  the  matter  was  again  taken  up  with  the 
manager  of  the  Western  Union  Telegraph  Company  in 
'New  York,  and  finally,  after  considerable  negotiation  by 
Henneberger  &  Herald  with  the  managers  of  the  two  com- 
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panies,  and  after  the  sixty  days  had  expired,  it  was  sug- 
gested to  Henneberger  &  Herald  that  the  defendant  in 
error  would  have  to  file  a  claim  in  writing,  which  was  done 
by  Henneberger  &  Herald,  as  his  agents,  within  twenty- 
four  hours  after  it  was  suggested  that  the  claim  should  be 
filed. 

It  was  held  in  the  case  of  Telegraph  Co.  v.  Courtney, 
113  Tenn.,  485,  that  the  object  and  purpose  of  the  stipu- 
lation in  the  contract  requiring  a  claim  for  damages  to  be 
filed  in  writing  within  sixty  days  from  the  date  the  mes- 
sage was  delivered  for  transmission,  is  that  the  company 
may  have  notice  of  the  claim  made  against  it,  and  intelli- 
gently settle  with  the  plaintiff,  or  prepare  its  defense 
while  the  facts  are  known  and  evidence  of  them  obtainable. 

We  are  of  the  opinion  that  the  verbal  notice  given  by 
the  plaintiff  to  the  plaintiff  in  error's  manager  was  suffi- 
cient to  acquaint  the  plaintiff  in  error  with  all  the  facts 
necessary  to  protect  itself  against  an  unjust  claim,  and  this 
was  done  while  the  facts  were  fresh  and  easily  obtainable^ 
and  the  plaintiff  in  error  undertook  an  investigation  of  the 
facts  and  did  investigate  them  without  any  request  that 
the  defendant  in  error  file  the  claim  in  writing  until  the 
sixty  days  had  expired.  We  think  this  constituted  a  waiver 
of  the  provisions  contained  in  the  stipulation;  and  there 
was  no  error  in  the  trial  Judge  so  holding. 

The  judgment  is  affirmed  with  costs. 
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M.  &  A.  OF  Brownsville  v.  A.  M.  Mabe,  Adminis- 

TBATOR. 

Affirmed  by  Supreme  Court,  at  Jackson,  1915. 

1,  DoMiciL.    Loss  of.    Removal  intention. 

A  party  who  has  acquired  a  fixed  domicil  will  not  be  held  to 
have  lost  the  same  unless  there  be  conjoined  an  actual  re- 
moval and  an  intention  of  relinquishing  the  old  domicil  and 
acquiring  a  new  one. 

2.  Same.    Temporary  absence.    Purpose.    Taxation. 

A  non-resident  of  a  city  who  removes  to  the  city  for  the  avowed 
purpose  of  securing  medical  treatment  and  attention  and  with 
no  intention  of  relinquishing  his  domicil  in  a  rural  district 
will  not  be  held  to  have  become  a  citizen  of  the  city  for  tax- 
ing purposes,  notwithstanding  long  continued  residence  there- 
in, provided  the  original  purpose  of  the  removal  to  the  city 
be  not  accomplished. 


From  Haywood  County^ 


Appealed  from  the  Chancery  Court  of  Haywood  County. 
Collin  McKinney,  Chancellor. 

Kinney  &  Wills  for  Complainant. 

A.  M.  Marr  for  Defendant. 

Mr.    Justice    Hall    delivered    the    opinion    of    the 
Court. 

This  is  a  bill  filed  by  the  State  of  Tennessee  and  the 
Board  of  Mayor  and  Aldermen  of  Brownsville,  Tennessee, 
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against  A.  M.  Marr,  Arministrator  of  the  estate  of  F.  L. 
Seymour,  deceased,  R.  T.  and  J.  T.  Seymour,  and  L.  G. 
Graves,  sureties  on  the  said  A.  M.  Marr's  administration 
bond,  to  recover  certain  taxes  alleged  to  be  due  the  City 
of  Brownsville  from  the  estate  of  F.  L.  Seymour,  de- 
ceased, for  the  year  1912,  in  the  sum  of  $281.09,  includ- 
ing interest,  costs  and  j^enalties. 

There  was  a  decree  in  the  Court  below  in  favor  of  the 
complainant  for  said  taxes,  interest,  costs  and  penalties 
against  the  administrator,  from  which  he  has  appealed  to 
this  Court;  has  assigned  errors  upon  said  decree,  and  seeks 
a  reversal  of  the  same. 

The  record  discloses  that  F.  L.  Seymour  was  about  66 
years  of  age  at  the  time  of  his  death,  which  occurred  in 
October,  1912.  He  had  been  a  norircompos  mentis  all  of 
his  life,  and  had  a  regular  guardian.  He  owned  an  estate, 
at  the  time  of  his  death,  valued  at  about  $14,500.00.  This 
estate  consisted  almost  entirely  of  money.  He  owned  no 
real  estate.  He  had  never  been  married,  and  prior  to  April, 
1911,  had  resided  some  distance  from  the  City  of  Browns- 
ville, in  Civil  District  STo.  1,  of  Haywood  County,  at  the 
coimtry  place  of  his  sister,  Mrs.  Powell,  a  woman  of  con- 
siderable means,  who,  up  until  the  year  1910,  had  been 
his  regular  guardian  and  looked  after  his  business  affairs. 
She  resigned  the  guardianship  for  her  brother  in  1910, 
when  one  R.  M.  Chambliss,  who  resided  in  the  City  of 
Brownsville,  was  appointed  by  the  County  Court  of  Hay- 
wood County  to  succeed  the  said  Mrs.  Powell.  F.  L.  Sey- 
mour resided  in  a  house  that  had  been  erected  in  the  yard 
at  Mrs.  Powell's  residence  in  the  coimtry,  and  had  been 
furnished  for  him  by  her,  and  he  took  his  meals  at  her 
residence,  she  charging  him  for  same. 

In  January,  1911,  Mrs.  Powell,  being  an  old  lady  and 
in  bad  health,  decided  to  go  to  Brownsville  and  put  her- 
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self  under  the  treatment  of  a  physician  of  that  city,  Dr. 
Allen.  She  rented  out  her  country  hoine  to  a  Mr.  Mar- 
shall, reserving  two  rooms  in  the  residence  for  herself,  and 
reserving  the  house  or  room  in  the  yard  for  her  brother, 
F.  L.  Seymour,  who  subsequently  took  his  meals  with  Mr. 
Marshall  and  slept  in  the  house  in  the  yard.  Soon  after 
Mrs.  Powell  went  to  Brownsville  she  purchased  a  house 
and  lot  on  West  Main  street  in  that  city,  which  she  rented 
to  one  E..  P.  Nelson,  reserving  a  couple  of  rooms  for  her- 
self, and  took  her  meals  with  her  tenant.  She  says  she 
bought  this  house  and  lot  for  an  investment,  and  never  in- 
tended to  make  Brownsville  her  home,  but  was  only  so- 
journing in  Brownsville  temporarily  for  medical  treatment. 

In  March,  1911,  she  made  a  visit  to  her  country  home 
to  see  her  brother  and  found  him  ill.  She  called  a  physi- 
cian. Dr.  James  T.  Seymour,  who  treated  her  brother  at 
his  home  in  the  country  for  some  days.  It  developed  that 
her  brother  had  Bright's  disease,  and  needed  more  skillful 
treatment  than  Dr.  Seymour  was  able  to  give  him.  He 
advised  Mrs.  Powell  to  have  her  brother  removed  to  a 
hospital  in  Memphis  for  treatment,  but  Mrs.  Powell  pre- 
ferred to  have  her  brother  where  she  could  be  with  him  and 
personally  look  after  him  in  his  illness*  She  advised  with 
Dr.  Seymour  about  carrying  her  brother  to  Brownsville 
and  putting  him  under  the  treatment  of  Dr.  Allen.  Dr. 
Seymour  agreed  to  this,  telling  Mrs.  Powell  that  he  thought 
Dr.  Allen  was  in  a  position  to  give  her  brother  the  treat- 
ment necessary  in  his  case.  Thereupon,  Dr.  Seymour  went 
to  Brownsville,  consulted  Dr.  Allen,  gave  him  a  history  of 
the  case  and  the  treatment  that  he  had  been  administering, 
and  arranged  to  put  F.  L.  Seymour  under  his  treatment. 

At  first  F.  L.  Seymour  declined  to  go  to  Brownsville 
for  treatment,  preferring  to  remain  in  the  country,  but 
upon  finally  being  told  by  Dr.  Seymour  that  he  could  not 
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recover  unless  he  did  go  to  Brownsville  and  receive  the 
necessary  treatment,  he  consented  to  go,  and  did  go  the 
latter  part  of  April,  1911.  After  going  to  Brownsville  he 
occupied  one  of  the  rooms  that  had  been  reserved  by  his 
sister  in  the  Nelson  home,  and  took  his  meals  with  the 
Nelson  family,  his  guardian  paying  board  for  him,  and 
also  paying  for  the  keep  of  his  horse  and  buggy,  which  he 
carried  with  him. 

Immediately  after  going  to  Brownsville  he  was  put  un- 
der the  treatment  of  Dr.  Allen,  and  his  condition  improved. 
On  July  4,  1911,  he  returned  to  his  country  home,  where 
he  remained  imtil  sometime  in  October,  1911,  when  his 
condition  grew  worse.  He  returned  to  Brownsville,  and 
again  went  under  the  treatment  of  Dr.  Allen  and  remained 
under  his  treatment  until  about  the  first  of  October,  1912, 
at  which  time  his  condition  became  serious,  and  he  begged 
his  physician  and  sister  to  be  permitted  to  return  to  his 
home  in  the  country.  His  sister  took  him  home,  and  he 
died  in  about  three  weeks  after  his  return  at  the  place 
where  he  had  always  resided.  A  special  nurse  was  kept 
with  him  practically  all  the  time  while  he  was  in  Browns- 
ville, and  after  he  returned  to  the  country. 

The  record  discloses  that  soon  after  he  went  to  Browns- 
ville, he  transferred  by  letter  his  membership  from  Har- 
mony Baptist  Church  in  the  country  to  the  Baptist  church 
in  Brownsville.  His  sister  says  she  protested  against  his 
removing  his  church  membership  from  the  country  to 
Brownsville,  but  he  insisted  on  doing  so,  and  after  a  con- 
ference with  a  relative,  Jimmie  Powell,  about  the  matter, 
she  finally  consented  to  his  joining  the  church  in  Browns- 
ville. 

It  also  appears  that  in  the  fall  of  1911,  with  the  con- 
sent and  knowledge  of  his  sister,  he  voted  in  a  city  election 
in  Brownsville.     The  proof  does  not  disclose  whether  this 
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was  a  regular  city  election,  or  a  primary  election.  Mrs. 
Powell  says  that  she  never  objected  to  his  voting  in  the 
election.  In  fact,  she  says  she  never  thought  very  much 
about  it.  The  proof  shows  that  F.  L.  Seymour  had  always 
voted  in  the  elections  in  the  country  before  going  to 
Brownsville,'  and  that  he  was  a  person  who  could  be  easily 
persuaded  to  participate  in  such  matters,  and  upon  this 
occasion  had  been  solicited  by  one  of  his  nephews  by  mar- 
riage to  do  so. 

Mr.  Thomas,  the  county  tax  assessor,  testifies  that  upon 
one  occasion  F.  L.  Seymour  told  him  that  he  had  removed 
and  was  living  in  Brownsville  with  his  sister,  and  he  says, 
after  talking  with  him,  he  assessed  F.  L.  Seymour  for  taxes 
in  the  Brownsville  district  for  the  year  1912.  He  also  says 
that  he  talked  with  Seymour's  guardian  with  reference  to 
assessing  Seymour  for  taxes  in  the  Brownsville  district. 
While  he  does  not  state  what  the  guardian  said  to  him  in 
regard  to  assessing  his  ward  for  taxes  in  the  Brownsville 
district  for  the  year  1912,  he  admits  that  the  guardian  did 
not  authorize  him  to  do  so.  He  says  he  made  the  assess- 
ment upon  his  own  judgment  The  guardian  testifies  that 
he  told  the  assessor  that  F.  L.  Seymour's  residence  was  in 
district  No.  1  of  the  county,  and  that  he  was  not  assessable 
for  taxes  in  the  Brownsville  district,  which  is  district  No. 
7  of  the  county.  He  also  says  that  the  assessment  was 
made  by  the  tax  assessor  in  the  Brownsville  district  with- 
out his  knowledge  or  consent. 

The  proof  shows  that  under  a  charter  provision  of  the 
City  of  Brownsville  the  county  and  State  assessment  is 
made  the  assessment  of  the  city.  In  other  words,  the  city 
makes  its  assessment  from  the  valuation  appearing  on  the 
tax  books  of  the  county. 

It  further  appears  that  the  defendant,  A.  M.  Marr,  ad- 
ministrator, paid  the  State  and  county  assessment  as  made 
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in  the  Brownsville  district  sometime  after  the  death  of 
F.  L.  Seymour,  and  after  he  had  been  settled  with  by  the 
guardian.  He  refused,  however,  to  pay  the  city  assess- 
ment upon  the  groimd  that  F.  L.  Seymour  was  not  a  resi- 
dent of  Brownsville  on  January  10,  1912,  which  was  the 
date  when  the  assessment  was  made,  but  was  only  sojourn- 
ing in  Brownsville  temporarily,  and  insisting  that  his  per- 
manent residence  upon  that  date  was  in  district  No.  1  of 
the  county. 

It  appears  that  while  F.  L.  Seymour  was  under  the 
treatment  of  Dr.  Allen  in  Brownsville  he  frequently  ex- 
pressed the  desire  to  return  to  his  home  in  the  country,  and 
often  asked  the  physician  when  he  would  be  well  enough 
to  return  to  his  home.  However,  the  proof  shows  that  F.  L. 
Seymour  was,  perhaps,  incapable  of  choosing  his  own  resi- 
dence, because  the  proof  shows  that  his  mind  was  very  weak, 
and  according  to  the  testimony  of  some  of  the  witnesses, 
was  very  much  like  that  of  a  child's.  However,  we  think 
the  great  weight  of  the  evidence  shows  that  he  regarded 
his  residence  and  home  as  being  in  the  country  all  the 
time  he  was  in  Brownsville.  The  proof  shows  that  he  car- 
ried the  key  to  the  house  in  which  he  had  formerly  lived  in 
the  country,  after  he  went  to  Brownsville,  and  did  not  carry 
any  of  his  furnishings  or  even  his  trunk  with  him  to 
Brownsville.     He  only  carried  a  suit  case. 

He  would  often  talk  with  young  Mr.  Marshall,  the  son 
of  the  man  who  lived  at  his  sister's  place  in  the  country, 
and  who  frequently  called  to  see  him  while  he  was  in 
Brownsville,  and  express  a  desire  to  return  home  and  talked 
about  going  home.  Both  his  sister  and  guardian  testify 
that  he  was  only  temporarily  in  Brownsville  for  medical 
treatment  Dr.  Allen,  his  physician,  says  that  while  he 
was  there  under  his  treatment  he  understood  and  regarded 
his  stay  in  Brownsville  as  only  temporary.     It  is  shown 
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that  in  July,  1911,  when  his  health  improved,  he  returned 
to  his  home  in  the  country,  and  remained  there  until  his 
condition  grew  worse.  And  in  October,  1912,  when  all 
hope  of  his  recovery  had  been  abandoned,  he  returned  to 
his  home  in  the  country  and  died  there. 

We  are  of  opinion  that  the  foregoing  facts  clearly  es- 
tablish that  F.  L.  Seymour  never  was,  at  any  time,  a  resi- 
dent of  Brownsville,  but  his  residence  was  all  the  time  in 
the  country.  His  stay  in  Brownsville  was  only  temporary, 
and,  in  our  opinion,  his  property  was  not  assessable  by 
the  city  for  taxes.  The  fact  that  his  guardian  resided  in 
Brownsville  did  not  render  his  property  assessable  for 
taxes  by  the  city. 

The  General  Assessment  Act  of  1907,  under  which  said 
taxes  were  assessed  (there  being  no  assessment  Act  passed 
by  the  Legislature  in  1909)  provides  that  personal  prop- 
erty held  by  trustees  and  guardians  of  minors,  married 
women  and  lunatics  shall  be  assessed  to  each  guardian  or 
trustee  in  the  county,  ward,  or  district  where  such  minor, 
married  woman,  or  lunatic  resides,  if  a  resident  of  the 
State ;  and  if  a  non-resident,  then  in  the  county,  ward,  or 
civil  district  in  which  the  guardian  or  trustee  resides,  pro- 
vided that  guardian  funds  shall  be  assessed  in  the  county 
where  the  guardian  having  control  thereof  renders  his  an- 
nual settlement.  Chapter  602,  Acts  of  1907,  section  5, 
sub-section  3. 

It  was  held  in  the  case  of  Stratton  v.  Brigham,  2  Sneed, 
419,  in  discussing  what  is  a  non-residence  in  the  sense 
of  our  attachment  laws,  the  Court  said: 

"There  is  no  doubt  a  distinction  between  residence  and 
domicile.  The  domicile  is  the  habitation  fixed  in  any  place 
with  an  intention  of  always  staying  there.  In  this  sense, 
he  who  stops  even  for  a  long  time  in  a  place,  for  the  man- 
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agement  of  his  affairs,  has  only  a  simple  habitation  there, 
but  has  no  domicile.  .  .  .  But  when  used  in  connec- 
tion with  subjects  of  domestic  policy — as,  taxation,  set- 
tlement, voting,  and  the  attachment  law — the  term  'domi- 
cile' has  a  more  confined  and  restricted  import,  and  im- 
plies the  same  as  residence ;  that  is,  the  home  or  habitation 
fixed  in  any  place,  without  a  present  intention  of  remov- 
ing therefrom. 

"And,  therefore,  a  change  of  place  for  a  temporary  pur- 
pose, with  an  intention  to  return,  is  not  a  change  of  resi- 
dence or  domicile." 

In  the  case  of  Kennedy  v.  WigginSf  5  Hum.,  127,  the 
Court  defines  residence  to  be:  "To  reside  means  to  dwell 
permanently,  as  for  a  length  of  time;  to  have  a  settled 
abode  for  a  time." 

In  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  Vol.  24,  693, 
residence  is  there  defined  to  be  "the  abiding  or  dwelling 
in  a  place  for  some  continuance  of  time.  There  must  be  a 
settled,  fixed  abode  or  intention  to  remain  permanently,  at 
least  for  a  time,  for  business  or  other  purposes,  to  con- 
stitute a  residence." 

"Whether  a  party's  removal  constitutes  a  change  of  resi- 
dence depends  upon  the  party's  intentions  in  making  such 
removal."    Idem,  697. 

Mr.  Brown,  in  his  law  dictionary  (Rawl's  Revision, 
905)  defines  "resident"  as  a  person  coming  into  a  place 
with  intention  to  establish  his  domicile  or  permanent  resi- 
dence, and  who  in  consequence  actually  remains  there.  He 
further  says :  "Time  is  not  so  essential  as  the  intent,  ex- 
ecuted by  making  or  beginning  an  actual  establishment, 
though  it  be  abandoned  in  a  longer  or  shorter  period." 

This  question  was  discussed  in  Hascall  v.  Hafford^  107 
Tenn.,  361,  and  it  was  there  held  that  though  the  decedent 
had  voted  in  elections  in  Tennessee,  and  had  been  elected 
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to  the  office  of  alderman  of  the  town  in  which  he  lived,  and 
had  deported  himself  in  many  ways  that  indicated  that  he 
was  a  resident  of  Tennessee,  still  these  matters  were  not 
conclusive.  It  was  held  in  that  case  that  the  declarations 
of  the  deceased  in  respect  of  his  home  in  another  State  and 
his  intention  to  return  to  it,  outweighed  the  fact  of  vot- 
ing in  a  primary  election,  or  running  for  office,  as  indi- 
cating the  real  purpose  of  the  party. 

In  Devine  v.  Dennis,  1  Shan.,  378,  it  was  said  that  facts 
indicating  that  a  party  was  a  permanent  citizen  of  Tennes- 
see, such  as  voting  in  our  elections,  suing  and  being  sued 
in  our  Courts,  paying  taxes,  renting  land,  etc.,  are  over- 
come by  his  repeated  declarations  that  he  was  a  citizen  of 
the  State  of  Kentucky.  This  was  a  case  involving  the 
question  of  non-residence  as  a  ground  for  attachment,  and 
the  Court  held  that  the  question  of  residence  was  one  of 
intention. 

In  Keelin  v.  Graves,  129  Tenn.,  103,  in  discussing  the 
question  of  residence  or  domicile  in  the  sense  of  our  at- 
tachment laws,  our  Supreme  Court  said : 

"We  think  the  substance  of  our  cases  is  that,  in  order 
to  destroy  the  status  of  a  party  as  the  possessor  of  a  domi- 
cile once  acquired  in  this  State,  it  must  appear  that  he 
has  removed  into  another  State  for  the  purpose  of  making 
it  his  home,  and  that  his  removal  for  purposes  of  business, 
though  long  continued,  will  not  have  the  effect  of  changing 
his  domicile,  if  he  has  the  purpose  of  returning  to  this 
State  upon  the  completion  of  the  business,  but  that  a  mere 
floating  purpose  to  return  to  this  State  at  some  time  will 
not  be  sufficient  to  destroy  the  presumption  that  his  change 
of  residence  imported  also  a  change  of  domicile. 

Without  citing  and  discussing  further  authorities,  we  are 
of  opinion  that  each  case  must  be  judged  upon  its  own 
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facts  in  determining  the  question  of  residence  or  domi- 
cile. We  are  of  opinion  that  the  great  weight  of  the  evi- 
dence in  the  case  at  bar  is  that  there  never  was  any  in- 
tention upon  the  part  of  F.  L.  Seymour,  in  so  far  as  he 
had  mental  capacity  to  decide  the  question  for  himself,  to 
become  a  resident  of  the  City  of  BrownsviUe,  nor  was  it 
the  intention  of  his  sister  or  his  guardian  that  he  should 
do  so.  He  went  to  Brownsville  for  medical  treatment  only, 
and  it  was  clearly  the  intention  of  himself,  sister  and 
guardian  that  he  should  return  to  his  home  in  the  country 
when  his  treatment  had  been  completed,  and  he  did  so  and 
resided  there  at  the  time  of  his  death. 

Nor  do  we  think  that  the  mere  fact  that  the  adminis- 
trator paid  the  State  and  county  taxes  assessed  against  his 
property  in  the  Brownsville  district  for  the  year  1912, 
after  his  death,  and  without  protest,  is  sufficient  to  estab- 
lish that  he  was  a  resident  of  Brownsville  at  the  time  aid 
taxes  were  assessed.  In  other  words,  this  did  not  fix  the 
status  of  the  deceased  at  the  time  said  assessment  was 
made.  The  administrator  knew  that  he  would  have  to  pay 
taxes  to  the  State  and  county  on  his  intestate's  property 
for  the  year  1912,  and  the  question  of  the  place  of  assess- 
ment was  not  very  material.  If  he  had  refused  to  pay  on 
the  assessment  made  in  the  Brownsville  district,  no  doubt 
the  authorities  would  have  then  assessed  him  in  district 
No.  1,  as  they  would  have  had  a  right  to  do. 

The  decree  of  the  Chancellor  is  reversed,  the  bill  is  dis- 
missed, and  the  Board  of  Mayor  and  Aldermen  of  Brownsr 
ville  will  be  taxed  with  the  costs  of  the  cause. 
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James  A.  Lunsfokd  v.  Andy  Johnston  et  al. 


Affirmed  by  Supreme  Court,  1915. 


Public   Officials,    Superintendent   of   work?iou8€.    Assault   and 
battery  hy  subordinate. 

Neither  the  superintendent  of  a  county  workhouse  nor  his  surety 
Is  liable  in  damages  to  an  inmate  of  a  county  workhouse  who 
is  assaulted  and  beaten  by  a  subordinate  employe  of  the  su- 
perintendent where  the  assault  was  committed  in  the  ab- 
sence of  the  superintendent  and  without  his  connivance  or  ac- 
quiescence and  where  the  subordinate  is  engaged  by  the  su- 
perintendent for  the  workhouse  commission  and  whose  com- 
pensation is  paid  by  drafts  upon  the  county.  In  such  case  the 
subordinate  is  an  emfploye  of  the  county  or  the  workhouse  com- 
mission and  not  of  the  superintendent 


Feom  Knox  County. 


Appeal  in  error  from  Circuit  Court  of  Knox  County. 
V.  A.  HuFFAKEB^  Judge. 

C.  M.  Egberts  and  W.  B.  Fobd  for  Plaintiff  in  Error. 

Maynaed  &  Lee  and  Johnson  &  Cox  for  Defendant 
in  Error. 

Mb.    Justice    Hall    delivered    the    opinion    of    the 
Court. 

This  suit  was  brought  before  a  Justice  of  the  Peace  of 

m 

Knox  County  by  James  A.  Lunsford,  as  next  friend  of 
M.  E.  Lunsford,  a  minor  under  twenty-one  years  of  age, 
against  Andy  Johnston,  superintendent  of  the  workhouse 


566  COURT  OF  CIVIL  APPEALS, 

Lunsford  v,  Johnston. 

for  Knox  County,  Tennessee,  Aetna  Accident  &  Liability 
Company,  surety  on  the  official  bond  of  said  Johnston  as 
such  superintendent,  and  Sam  Hall,  a  guard  at  said  work- 
house, to  recover  damages  for  personal  injuries  inflicted 
upon  the  said  M.  E.  Lunsford  while  a  prisoner  at  said 
workhouse,  by  the  said  Sam  Hall  shooting  him  while  at- 
tempting to  make  his  escape  from  said  workhouse. 

The  case  was  finally  carried  to  the-  Circuit  Court  of  the 
county,  where  it  was  tried  before  the  Circuit  Judge  with- 
out the  intervention  of  a  jury,  and  judgment  was  rendered 
against  all  of  said  defendants  for  $250.00,  damages, 
and  costs  of  the  cause.  At  the  same  term  of  the  Court, 
however,  the  Circuit  Judge  modified  his  judgment  in  said 
case  by  dismissing  the  suit  as  to  the  defendants,  Andy 
Johnston  and  Aetna  Accident  &  Liability  Company,  but  al- 
lowed said  judgment  to  remain  as  against  the  defendant, 
Sam  Hall. 

From  the  judgment  dismissing  his  suit  as  to  the  defend- 
ants Johnston  and  Aetna  Accident  &  Liability  Company, 
plaintiff  appealed  to  this  Court,  after  his  motion  for  a  new 
trial  had  been  overruled,  and  has  assigned  errors. 

The  only  error  assigned  is  that  there  is  no  evidence  to 
support  the  judgment  of  the  Court. 

The  proof  shows  that  M.  E.  Lunsford  was  shot  by  one 
Sara  Hall,  a  guard  at  the  Knox  County  workhouse,  on 
June  19,  1914,  while  attempting  to  make  his  escape  from 
said  workhouse,  where  he  was  confined  as  a  prisoner,  and 
was  serving  a  workhouse  sentence  for  a  misdemeanor.  The 
defendant,  Andy  Johnston,  was  superintendent  of  the  work- 
house, and  was  also  a  member  of  the  Knox  County  Road 
Commission. 

Under  the  provisions  of  chapter  264  of  the  Private  Acts 
of  the  General  Assembly  of  1913,  a  board  of  road  com- 
missioners for  Knox  County  was  created  to  be  composed 
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of  three  members,  one  o£  whom  should  be  known  as  the 
superintendent  of  the  county  workhouse,  and  the  guards 
at  said  workhouse  were  to  be  employed  by  said  superin- 
tendent, with  the  advice  and  approval  of  his  associates. 
The  Aetna  Accident  &  Liability  Company  was  surety  on 
the  official  bond  of  said  Johnston. 

The  proof  shows  that  Johnston  was  not  present  when 
the  shooting  was  done,  and  the  record  fails  to  show  any 
personal  negligence  on  the  part  of  the  defendant  Johnston 
in  the  commission  of  said  tort  by  Hall.  In  fact,  the  evi- 
dence tends  to  show  that  he  knew  nothing  of  the  shooting 
until  after  it  was  done.  There  is  no  evidence  tending  to 
show  that  the  defendant  Johnston,  as  a  member  of  said 
board  of  road  commissioners,  failed  to  exercise  reasonable 
care  in  the  selection  of  the  defendant  Hall  for  the  posi- 
tion of  guard  at  the  county  workhouse.  The  defendant, 
Sam  Hall,  was  employed  by  the  commission,  or  rather 
by  the  defendant  Johnston,  with  the  advice  and  approval 
of  his  associates,  pursuant  to  the  authority  given  him  by 
the  provisions  of  said  Act. 

It  also  appears  that  under  the  provisions  of  said  Act 
that  the  guards  employed  at  said  workhouse  are  paid  for 
their  services  by  the  county,  and  are  subject  to  the  orders 
of  the  superintendent  of  the  ^vorkhouse. 

The  Act  further  provides  that  the  superintendent  shall, 
before  entering  upon  the  duties  of  his  office,  execute  and 
deliver  to  the  county  court  clerk  a  surety  bond  in  the  sum 
of  $5,000.00,  payable  to  the  State  of  Tennessee,  approved 
by  the  County  Judge  or  Chairman,  for  the  safe  keeping  of 
all  property  entrusted  to  his  care,  and  for  the  faithful 
performance  of  his  duties.  Any  willful  misconduct  or  any 
n^ligence  or  any  inefficiency  shall  be  grounds  for  his 
removal  from  office  by  the  Quarterly  County  Court  under 
the  provisions  of  said  Act. 
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We  think  it  is  clear  from  the  provisions  of  said  Act  that 
Hall  was  not  a  servant  of  the  defendant  Johnston  at  the 
time  he  did  the  shooting,  but  was  the  agent  and  servant 
of  the  county.  When  Johnston,  as  superintendent  of  the 
workhouse,  with  the  advice  and  approval  of  his  associates, 
employed  Hall  as  a  guard  at  said  workhouse,  he  was  sim- 
ply acting  in  his  official  capacity  as  an  agent  of  the 
county,  and  in  obedience  to  the  statutx)ry  duty  placed  upon 
him  by  the  Act  creating  the  board  of  road  commissioners 
for  said  county.  Hall  was  in  no  sense  a  servant  of  the 
defendant  Johnston,  and  the  rule  of  respondeat  superior 
does  not  apply. 

We  think  it  is  a  well  settled  rule  of  law  that  a  public 
officer  is  not  responsible  for  the  wrongful  act  of  a  subordi 
nate  employed  by  him  under  proper  legal  authority,  unless 
he  has  directed  such  an  act  to  be  done,  or  is  guilty  of  neg- 
ligence in  respect  of  same,  which  directly  and  proximately 
contributed  to  the  injury.  Sherman  &  Fedfield  on  Neg- 
ligence, 6th  Ed.,  Vol.  2,  section  319;  Robertson  v.  Sichel, 
127  TJ.  S.,  507;  Bowden  v.  Derby,  97  Me.,  536;  63  L.  R. 
A.,  223;  Scott  County  v.  Fluke,  34  Iowa,  317;  Barker 
V.  Chicago,  etc.,  Ry.  Co,,  243  111.,  482. 

In  all  of  the  these  cases  it  was  held  that  public  officers 
are  not  liable  for  the  negligence  of  their  subordinate  offi- 
cers, whether  appointed  by  them  or  not;  that  the  rule  of 
respondeat  superior  does  not  apply.  They  are  liable  for 
their  own  negligence,  and  liability  for  that  of  their  in- 
feriors only  arises  where  the  latter  are  their  personal  agents 
or  private  servants.  The  exemption  of  a  public  officer  from 
liability  for  the  negligence  of  a  subordinate  official  is  said 
to  rest  on  reasons  of  public  policy. 

Counsel  for  plaintiff,  in  his  brief,  cites  a  memorandum 
opinion  of  the  Supreme  Court  in  the  case  of  /.  W.  Fox, 
Sheriff  of  Knox  County  et  ah  v.  O.  P.  Bunn  et  al,  filed 
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at  Knoxville  on  November  30,  1907,  which  he  insists  sup- 
ports his  contention  in  this  case  that  the  defendant  John- 
ston and  his  surety  on  his  official  bond  are  liable  for  the 
n^ligent  or  willful  act  of  the  defendant  Hall  in  shoot- 
ing the  plaintiff.  That  was  a  case  where  a  deputy  sheriff, 
while  acting  under  an  appointment  given  him  by  the  sher- 
iff, G.  W.  Fox,  shot  at  a  prisoner,  who  was  charged  with 
only  a  misdemeanor,  and  wounded  a  bystander. 

The  sheriff  and  his  surety  on  his  official  bond  were  held 
liable  for  the  act  of  the  deputy.  This  was  on  the  ground 
that  the  deputy  was  the  servant  and  agent. of  the  sheriff, 
and  was  acting  within  the  scope  of  his  authority  at  the 
time  he  did  the  shooting,  and,  therefore,  the  rule  respon- 
deat superior  applied. 

There  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  is  affirmed  with  costs. 
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J.  M.  Chaffin  et  al.  v.  a.  H.  Johnson  et  al. 

1.  Public  Officiaxs.    Discretion.     Control  thereof  hy  Courts, 

The  general  rule  is  that  where  an  officer  or  an  official  board 
is  vested  with  a  discretion  as  to  manner,  methods,  etc.,  no 
Court  can  control  that  discretion  or  command  the  doing  or 
not  doing  of  a  particular  act  within  the  official  discretion. 

2.  Same.    Exception,    Fraud  or  Jxnd  faith. 

But  if  such  officials,  i.  e.,  county  road  commissioners,  should 
manifest  an^  fraud  or  undue  bias  or  bad  faith,  their  conduct, 
past  and  future,  might  be  subjected  to  judicial  review  and 
control. 

3.  Road  Commissionebs.     Disqualification  hy  reason  of  interest. 

The  fact  that  a  road  commissioner  is  personally  interested  in  the 
laying  out  of  a  road  system  for  his  county  or  for  his  par- 
ticular district  is  not  sufficient  of  itself  to  disqualify  him  to 
act. 


Fbom  Jackson  County. 


Appeal  from  the  Chancery  Court  of  Jackson  County. 
A.  H.  Roberts^  Chancellor. 

M.  G.  BuTLEE  and  D.  B.  Johnson  for  Complainant. 

W.  W.  Dbapeb  and  Jno.  J.  Gobe  for  Defendants. 

Mr.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

The  original  bill  in  this  cause  was  filed  by  the  complain- 
ants, who  alleged  themselves  to  be  citizens  and  tax  payers 
of  Jackson    County,    Tennessee,    against   the   defendants, 
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composing  the  board  of  good  roads  commissioners  of  said 
county,  seeking  to  enjoin  them  from  building  a  certain 
bridge  across  Roaring  River  at  a  point  known  and  called 
in  the  record  as  "Fish  Trap  Bluff,"  and  to  compel  them 
to  build  a  road  on  the  south  side  of  said  river  instead  of 
the  north  side  as  they,  in  their  official  capacity,  had  de- 
termined to  do. 

The  original  bill  alleges  that  by  chapter  108  of  the  Acts 
(private)  of  the  Extra  Session  of  the  Legislature  of  1913, 
Jackson  County  was  empowered  to,  and  did  issue  and  sell 
$100,000  of  bonds  for  the  purpose  of  building  turnpike 
roads  in  said  county,  and  that  under  section  6  of  said  Act, 
which  designates  the  roads  that  are  to  be  built,  16%  of 
the  fund  realized  from  a  sale  of  said  bonds  is  to  be  ex- 
pended in  building  a  road  leading  up  Roaring  River  in 
said  county. 

By  the  provisions  of  said  Act,  and  under  which  the  de- 
fendants were  elected  road  commissioners  of  said  county, 
they  are  given  full  power  and  discretion  in  locating,  grad- 
ing, building  and  the  improvement  of  said  roads ;  that  one 
of  said  commissioners  owns  a  valuable  farm  on  the  north 
side  of  Roaring  River  opposite  what  is  known  as  the 
''Fish  Trap  Bluff,"  which  is  located  about  one  and  one- 
half  miles  from  its  mouth;  that  defendants  are  about  to- 
invest  a  large  amount  of  the  fund  appropriated  for  said 
road  in  the  construction  of  a  bridge  across  said  river  at 
"Fish  Trap  Bluff,"  which  will  consume  at  least  one-half 
of  the  amount  appropriated  for  said  road,  leaving  a  very 
small  amount  for  the  construction  of  the  road  at  either  end 
of  said  bridge;  that  this  would  be  a  waste  of  the  public 
fund,  and  the  people  would  receive  but  little,  if  any,  benefit 
from  the  $15,000  so  appropriated,  which  would  cause  irre- 
parable injury  to  the  general  public  interested  in  said 
funds,  and  especially  complainants ;  that  the  construction  of 
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said  bridge  at  said  point  by  the  defendants  would  benefit 
but  few  people  outside  of  the  commissioner  Johnson,  who 
would  be  the  chief  beneficiary  of  said  improvement  at  the 
expense  of  the  traveling  public. 

The  bill  further  alleges  that  a  road  can  be  constructed 
up  Roaring  River  on  the  south  side  thereof  for  a  distance 
of  some  eight  or  ten  miles  without  crossing  said  river,  and 
the  fund  appropriated  for  said  road  will  construct  the  same 
on  the  south  side  of  the  river  for  a  distance  of  at  least  eight 
miles,  whereas,  if  a  bridge  is  constructed  across  said  river 
and  paid  for  out  of  said  fund,  a  road  on  the  north  side  of 
said  river  could  not  be  built  reaching  half  that  distance, 
and  would  not  accommodate  one-half  the  people  that  a 
road  constructed  on  the  south  side  would;  that  four-fifths 
of  the  population  that  would  use  said  bridge  would  have 
to  ford  the  river  to  get  to  the  same  in  time  of  high  water, 
or  the  erection  of  another  bridge  about  one  mlie  above 
the  place  where  the  present  on  is  about  to  be  constructed, 
would  be  necessary,  in  order  to  accommodate  a  large  por- 
tion of  the  population  that  would  want  to  use  said  road 
about  to  be  constructed  by  the  commissioners  in  the  north 
side  of  the  river;  that  there  is  an  understanding  between, 
commissioners  Johnson,  Anderson  and  Cassetty,  who  con- 
stitute a  majority  of  said  board,  to  locate  and  build  said 
road  by,  through  and  near  their  respective  farms,  which 
is  not  to  the  interest  of  the  general  public,  but  only  serves 
the  three  commissioners  and  the  few  persons  living  near 
them. 

The  original  bill  alleged  that  commissioners  Draper  and 
Hall  voted  against  the  location  and  building  of  said  bridge 
at  the  point  where  it  was  located  by  a  majority  of  the  com- 
missioners; that  commissioner  A.  H.  Johnson,  one  of  the 
commissioners  who  voted  to  locate  and  build  said  bridge  at 
"Fish  Trap  Bluff,"  by  reason  of  his  personal  interest  and 
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the  benefit  he  would  receive  by  locating  and  building  said 
bridge  at  said  point,  was  disqualified  to  act  in  the  mat- 
ter, because  the  building  of  said  bridge  at  said  point 
would  greatly  enhance  the  value  of  his  farm,  and,  there- 
fore, the  proposition  to  build  said  bridge  at  the  point  where 
it  was  attempted  to  be  located  by  said  conmiissioners  was 
not  legally  determined  by  a  majority  of  the  board  author- 
ized to  act  in  the  premises. 

The  original  bill  contains  many  other  allegations,  which 
we  deem  immaterial  and  unnecessary  to  set  out  in  this 
opinion. 

Its  prayer  was  that,  if  necessary,  it  be  filed  in  the  name 
of  the  State  of  Tennessee  by  the  complainants  as  relators 
against  the  defendants  imder  section  5166  of  Shannon's 
Code;  that  an  injunction  issue  enjoining  defendants  from 
building  the  bridge  across  said  river  at  "Fish  Trap  Bluff," 
and  to  require  them  to  locate  and  construct  said  road  on 
the  south  side  of  the  river  instead  of  the  north  side,  as 
determined  upon  by  a  majority  of  said  commi«ioner8. 

On  August  10, 1914,  complainants  filed  an  amended  bill, 
in  which  they  alleged  that  the  defendants  Johnson  and  An- 
derson, together  with  the  defendant  Cassetty,  voted  for  the 
poposition  to  build  a  bridge  across  Roaring  River  at  "Fish 
Trap  Bluff,"  and  that  Hall  and  Draper,  the  two  other  com- 
missioners, voted  against  said  proposition ;  that  by  the  pro- 
visions of  said  Act  of  1913,  it  is  provided  that  12%  of 
the  money  derived  from  the  sale  of  said  bonds  shall  be  ex- 
pended on  the  "Granville  and  Flynn's  Lick  Road"  from 
the  First  and  Eleventh  district  line  to  Granville ;  that  the 
defendant  Anderson  lives  on  the  dry  fork  of  Flynn's 
Creek,  and  owns  a  farm  about  one  mile  south  of  where 
said  road  is  now  located;  that  he  and  his  co-defendants, 
Cassetty  and  Johnson,  over  the  protest  of  the  two  other 
commissioners,  have  decided  to  change  the  location   of 
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said  road  so  as  to  leave  the  old  road  at  or  near  the  forks 
of  Flynn's  Creek  and  run  it  up  dry  fork  near  said  An- 
derson's residence  and  over  his  farm,  thereby  enhancing 
its  value  many  hundred  dollars ;  that  the  way  agreed  upon 
by  said  three  commissioners  over  said  farm  is  imprac- 
ticable, if  not  impossible,  with  the  limited  amount  of 
means  appropriated  for  the  purpose,  and  the  defendant 
Anderson  would  be  the  chief  beneficiary. 

The  amended  bill  further  alleges  that  12%  of  said  road 
fund  is  appropriated  and  set  aside  by  said  Act  to  be  ex- 
pended on  the  road  leading  from  Gaine&boro  to  the  Smith 
County  line  by  the  way  of  Brook's  Ferry,  and  the  pres- 
ent commissioners  have  located  said  road  so  as  to  cross 
Wartrace  Creek  at  or  near  Highland,  and  thence  across 
Salt  Lake  Creek  at  or  near  Bladdico ;  that  there  is  a  mer- 
cantile firm  on  Wartrace  Creek  above  Highland  known  as 
Cassetty  Brothers,  which  is  owned  by  the  brothers  of  the 
defendant  Cassetty,  and  whose  brother  owns  a  large  farm 
near  that  point,  and  the  commissioners  Johnson  and  An- 
derson have  agreed  with  him  to  expend  $1,500  of  the  fund 
set  apart  for  the  building  of  the  road  from  Gainesboro  to 
the  Smith  County  line,  in  building  a  road  up  Wartrace 
Creek  near  said  store,  which  would  alone  subserve  the  in- 
terest of  said  Cassetty  and  his  kinspeople;  that  recently 
the  said  Cassetty,  Johnson  and  Anderson  have  rescinded 
their  action  locating  said  road  so  as  to  cross  Wartrace  Creek 
at  or  near  Highland,  and  are  now  threatening  to  use  the 
entire  fund  in  extending  the  road  up  Wartrace  Creek  to 
aaid  store  and  farm,  and  thence  west  striking  Salt  Lake 
Creek  at  or  near  Bagdad,  unless  said  Hall  and  Draper 
will  agree  to  vote  with  them  for  the  construction  of  the 
bridge  at  *Tish  Trap  Bluff,"  and  the  building  of  the  road 
over  the  defendant  Anderson's  farm  and  by  his  residence. 
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The  amended  bill  further  alleges  that  the  defendants  are 
guilty  of  an  abuse  of  the  power  and  authority  vested  in 
them  as  commissioners,  and  that  there  is  a  fraudulent  col- 
lusion between  the  defendants  Anderson,  Johnson  and 
Cassetty  to  run  said  roads  and  build  the  bridges  so  as  to 
subserve  their  respective  personal  interests  without  regard 
to  the  interest  of  the  public.  These  are,  in  substance,  the 
material  allegations  of  the  amended  biU. 

The  bill  as  amended  was  demurred  to  by  the  defendants. 
The  demurrer  makes  the  following  defenses: 

(1)  That  the  Act  under  which  the  commissioners  pro- 
ceeded vested  them  with  the  authority  to  locate  all  roads 
and  bridges  to  be  built,  and  gives  them  full  discretion  in 
the  matter. 

(2)  The  bill  fails  to  allege  and  show  any  injury  pecu- 
liar to  complainants,  which  is  not  suffered  in  common  by 
the  general  public. 

(3)  That  the  statute  under  which  the  commissioners 
were  acting  required  each  commissioner  to  be  a  resident 
and  freeholder  in  certain  designated  sections  of  the  county, 
and  the  mere  fact  that  the  location  of  said  bridge  at  the 
point  designated  would  enhance  the  commissioner  John- 
son's farm,  did  not  disqualify  him  to  act  in  the  matter  of 
locating  said  bridge  at  the  point  designated. 

(4)  That  the  bill,  as  amended,  does  not  make  out  a 
prima  facie  case  of  fraud  or  collusion. 

(5)  That  defendants  are  not  subject  to  suit  for  non- 
feasance, malfeasance  or  misfeasance  at  the  suit  of  a  pri- 
vate citizens,  unless  it  be  shown  by  prior  averments  that 
the  citizen  would  thereby  suffer  some  loss  or  injury  not 
common  to  the  general  public. 

The  Chancellor  overruled  the  demurrer,  holding  that 
commissioner  Johnson  was  disqualified,  by  reason  of  his 
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interest  in  the  result,  to  vote  upon  the  location  of  the  bridge 
at  "Fish  Trap  Bluff,"  and  for  the  further  reason  that  the 
bill,  as  amended,  made  out  a  prima  facie  case  of  fraud  upon 
the  part  of  the  commissioners,  in,  that  they  had  entered 
into  a  collusion  to  locate  and  build  the  pikes  and  bridges 
in  their  respective  divisions  at  such  places  as  would  en- 
hance their  property  and  confer  upon  them  a  special  pe- 
cuniary advantage  and  benefit. 

We  are  of  the  opinion  that  the  bill  does  make  out  a 
prima  facie  case  of  fraud  against  said  commissioners,  and 
the  cause  should,  therefore,  be  remanded  for  answer. 

In  the  absence  of  fraud,  a  Court  of  equity  will  not  un- 
dertake to  control  the  action  of  public  oiBcers  constituting 
a  qiuisi  judicial  tribunal,  when  they  are  acting  within  the 
scope  of  their  authority,  in  matters  lawfully  committed  to 
their  discretion;  but  where  the  bill  alleges  that  such  offi- 
cers have  entered  into  a  fraudulent  agreement  or  collu- 
sion to  use  a  public  fund  intrusted  to  them  in  a  way  that 
will  confer  special  pecuniary  benefits  upon  themselves  to 
the  prejudice  of  the  general  public,  for  whose  benefit  the 
fund  is  to  be  expended,  makes  out  a  case  for  injunctive 
relief. 

The  bill  in  the  suit  at  bar  alleges  that  a  majority  con- 
stituting the  board  of  highway  commissioners  of  Jackson 
County,  who  are  vested  with  the  authority  to  locate  and 
build  pikes  and  bridges  in  said  county,  have  entered  into 
a  fraudulent  agreement  to  locate  and  build  said  pikes  and 
bridges  so  as  to  enhance  the  value  of  their  own  property, 
and  thereby  confer  upon  themselves  financial  benefits  not 
enjoyed  in  common  by  other  citizens  in  the  county,  but  to 
their  detriment. 

Mr.  High,  in  his  Work  on  Injunctions  (Vol.  2,  article 
1025),  says: 


< 

1 
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"In  discussing  injunctions  against  public  officers,  it  is 
important  to  observe  that  Courts  of  equity  do  not  inter- 
fere by  injunction  for  the  purpose  of  controlling  the  ac- 
tion of  public  officers  cojistituting  quasi  judicial  tribunals, 
such  as  a  board  of  supervisors,  commissioners  of  highway, 
and  the  like,  on  matters  properly  pertaining  to  other 
jurisdictions,  nor  will  they  review  or  correct  errors  in  the 
proceedings  of  such  officers. 

So  where  commissioners  of  roads  and  highways  are  by 
law  intrusted  with  full  jurisdiction  of  matters  pertaining 
to  change  in  roads,  a  Court  of  equity  will  not  interfere 
with  the  exercise  of  their  discretion,  unless  a  strong  case 
of  fraud  or  irreparable  injury  is  shown.  And  where  they 
have  exercised  their  discretion  and  made  their  decision  in 
good  faith,  and  without  any  intention  of  injuring  private 
persons,  an  injunction  will  not  be  allowed  against  their 
action,  when  they  are  acting  within  the  scope  of  their  au- 
thority and  discretion,  however  impolitic  and  impressional 
may  be  the  law  under  which  they  are  acting." 

This  authority  is  quoted  and  cited  with  approval  in 
Pope  V.  Dykes,  116  Tenn.,  230. 

The  bill  in  the  present  case,  however,  alleges  fraud  upon 
the  part  of  the  commissioners,  which,  if  true,  would 
amount  to  a  clear  abuse  of  their  authority  and  a  most 
flagrant  breach  of  their  trust.  While  said  commissioners 
have  full  power  and  discretion  in  the  matter  of  locating  and 
building  the  roads  designated  by  the  Act  under  which  they 
are  proceeding,  they  must  exercise  that  authority  and  dis- 
cretion in  good  faith,  and  not  fraudulently.  In  other 
words,  not  in  such  a  way  as  to  confer  upon  themselves  an 
undue  benefit  and  advantage. 

We  are  of  opinion  that  the  mere  fact  that  the  location 

of  the  road  and  bridge  in  question  is  in  close  proximity 

to  the  defendant  Johnson's  farm,  and  will  enhance  the 
37 
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value  thereof,  was  not  sufficient  of  itself  to  disqualify  him 
from  acting  in  the  matter,  provided  said  action  was  taken 
in  good  faith,  and  not  for  the  fraudulent  and  exclusive 
purpose  of  benefiting  said  commissioner. 

The  Act  itself  provides  that  each  commissioner  shall  "be 
a  citizen  and  freeholder  in  their  respective  divisions,  and 
in  the  location  of  the  roads  to  be  constructed  under  said 
Act,  some  one  or  more  of  them  might  necessarily  touch  or 
pass  in  close  proximity  to  lands  owned  by  some  one  of  the 
conmiissioners,  and  could  not  be  advantageously  located 
without  doing  so. 

For  the  reason  indicated  the  decree  of  the  Chancellor 
will  be  affirmed,  and  the  cause  will  be  remanded  to  the 
Court  below  for  further  proceedings. 

The  defendants  will  be  taxed  with  the  costs  of  their 
appeal. 


Knoxville  Railway  &  Light  Company  v.  N".  H. 

Henson^  Administratob. 

Affirmed  by  the  Supreme  Court,  at  Knoxville,  1913. 

1.  Damages  fob  Personal  Injuries.    SpectUcUive  cause  or  nature, 
8ul>mi88ion  to  jury. 

If  the  producing  cause  of  physical  injuries  be  so  uncertain  as 
to  necessitate  speculation  as  to  responsibility,  as  contradis- 
tinguished from  reason  or  inference,  the  case  ^ould  not  be 
submitted  to  the  jury.  But  this  rule  has  application  to  the 
proximate  cause  rather  than  to  the  nature  or  extent  of  In- 
jury. For  if  the  cause  of  the  injury  be  ascertainable,  plaln- 
tiffff  is  entitled  to  go  to  the  jury  notwithstanding  the  un- 
certainty as  to  the  extent  of  his  injury. 
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2.  Same.    Proximate  cause.    Subsequent  injuries.    Fatal  and  non- 

fatal injuries. 

Where  the  intestate  of  plaintlflP  was  thrown  from  his  buggy  to 
a  street  car  track  and  was  run  over  by  a  car  while  lying  thus 
and  subsequently  died,  the  question  as  to  whether  the  street 
car  company  caused  his  death  was  a  question  for  the  jury. 
In  such  case  plaintiff  would  be  entitled  to  recovery  notwith- 
standing prior  serious  injuries  if  the  evidence  tended  to  show 
that  the  inmiediate  cause  of  intestate's  death  was  impact  from 
the  car. 

3.  Same.    Prior  and  subsequent  injuries. 

That  intestate  had  been  previously  injured  and  was  in  serious 
condition  at  the  time  the  defendant  struck  him,  will  not  de- 
feat a  recovery  against  defendant  if  the  acts  of  the  latter 
really  and  proximately  caused  his  death.  But  in  such  case 
the  defendant  should  be  held  responsible  for  subsequent  in- 
juries only.  The  difilculty  of  distinguishing  the  two,  however, 
is  no  ground  for  denying  plaintiff  a  right  to  go  to  the  jury. 


Fbom  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  Huffakeb,  Judge. 

Shields^  Cates  &  Motjntcastle  for  Plaintiff  in  Error. 

Pickle^  Tubneb  &  Kennebly  for  Defendant  in  Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

The  defendant  in  error  as  administrator  of  one  J.  G. 
Henson  brought  this  suit  to  recover  damages  for  the  al- 
leged wrongful  killing  of  his  intestate  at  the  hands  of  the 
servants  of  plaintiff  in  error.  A  verdict  and  judgment  of 
$7,500  were  awarded.   A  motion  for  a  new  trial  was  made 
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and  overruled  by  the  lower  Court  and  the  cause  is  here 
by  appeal  in  error. 

Counsel  for  plaintiff  in  error  with  his  usual  frankness 
and  discriminating  ability  concedes  liability  for  nominal 
damages,  his  principal  assignment  of  error  here  being  that 
the  trial  Judge  should  have  granted  his  motion  for  a  direc- 
tion to  the  jury  to  return  a  verdict  for  such  damages.  The 
contention  of  learned  counsel  for  defendant  in  error  was 
and  is  that  he  was  entitled  to  a  recovery  of  substantial 
damages,  that  the  question  of  proximate  cause  of  the  in- 
juries and  loss  for  which  this  suit  was  brought  was  one 
for  the  jury;  that  there  was  material  evidence  to  support 
their  finding  of  substantial  damages  or  to  justify  the  sub- 
mission of  the  question  to  the  jury,  and  that  the  verdict 
is  conclusive.  The  insistence  of  learned  coimsel  for  appel- 
lant, restated  or  more  amply  stated,  is  that  the  questions 
at  issue  do  not  approach  the  realm  of  certainty  or  proba- 
bility; that  the  consequences  and  injuries  to  the  deceased 
with  respect  to  their  source  and  cause  are  purely  conjec- 
tural; that  no  jury  should  be  permitted  to  speculate  as 
to  the  proximate  cause,  for  the  reason  that  there  is  a  bare 
scintilla  of  evidence  as  to  the  cause  of  Henson's  death,  and 
that  the  Court  should  have  taken  from  the  jury  the  ques- 
tion of  awarding  substantial  damages. 

This  ia  a  singular  case  in  many  respects  and  it  is  a 
fruitful  source  of  discussion.  Many  cases  bearing  upon  the 
points  were  brought  to  our  attention  and  skillfully  applied 
or  distinguished,  and  others  could  likewise  have  been  cited. 
But  we  believe  that  the  case  can  be  determined  upon  well- 
settled  and  generally  accepted  principles. 

For  the  purposes  of  this  case  we  shall  assume  as  against 
defendant  in  error  that  his  intestate  had  by  some  means 
other  than  those  under  the  control  of  plaintiff  in  error 
been  thrown  athwart  the  track  of  plaintiff  in  error  at  the 
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point  of  contact  with  its  machinery.  The  accident  hap- 
pened somewhere  near  seven  o'clock  of  the  evening  of  Feb- 
ruary 6,  1910,  at  a  point  on  the  Kingston  pike  line  of 
plaintiff  in  error  near  where  the  L.  &  N.  E.  R.  crosses. 
There  is  at  this  point  a  single  track  located  in  the  center 
or  about  the  center  of  the  turnpike.  On  the  evening  of  the 
day  mentioned  the  intestate  was  driving  a  one-horse  no- 
top  buggy  out  the  pike  and  in  a  southern  direction  toward 
his  home.  Although  not  definitely  shown,  it  is  so  prob- 
able as  to  justify  its  assumption  for  juristic  purposes,  that 
an  automobile  which  approached  him  from  the  rear  ran 
suddenly  against  the  rear  and  left  side  of  his  buggy,  thus 
tilting  it  and  throwing  him  to  the  ground  and  across  the 
street  car  track.  This  force  or  some  other  power  undoubt- 
edly put  Henson  in  this  position.  The  horse  was  pushed 
or  managed  to  drag  himself,  pinioned  by  the  buggy  and 
the  harness,  to  the  other  side  of  the  turnpike.  It  is  un- 
certain as  to  the  length  of  time  Henson  lay  upon  the  track 
in  a  dazed  condition  before  the  car  which  touched  his  per- 
son came  up,  but  it  appears  with  reasonable  certainty  from 
the  evidence  that  it  was  in  the  neighborhood  of  four  or 
five  minutes.  While  thus  lying  on  the  track  a  car  in  charge 
of  the  servants  of  plaintiff  in  error,  on  its  way  toward  the 
city  from  the  end  of  the  line  as  it  existed  at  that  time,  ran 
against  and  upon  the  body  of  Henson  in  a  manner  to  be 
hereinafter  more  specifically  described.  It  was  dark.  A 
strong  headlight  throwing  its  rays  some  hundred  feet  or 
more  was  attached  to  the  car.  The  explanation  given  by 
the  motorman  of  his  reason  for  running  against  the  body 
of  Henson  was  that  his  attention  was  wholly  engrossed  by 
the  movements  of  the  horse  and  by  his  (the  motorman's) 
anxiety  as  to  whether  the  horse  would  get  on  to  the  track. 
For  this  reason  he  did  not  see  or  know  of  the  presence  of 
Henson  on  the  track  imtil  the  car  had  struck  him. 
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Henson  lived  some  three  hours  after  contact  with  the 
street  car,  but  never  regained  consciousness.  He  was 
taken  to  a  hospital  and  examined  and  treated  by  skilled 
surgeons,  but  to  no  avail.  His  body  was  injured  in  vari- 
ous ways,  to  wit,  his  ribs  were  broken,  his  chest  crushed, 
his  head  and  face  scratched  and  skinned,  a  leg  broken  and 
a  heel  cut  off,  and  likewise  a  fracture  of  the  thigh  and  a 
compound  fracture  of  the  ankle  joint  and  an  injury  to 
the  right  hand. 

The  question  foreshadowed  is  whether  or  not  there  was 
such  evidence  adduced  as  warranted  the  Court  in  submit- 
ting to  the  jury  the  question  as  to  whether  the  prior  or  suc- 
ceeding injury  was  the  proximate  cause  of  the  death  of 
Henson.  No  authorities  are  needed  for  the  proposition 
that  if  this  was  speculative  or  conjectural  the  Court  should 
not  have  allowed  the  jury  to  guess.  It  is  axiomatic 
that  a  wrongdoer  is  responsible  for  such  injuries  only  as 
can  be  reasonably  shown  to  be  attributable  to  his  unlawful 
acts.  It  is  clear  that  if  Henson  before  the  impact  of  the 
car  received  injuries  which  caused  his  death  as  a  proximate 
consequence,  substantial  damages  cannot  be  recovered 
against  plaintiff  in  error.  It  is  likewise  true  that  if  after 
reviewing  the  whole  of  the  evidence  it  is  just  as  probable 
and  consistent  that  his  death  can  be  attributed  to  the  prior 
accident  as  to  the  impact  of  the  car,  there  can  be  no  re- 
covery and  a  jury  should  not  be  permitted  to  speculate. 
All  these  propositions  must  be  conceded.  But  on  the  other 
hand  the  Courts  of  this  State  must  be  careful  to  avoid  in- 
trenchment  upon  or  invasion  of  the  province  of  the  jury, 
for  the  jury  must  be  treated  as  still  possessing  the  juri- 
dical fimction  of  weighing  the  evidence  and  finding  the 
facts. 

Tjcarned  counsel  for  plaintiff  in  error  brings  to  our  at- 
tention quite  a  number  of  authorities   bearing   upon  the 
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question  at  issue  and  insists  that  they  are  controlling. 
From  Watson  on  Damages  he  extracts  the  rule  that  where 
it  cannot  be  shown  with  reasonable  certainty  that  the  in- 
juries in  question  resulted  from  the  defendant's  acts,  there 
can  be  no  recovery;  and  if  speculation  or  conjecture  must 
be  resorted  to  to  determine  this,  the  plaintiff  must  fail: 
Section  283.  From  13  Cyc,  192  and  215,  and  216  there 
are  deduced  and  condensed  the  following  propositions :  In 
an  action  for  damages  which  were  uncertain,  the  burden 
of  establishing  the  same  or  that  they  resulted  from  the 
acts  of  the  defendant  is  upon  the  plaintiff.  Where  the 
aggregate  damage  is  due  to  several  causes  and  only  a  por- 
tion thereof  is  occasioned  by  the  defendant,  the  burden  is 
upon  the  plaintiff  to  show  what  part  arose  from  the  de- 
fendant's acts  as  distinguished  from  damages  occasioned 
by  others.  In  action  for  personal  injuries  the  existence  of 
a  bodily  hurt  must  not  be  left  to  mere  conjecture  or  sur- 
mise. Before  the  Court  submits  to  the  jury  the  question 
as  to  whether  certain  bodily  conditions  are  the  result  of 
the  injury  the  evidence  should  show  connection  between 
the  two  with  reasonable  certainty.  Other  pertinent  ex- 
tracts are  made  from  Watson,  and  Thompson  on  Negli- 
gence, the  soundness  of  which  cannot  well  be  attacked. 
But  we  have  reached  the  conclusion  after  mature  delibera- 
tion that  these  rules  of  law  are  not  applicable  or  entirely 
controlling  when  the  peculiar  facts  of  this  case  are  brought 
to  mind,  or  that  if  these  propositions  be  applicable,  the  evi- 
dence was  of  such  materiality  and  substantiality  as  to  de- 
prive the  Court  of  the  right  to  pass 'upon  them  as  a  mat- 
ter of  law. 

The  trial  Judge  in  a  very  lucid  and  well-worded  charge 
instructed  the  jury  in  substance  that  they  must  believe 
from  the  evidence  that  the  death  of  Henson  was  proxi- 
mately caused  by  injuries  received  from  impact  with  the 
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street  car,  and  that  if  they  were  not  reasonably  certain  of 
this  their  verdict  should  be  for  the  defendant  below.  He 
further  told  them  that  if  in  their  opinion  the  cause  of  Hen- 
son's  death  was  conjectural  or  speculative,  there  could  be 
no  recovery,  and  that  before  they  could  proceed  to  the 
<5onsideration  of  substantial  damages  they  must  believe 
from  the  preponderance  of  the  evidence  that  Henson's 
death  was  caused  primarily  and  proximately  by  injuries 
received  from  the  street  car  company  and  not  from  the 
injuries  inflicted  prior  to  impact  with  the  car. 

Thus  the  minds  of  the  jury  were  specifically  directed 
to  the  question  of  proximate  cause  of  the  loss  of  Henson's 
life.  Learned  counsel  pertinently  says  that  it  was  the 
duty  of  the  Court  in  the  first  instance  to  determine  whether 
there  was  any  evidence  of  that  degree  of  certainty  which 
should  be  permitted  to  go  to  the  jury,  and  that  the  trial 
Judge  could  not  tell  the  jury  that  it  was  their  province  to 
determine  whether  the  evidence  was  conjectural  or  specu- 
lative; and  there  is  great  force  in  this  insistment.  So 
that  at  last  upon  the  motion  made  for  a  directed  verdict 
and  upon  the  assignment  here  made,  it  does  become  the 
duty  of  the  Court  to  determine  whether  the  evidence  was 
•so  material  respecting  the  proximate  cause  and  respecting 
the  damages  sought  as  to  justify  the  submission  of  these 
matters  to  the  jury. 

Very  much  of  the  argument  and  many  of  the  authorities 
presented  to  us  by  learned  counsel  for  plaintiff  in  error 
have  reference  to  the  question  as  to  whether  a  defendant 
has  been  guilty  of  any  wrong,  rather  than  to  the  question 
as  to  the  quantum  of  damages  which  should  be  charged  to 
a  defendant  admittedly  guilty  of  wrongdoing.  When  cases 
of  this  latter  nature  arise  the  course  of  procedure  should 
be  looked  at  from  an  entirely  different  angle.  It  is  true 
that  the  wrongdoer  should  not  be  visited  with  damages  for 
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which  he  is  not  responsible;  at  the  same  time,  however, 
the  rules  of  law  should  not  be  so  restricted  as  to  enable 
him  to  escape  consequences  for  which  he  should  make  rep- 
aration. Learned  counsel  for  defendant  in  error  perti- 
nently brings  to  our  attention  some  extracts  from  Watson 
on  Damages,  to  the  effect  that  the  rule  against  the  uncer- 
tain damages  has  been  generally  directed  against  the  un- 
certainty as  to  the  cause  rather  than  uncertainty  as  to  meas- 
ure or  extent.  That  is,  if  the  uncertainty  was  whether  de- 
fendant's act  caused  any  damage  or  whether  the  damage 
shown  flowed  as  alleged,  from  the  defendant's  act,  there 
can  be  no  recovery;  whereas  uncertainty  which  affects 
merely  the  measure  or  extent  of  the  injuries  suffered  is 
more  leniently  regarded.  Inability  to  compute  the  extent 
of  the  pecuniary  damage  which  resulted  from  the  wrongful 
act  is  no  ground  for  the  exclusion  of  such  information  as 
may  be  had,  but  the  wrongdoer  must  bear  the  risk,  if  there 
be  any,  of  not  reaching  an  exact  result:  page  366.  The 
mere  imcertainty  of  the  amount  of  damages  or  inability 
or  impossibility  of  furnishing  the  exact  data  from  which 
they  can  be  computed  will  not  repel  the  plaintiff  if  there 
be  sufficient  circumstances  to  guide  the  jury  in  making  a 
reasonable  award:     Watson,  290,  292,  293. 

No  authorities  are  needed  to  sustain  the  proposition  that 
although  Henson  may  have  been  severely  hurt,  if  the  car 
ran  upon  him  in  such  a  way  as  to  injure  him  fatally  or 
produce  his  death,  a  recovery  may  be  had:  Demaet  v. 
Packing  Co.,  132  S.  W.,  132.  It  is  likewise  well  estab- 
lished that  although  he  may  have  been  greatly  injured  by 
the  prior  accident,  if  the  street  railway  servants  ran  upon 
him  and  inflicted  such  injuries  as  can  in  the  nature  of 
things  be  looked  upon  as  the  efficient,  immediate  and 
proximate  cause  of  his  death,  the  company  is  liable  there- 
for.    When  such  is  the  case,  and  when  there  is  evidence 
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from  which  the  jury  might  infer  reasonably  that  the  later 
accident  and  not  the  first  was  the  proximate  cause  of  the 
loss  of  life,  the  case  should  be  submitted  to  the  jury  with 
directions  to  compensate  for  such  damage  as  they  believed 
from  the  evidence  was  thus  sustained  by  the  beneficiary: 
Jenkins  v.  Railroad^  11  Am.  Neg.  Rep.,  469.  This  case, 
the  opinion  in  which  was  delivered  by  Justice  Pitney,  is  a 
very  instructive  one  indeed. 

Again  restated,  the  question  here  is,  were  the  fatal  in- 
juries received  from  the  automobile  impact  or  from  the 
impact  of  the  street  car  ?  Was  the  proximate  cause  of  his 
death  in  the  sense  of  the  law  and  in  fact  the  prior  or  sub- 
sequent event  or  accident. 

We  are  constrained  to  take  the  view  that  there  was  ma- 
terial evidence  from  which  the  jury  could  reasonably  find 
that  the  proximate  cause  of  Henson's  death  was  the  im- 
pact from  the  street  car  rather  than  the  pior  happening: 
The  law  does  not  require  absolute  certainty.  If  it  did,  few 
lawsuits  could  be  sustained.  The  requirement  simply  is 
to  adduce  such  proof  as  the  nature  of  the  surroundings 
is  capable  of  and  such  as  raise  probabilities  of  such 
strength  as  that  reasonable  men  may  act  thereon.  When 
facts  are  of  this  nature,  or  when  the  evidence  is  of  such 
cognency  as  tends  naturally  to  show  causal  connection  be- 
tween the  injury  and  the  consequences,  the  jury  should  be 
given  the  case  with  directions  to  admeasure  the  damages 
to  the  best  of  their  ability  and  good  sense,  limited  of  course 
by  the  rule  prohibiting  the  awarding  of  remote  or  specu- 
lative damages:  Jenkins  v.  Railroad,  supra.  Whenever 
reasonable  men  in  the  exercise  of  their  good  judgment  can 
find  justification  for  a  difference  of  view  as  to  the  facts  or 
inferences  therefrom,  the  question  of  proximate  cause  and 
of  connection  between  the  cause  and  consequences  is  one 
for  the  jury:     Morrison  v.  Teleg,  Co,,  69  Hun.,  100. 


STATE  OF  TENNESSEE.  587 

Railway  &  Light  Co.  v,  Henson. 

There  are  certainly  to  be  found  in  this  record  many  facts 
and  reasons  which  would  justify  reasonable,  logical,  sen- 
sible men  in  arriving  at  the  conclusion  that  the  prior  phys- 
ical injuries  received  by  Henson  were  temporary  and  non- 
fatal, and  that  his  death  can  be  attributed  to  the  street  car 
impact.  Entertaining  this  view,  it  results  that  the  trial 
Judge  did  not  commit  error  in  declining  to  grant  the  mo- 
tion for  a  verdict  for  nominal  damages  only.  Notwith- 
standing injury  by  the  automobile  owner,  or  by  some  one 
else,  the  street  car  company  had  no  right  to  inflict  further 
strokes;  and  in  attempting  to  ascertain  that  part  of  the 
damages  for  which  plaintiff  in  error  can  be  held  respon- 
sible. Courts  and  juries  should  not  be  too  much  hampered 
by  strictness  and  nicety:  Swain  v.  Copper  Company,  111 
Tenn.,  430. 

Affirmed. 
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Jennie  S.  O'Brien  v.  St.  Louis  I.  M.  &  Southern 

Railway  Company. 

Writ  of  certiorari  denied  by  Supreme  Court, 

at  Jackson,  1915. 

1.  Cabbies  and  Passengeb.     When  relation  not  created.     Party 

going  to  station  long  in  advance  of  train. 

A  party  who  goes  to  a  railway  station  either  for. the  purpose 
of  embarking  or  for  the  purpose  of  meeting  incoming  passen- 
gers is  not  a  passenger  nor  an  invitee  when  he  goes  to  the 
station  some  one  and  one-half  hours  in  advance  of  the  arrival 
or  departure  of  the  scheduled  passenger  train. 

2.  Licensee  ob  Invitee.    Due  care.    Sphere  of  operation.    Step- 

ping aside. 

A  party  who  is  at  a  railway  station  either  as  a  passenger  or  for 
the  purpose  of  meeting  incoming  passengers  or  to  see  passen- 
gers off  has  the  right  to  exact  reasonable  care  of  a  railway 
company  while  he  is  at  the  proper  place  or  places,  such  as 
are  customarily  used  or  occupied  by  such  persons;  and  he 
must  also  be  upon  the  premises  at  a  reasonable  time  with 
reference  to  the  object  of  his  visit.  If  a  party  has  gone  to 
a  station  an  hour  and  a  half  in  advance  of  the  incoming  of 
a  train  upon  which  he  is  expecting  to  meet  a  passenger,  and 
of  his  own  volition,  without  any  necessity  therefor,  leaves  the 
station  rooms  or  platform  and  wallcs  out  upon  the  track  and 
is  injured  by  colliding  with  cars  that  are  being  moved  about  in 
switching,  no  recovery  can  be  had  in  the  absence  of  a  showing 
that  his  presence  was  known. 

3.  Same.    Degree  of  care.    Lookout. 

A  railway  company  engaged  in  necessary  switching  in  and  about 
its  depot  grounds  is  not  required  to  keep  a  lookout  for  per- 
sons who  may  be  walking  in  or  around  its  premises  unless 
the  party  be  there  by  invitation  or  of  right. 


--V 
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4.  Same.    Licensee.    License  predicated  upon  long  user  of  track 
"by  the  public.    Protest  of  the  company. 

Where  it  is  disclosed  that  a  railway  company  has  constantly 
protested  against  the  using  of  its  space  in  and  about  its  depot 
by  the  public  and  has  continually  warned  people  to  keep  away, 
and  where  there  is  no  evidence  tending  to  show  acquiescence 
in  such  use  by  the  company  for  a  considerable  period  of  time, 
it  is  the  duty  of  the  Court  to  decide  and  state  to  the  jury 
as  a  matter  of  law  that  parties  on  the  tracks  in  and  about 
the  depot  on  missions  not  connected  with  the  business  of  the 
company  are  not  licensees  or  invitees. 


From  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.    Third  Division.    A.  B.  Pittman^  Judge. 

Jesbe  Hobn  and  C.  S.  Dashiel  for  Plaintiff  in  Error. 

J.  W.  Cahtada  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court 

Jennie  S.  O'Brien,  widow  of  Thomas  J.  O'Brien,  and 
administratrix  of  his  estate,  brought  this  suit  in  the  Cir- 
cuit Court  of  Shelby  County  against  St.  Louis,  Iron 
Mbuntain  &  Southern  Kailway  Company,  and  three  other 
railroad  companies,  to  recover  damages  for  the  killing  of 
her  husband ;  the  theory  on  which  the  suit  is  founded  being 
that  his  death  resulted  from  the  negligence  of  the  defend- 
ants, particularly  of  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company,  and  the  Union  Railway  Company, 
also  one  of  the  defendants.  On  issues  duly  made  up  by 
the  declaration  and  pleas  filed  by  the  four  defendants, 
each  having  separately  pleaded  not  guilty  and  contributory 
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negligence,  the  case  went  to  trial  before  the  Circuit  Judge 
and  a  jury,  and  at  the  conclusion  of  plaintiff's  testimony  a 
motion  for  the  direction  of  a  verdict  in  favor  of  defend- 
ants was  sustained,  and  the  suit  dismissed.  Plaintiff's 
motion  for  a  new  trial  being  then  overruled,  she  appealed 
to  this  Court,  and  here  by  her  assignments  of  error  in- 
sists that  the  case  should  have  gone  to  the  jury,  and  that 
the  trial  Court  was  in  error  in  directing  the  verdict.  The 
facts  of  the  case  are  few,  and  practically  undisputed. 
Briefly  stated,  they  are  as  follows: 

Deceased  was  a  millwright,  and  had  arranged  for  some 
other  millwrights  to  meet  him  in  Memphis.  They  were 
expected  to  arrive  there  on  what  is  known  in  the  record 
as  the  "Cotton  Belt,"  the  correct  corporate  name  of  which 
it  appears  is  St.  Louis  &  Southwestern  Railway  Company. 
Trains  going  into  Memphis  over  that  company's  road  went 
to  w'hat  is  called  the  Iron  Mountain  Station  at  Calhoun 
street,  and  the  particular  train  on  which  the  millwrights 
were  expected  was  due  to  arrive  there  at  7.40  or  7.45 
o'clock  in  the  afternoon  or  evening,  the  witnesses  differing 
five  minutes  as  to  the  exact  time  it  was  due.  Mr.  O'Brien 
was  in  the  city  and  in  the  neighborhood  of  the  Calhoun 
street  Station  about  6.30  o'clock  in  the  afternoon,  and,  it 
then  being  only  about  two  hours  until  the  train  on  which 
he  expected  the  millwrights  was  due,  he  decided  to  go  to 
the  station  and  await  thei  rarrival ;  such  at  least  were  his 
expressed  intentions  when  he  was  last  seen  alive  so  far 
as  the  record  from  us  shows,  which  was  about  5.30  o'clock. 
At  about  6  o'clock,  or  not  later  than  6.10,  the  body  of  Mr. 
O'Brien  was  found  on  one  of  the  railroad  tracks  in  the 
yards  or  station  grounds  at  Calhoun  street,  almost  cut  in 
two  as  a  result  of  having  been  run  over  on  one  of  the  rails 
iby  an  engine.  No  one  saw  the  man  run  over,  and  the 
exact  manner  in  which  it  occurred  is  therefore  not  dis- 
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closed;  but  circumstances  are  furnished  which  discloses 
with  ahnost  reasonable  certainty  how  he  came  to  his  death, 
which  circumstances  are  jas  follows: 

The  yards  in  which  deceased  lost  his  life,  according  to 
the  evidence,  were  used  by  the  St.  Louis  &  Southwestern 
Railway  Co.,  the  "Cotton  Belt,"  as  it  is  called,  and  by 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany, and  also  by  the  Union  Railway  Company,  and  per- 
haps some  other  railroad  companies;  and,  under  an  ar- 
rangement existing  among  these  companies,  the  Union 
Railway  Company  did  certain  switching  for  the  others. 
When  the  other  companies  would  pull  passenger  trains 
into  the  station  grounds  the  road  engines  that  had  pulled 
them  in  would  be  detached  and  a  switch  engine  operated 
by  the  Union  Railway  Company  would  pick  up  the  trains 
and  take  them  to  the  coach  yards,  where  they  were  placed 
and  later  picked  up  for  future  trips.  The  St.  Louis,  Iron 
Mbuntain  &  Southern  Railway  Company  had  gone  into  the 
station  with  an  engine  and  some  coaches,  four  in  number, 
at  about  4.30  o'clock  on  the  afternoon  of  January  19,  1911, 
and  at  about  6.00  o'clock  the  switch  engine  was  attached 
to  these  coaches  with  a  view  of  taking  them  to  the  coach 
yard.  When  this  was  done  the  foreman  in  the  yards  who 
had  charge  of  directing  the  switching  operations,  went,  in 
company  with  a  helper,  from  the  point  where  the  switch 
engine  had  been  attached  to  the  coaches  back  by  the  side  of 
the  coaches,  one  going  on  each  side,  to  the  rear,  or  what  was 
the  front  when  they  were  pulled  in,  and  there  they  cut  off 
or  detached  the  road  engine  and  ran  it  fifteen  or  twenty 
feet  back  from  the  coaches,  or  if  it  was  already  detached, 
and  on  this  question  the  evidence  is  somewhat  in  confusion, 
it  was  already  fifteen  or  twenty  feet  from  that  end  of  them. 
In  any  event  after  the  road  engine  was  fifteen  or  twenty 
feet  away  from  one  end  of  the  coaches,  and  the  switch  en- 
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gine  was  attached  to  the  other  end,  the  switch  engine  was 
started  forward  with  the  coaches  attached,  and  the  road 
engine  then  proceeded  to  follow,  keeping  the  same  dis- 
tance of  fifteen  to  twenty  feet  away  from  the  end  of  the 
line  of  coaches.  When  the  road  engine,  going  in  this  way, 
had  gone  about  three  hundred  feet,  the  yard  foreman,  who 
was  on  the  road  engine,  was  notified  that  a  man  had  been 
run  over  just  back  of  where  he  then  was.  Thereupon  the 
yard  foreman  and  others  went  back  to  look  after  the  mat- 
ter, and  found  the  body  of  O'Brien  on  one  of  the  tracks 
as  already  indicated.  Thereafter  blood  was  found  on  a 
wheel  or  wheels  of  the  road  engine,  indicating  that  it  had 
run  over  the  body  of  O'Brien.  At  the  point  where  this 
body  was  found  there  was  a  platform  extending  northward 
and  southward  along  by  the  west  side  of  the  tracks,  north- 
ward and  southward  being  the  direction  the  tracks  ex- 
tended at  that  point.  The  body  was  found  lying  across  the 
east  rail  of  the  track  next  to  the  platform,  that  being  the 
track  from  which  the  train  had  just  been  taken  when  the 
body  was  found.  The  head  and  about  one-half  of  the 
body  were  lying  east  of  that  rail,  while  the  feet  with  the 
other  half  of  the  body  were  lying  between  the  rails.  The 
point  on  the  track  at  which  the  body  was  found  was  about 
opposite  the  south  end  of  the  platform;  and  the  evidence 
indicates  that  the  north  end  of  the  most  southern  one  of 
the  four  coaches  was  standing  at  about  that  point  before 
the  coaches  were  pulled  out  by  the  switch  engine.  About 
thirty-five  or  forty  feet  east  of  the  track  on  which  O'Brien 
was  killed  was  another  track,  and  it  was  on  this  other  track 
that  the  Cotton  Belt  train  was  expected  to  come  in  at  7.40 
o'clock,  on  which  the  millwrights  were  expected.  It  was 
usual  for  passenger  trains  pulling  into  that  station  to  stop 
opposite  the  platform,  so  that  it  would  have  been  natural 
for  O'Brien  to  expect  the  Cotton  Belt  train  to  stop  oppo- 
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site  it,  and  on  the  track  still  east  of  the  one  where  he  was 
run  over;  but,  as  is  shown  from  what  has  already  been 
stated,  he  was  run  over  at  least  one  hour  and  thirty  min- 
utes before  the  Cotton  Belt  train  was  due.  There  is  also 
evidence  that  there  was  constant  switching  going  on  in  the 
station  grounds  at  and  about  the  point  where  O'Brien  lost 
his  life.  It  is  also  in  evidence  that  there  was  no  fence  or 
enclosure  of  any  kind  around  these  station  yards  and 
switching  grounds,  and  that  the  yards  and  grounds  at  and 
about  that  point,  which  lie  between  Calhoun  street  on  the 
north  and  Georgia  street  on  the  south,  the  point  where 
O'Brien  was  run  over,  were  to  some  extent  used  by  the 
public  as  a  walkway  in  going  from  one  to  the  other  of  those 
streets;  but  that  such  use  of  them  was  over  the  protest  of 
the  Union  Railway  Company,  which  had  control  of  the 
station  grounds  and  switch  yards.  It  is  in  evidence  that 
the  railroad  companies,  or  the  Union  Railway  Company, 
kept  men  there  to  keep  the  public  off  of  the  grounds.  One 
witness  offered  for  the  purpose  of  showing  the  use  of  the 
grounds  as  a  walkway  by  the  public  at  that  place  says, 
''There  was  always  the  public  going  back  and  forth  to  work 
from  Georgia  street  to  Calhoun,"  and  that  the  public  gen- 
erally used  the  yards  and  station  as  a  walkway,  but  that 
witness  shows  that  he  was  speaking  with  reference  to  a 
time  that  he  had  previously  thereto  worked  for  the  Union 
Railway  Company,  without  any  character  of  indication  of 
when  that  was,  whether  one  or  ten  years  before;  nor  does 
he  so  much  as  intimate  that  even  then,  whenever  it  was, 
the  railroad  companies  failed  in  doing  all  they  reasonably 
could  to  prevent  such  use  of  the  yards  or  grounds,  so  that 
his  testimony  in  no  way  contradicts  the  other  testimony 
to  the  effect  that  the  yards  at  that  point  at  the  time  of  the 
hilling  of  O'Brien  were  not  used  in  any  way  by  the  public, 
except  occasionally,  and  then  over  the  protest  of  the  rail- 
38 
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road  companies  which  used  the  yards.  That  the  railroads 
did  protest  against,  and  use  all  reasonable  efforts  to  stop, 
such  use  is  absolutely  uncontradicted. 

The  road  engine  which  ran  over  O'Brien  was  running 
backwards,  or  \vith  the  tender  in  front,  and  there  was  no 
one  on  the  tender  in  position  to  see  O'Brien  on  the  track, 
and  there  was  no  light  on  the  tender  except  a  red  light. 
The  yard  foreman  and  his  helper  were  on  that  engine  and 
were  looking  in  the  direction  in  which  the  engine  was  go- 
ing, but  because  of  the  darkness  could  not  see  the  yards 
at  that  point,  and  if  they  had  been  lighted  could  not  have 
seen  the  track  where  deceased  was  run  over  because  the 
tender  would  have  obstructed  their  view  of  the  track  at  a 
point  so  near  them.  The  bell  of  the  engine,  however,  was 
ringing  at  the  time  the  engine  passed  that  point. 

Now,  it  is  insisted  by  plaintiff  in  error  that  the  fact  that 
the  public  was  permitted  to  use  the  railroad  tracks  as  a 
walkway,  or  that  it  was  known  that  the  public  did  so  use 
them  in  the  yards  where  deceased  lost  his  life,  imposed 
on  defendants  the  duty  of  keeping  someone  on  the  lookout 
so  as  to  guard  against  such  accidents  as  the  one  that  hap- 
pened;  and  that  the  failure  to  have  someone  on  the  look- 
out, or  to  adopt  some  means  of  safeguarding  those  who 
might  appear  on  the  track  was  such  negligence  as  that  the 
question  of  liability  should  have  been  submitted  to  the 
jury.  It  is  further  insisted  that  as  deceased  had  gone  to 
the  station  to  meet  others  who  were  expected  to  arrive 
there  on  a  train  which  used  those  grounds  to  discharge 
its  passengers  the  railroad  companies  owed  him  the  duty 
of  taking  all  reasonable  precautions  not  to  injure  him,  and 
that  their  failure  to  exercise  a  greater  degree  of  care  than 
they  did  exercise  \vas  such  evidence  of  negligence  as  that 
the  case  should  have  gone  to  the  jury. 
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In  passing  on  the  l^al  questions  at  issue  it  is  proper  to 
observe  that  under  no  theory  of  the  case  can  O'Brien  be 
regarded  as  a  passenger,  and  it  is  not  contended  that  he 
could  be  so  regarded. 

We  are  also  of  the  opinion  that  the  fact  that  O'Brien 
had  gone  to  meet  others  who  were  expected  on  a  train  to 
arrive  in  one  and  one-half  hours  cannot  be  considered  as 
placing  him  in  any  more  favorable  position  than  if  he  had 
not  gone  on  such  mission.  By  Shannon's  Code,  section 
3065,  it  is  provided  that,  "Every  railroad  company  shall 
provide,  at  or  near  every  town  containing  as  many  as  three 
hundred  inhabitants,  a  waiting  room  for  the  use  and  ac- 
commodation of  passengers  or  persons  awaiting  the  ar- 
rival of  trains;"  and  by  the  next  section  it  is  provided 
that  such  waiting  rooms  "shall  be  amply  commodious  to 
accommodate  the  traveling  public,  .  .  .  supplied  with 
comfortable  seats,  and  with  ample  heating  facilities,  .  .  . 
well  lighted  and  heated,"  etc. ;  and  by  the  next  section, 
3067,  it  is  provided  that  such  waiting  room  "shall  be  open 
for  the  accommodation  of  passengers  at  least  one  hour  be- 
fore the  time  for  the  arrival  of  each  passenger  train)." 
These  sections,  as  was  said  by  the  Court  of  Appeals  of 
Kentucky  in  Illinois  Central  Railway  Company  v.  Laloge, 
62  L.  R,  A.,  406,  in  speaking  of  a  statute  containing  simi- 
lar provisions  with  reference  to  the  preparations  for  and 
accommodations  of  passengers,  "may  be  regarded  as  leg- 
islative construction  of  the  length  of  time  that  should  be 
considered  reasonable  for  the  carrier  to  be  required  to 
look  out  for,  and  safeguard,  its  passengers  before  they  have 
taken  actual  passage;"  and  we  might  add,  as  our  statutes 
expressly  refer  to  those  awaiting  the  arrival  of  trains,  it 
is  not  only  a  legislative  construction  of  the  length  of  time 
that  should  be  considered  reasonable  for  the  carrier  to  look 
out  for  and  safeguard  its  passengers,  or  those  intending 
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to  become  such,  but  for  it  to  look  out  for  and  safeguard 
persons  awaiting  the  arrival  of  trains,  though  not  meaning 
to  become  passengers,  which  included  O'Brien.  If  this  is 
a  correct  construction  of  our  statutes,  then  clearly  the  rail- 
road companies  were  not  chargeable  with  the  duty  of  looic- 
ing  out  for  O'Brien  or  taking  measures  for  his  protection, 
because  he  was  there  awaiting  the  arrival  of  a  train  more 
than  one  hour  before  the  train  which  he  was  awaiting  was 
due;  so  that,  regarding  him  as  awaiting  the  arrival  of  a 
train,  and  as  having  only  the  rights  of  one  so  situated,  we 
think  that  there  was  nothing  in  the  relation  he  bore  to 
the  railroad  companies  to  require  a  submission  of  the  case 
to  the  jury.  Of  course,  it  is  not  meant  that  one  going  to 
a  station  to  await  the  arrival  of  a  train  that  is  not  due  for 
more  than  an  hour  can  be  run  over  or  injured  with  im- 
punity. All  that  is  meant  is  that  the  duty  of  actively 
keeping  a  look-out  for  such  person  at  such  time  is  not  im- 
posed on  railroad  companies. 

Then,  r^arding  O'Brien  as  having  no  more  rights  in 
the  yards  of  the  railroad  companies,  or  on  its  station 
grounds,  than  any  other  person,  but  as  there  using  those 
yards  or  grounds  as  any  one  else  might  have  been,  should 
the  case  have  gone  to  the  jury  ?  And  here  it  can  be  said 
that,  as  we  understand  the  brief  of  counsel  for  plaintiff, 
it  chiefly  if  not  solely  relies  on  the  proposition  that  any- 
one using  those  grounds  as  was  O'Brien,  and  injured  as 
he  was,  would  have  had,  or  his  representative  would  have 
had,  a  right  of  action  against  the  defendant  railroad  com- 
panies. 

Bearing  on  this  question  counsel  for  defendants  cite  and 
quote  from  many  cases,  and  still  others  might  be  referred 
to,  but  the  law  as  extracted  from  all  the  cases  is  so  well 
stated  in  Elliott  on  Railroad  (2d  Ed.),  section  1154,  that 
we  quote  therefrom  the  following: 
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^*The  fact  that  people  repeatedly  cross  the  tracks  (of 
a  railroad)  at  a  place  where  there  is  no  public  right  of 
passage  does  not  necessarily  entail  upon  the  company  any 
duty  to  treat  the  place  as  a  public  crossing  and  the  fact  that 
there  are  numerous  trespassers  and  the  act  is  committed 
often  does  not  in  itself  relieve  their  presence  upon  the  track 
of  the  character  of  a  tresspass,  but  situations  may  arise  from 
which  the  company  ought  reasonably  to  foresee  danger, 
and  in  such  cases  it  has  been  held  that  the  company  is 
not  absolved  from  ordinary  care  and  precautions  to  pre- 
vent injuries.  Yet,  although  the  place  is  used  repeatedly 
and  frequently  as  a  crossing  with  the  mere  silent  acquies- 
cence of  the  company,  or  with  the  knowledge  and  simply 
passive  permission  of  the  company,  it  would  seem  that  the 
traveler  who  uses  it  is  at  most  a  bare  licensee,  who  takes 
his  license  with  all  its  concomitant  risks  and  perils,  and 
as  a  general  rule,  the  company  owes  him  no  duty  greater 
than  that  which  is  due  to  a  trespasser.  In  order  to  im- 
pose upon  the  company  the  duty  to  treat  a  place  as  a  pub- 
lic crossing,  those  who  use  the  place  as  a  crossing  must 
either  have  a  legal  right  to  so  use  it,  or  must  use  it  at  the 
invitation  of  the  company,  and  ^neither  sufferance,  nor 
permission,  nor  passive  acquiescence'  is  equivalent  to  an 
invitation.  If,  however,  the  traveler  uses  a  place  as  a 
crossing  by  invitation  of  the  company,  it  must  use  ordi- 
nary care  to  prevent  injury  to  him,  as,  where  the  company 
constructs  a  grade  crossing  and  holds  it  out  to  the  public 
as  a  suitable  place  to  cross.  .  .  .  There  is  much  con- 
flict of  authority  as  to  what  constitutes  such  a  general  use 
of  a  place  as  a  crossing  or  such  recognition  of  the  right  to 
use  such  a  place  as  will  impose  upon  the  company  the  duty 
of  observing  the  precaution  required  at  public  crossings, 
but  we  think  the  doctrine  we  have  expressed  is  the  true 
one  supported  by  the  best  reasoned  cases  and  by  the  recog- 
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nized  principles  of  law.  The  opposite  view  has  been  taken 
in  a  line  of  cases  in  which  it  is  held  that  if  the  place  has 
been  used  as  a  passageway  for  a  long  period  of  time  and 
this  use  is  with  the  knowledge  and  permission  of  the  rail- 
road company,  it  is  its  duty  to  treat  it  as  a  highway,  and 
that  where  the  railroad  company  licenses  the  public  to 
make  a  general  use  of  a  crossing  over  its  track,  it  cannot 
treat  a  person  who  walks  upon  it  as  a  trespasser,  but  some 
of  these  decisions  seem  to  impose  upon  the  company  a 
greater  duty  than  is  due  to  a  bare  licensee,  and  the  trav- 
eler is  no  more  than  a  bare  licensee,  unless  he  has  a  legal 
right  to  be  on  the  track,  or  is  there  by  invitation  of  the 
company/' 

It  will  be  seen  that,  according  to  this  authority,  plaintiff 
made  out  no  case  to  be  submitted  to  the  jury,  because,  even 
if  we  should  apply  the  doctrine  of  those  cases  which  come 
nearest  supporting  her  contention  as  to  her  right  to  re- 
cover, still  she  could  not  recover  for  the  reason  that,  ac- 
cording to  those  cases,  the  use  of  the  railroad  tracks  or 
grounds  as  a  passage  way  must  have  been  "for  a  long 
period  of  time"  and  ^'with  the  knowledge  and  permission 
of  the  railroad  company,"  while  directly  the  opposite  state 
of  facts  is  undisputed  in  the  case  at  bar.  Here  there  is 
absolutely  no  evidence  to  indicate  that  either  of  the  de- 
fendants ever  in  any  way,  either  positively  or  passively, 
or  so  much  as  by  implication,  gave  permission  to  the 
public  to  use  the  yards  in  question  as  a  way  of  travel.  On 
the  other  hand,  the  uncontradicted  evidence  here  is  that 
the  railroad  companies^  the  defendants  in  the  instant  case, 
used  all  reasonable  efforts  to  prevent  the  use  of  their  tracks 
by  the  public  as  a  walkw^ay,  so  that  here  there  can  be  no 
invitation,  express  or  implied,  and  no  recognition  of  that 
right. 
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It  is  insisted,  however,  by  plaintiff  in  error  that  our 
own  case  of  Fleming  v.  Railroad,  106  Tenn.,  374,  is  an 
authority  for  the  proposition  that  the  case  at  bar  should 
have  been  submitted  to  the  jury.  We  are  of  opinion  that 
case  does  not  in  its  holding  go  to  the  extent  contended. 
There  the  place  where  the  injury  occurred  had  not  only 
been  used  by  the  public  for  a  number  of  years,  by  per- 
mission, as  the  Court  there  held,  but  it  was  actually  neces- 
sary that  it  be  so  used.  These  features  of  that  case  are 
brought  out  in  the  following  extract  taken  from  the  opin- 
ion, in  which  we  have  understood  certain  language  fcr  the 
purpose  of  calling  special  attention  thereto:  "While  the 
company  as  against  a  licensee  as  well  as  trespassers,  is 
entitled  to  the  use  of  its  tracks  when  it  desires  to  use  them, 
still  when  they  are  not  continuously  in  use,  and  persons 
are  allowed  to  go  upon  them  between  trains,  it  would  be 
incumbent  upon  the  road  to  see  that  its  tracks  were  clear 
before  moving  its  trains  over  them. 

"It  appears  that  the  place  where  this  accident  occurred 
had  been  used  as  a  passing  or  standing  place  for  a  number 
of  years,  and  was  really  necessary  to  he  so  used  for  the 
accommodation  of  passengers  and  persons  having  husvness 
at  the  depot.  It  does  not  therefore  present  the  case  of  a 
person  needlessly  and  heedlessly  placing  himself  in  front 
or  rear  of  a  car  likely  to  be  moved,  and  injured  because 
the  railroad  had  no  actual  knowledge  of  his  presence." 

We  are  of  the  opinion,  for  the  reasons  herein  set  out, 
that  there  was  no  error  in  the  action  of  the  trial  Court, 
in  directing  a  verdict,  and  its  judgment  is  affirmed. 
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Eenest  Dunn  v.  J.  M.  McLeaby  et  al. 

Writ  of  certiorari  denied  by  Supreme  Court, 

at  Knoxville,  1914. 

1.  Homestead.    Proceeds  of  when  voluntarily  conveyed.    Not  ex- 

empt. 

Where  the  husband  and  wife  have  voluntarily  conveyed  in  the 
regular  way  their  homestead  in  a  tract  of  land  worth  less  than 
$1,000,  the  proceeds  are  not  exempt,  nor  can  personal  property 
bought  therewith  be  claimed  as  an  exemption  under  the  home- 
stead law. 

2.  Same.    Lumber  placed  on  homestead. 

Lfumber  which  has  been  purchased  and  placed  upon  a  lot 
claimed  as  a  homestead  is  not  exempt,  although  bought  for  the 
purpose  of  erecting  a  house  thereon.  Nor  does  such  lumber 
become  in  any  sense  part  of  the  realty. 

5.  Same.    Lien  on  homestead  hy  decree  -in  equity.     Not  superior 
to  wife's  claim. 

A  lien  upon  a  homestead  created  by  agreement  of  the  husband 
and  a  creditor  and  made  the  decree  of  a  Court  of  equity  is 
not  binding  upon  the  wife  nor  superior  to  her  claim  of  home- 
stead. 


From  Bradley  County. 


Appeal  from  the  Chancery  Court  of  Bradley  County. 
V.  C.  Allen,  Chancellor. 

T.  E.  Thatch  for  Complainants. 

Mayfield  &  Mayfield  for  Defendants. 

Mr.    Justice    Moore    delivered    the    opinion    of   the 
Court. 
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A  HOMESTEAD  question  is  involved  in  this  lawsuit,  and 
grows  out  of  the  following  facts :  The  complainant  is  the 
head  of  a  family  and  owned  a  small  homestead,  worth 
$200.00,  situated  in  Bradley  County.  He  sold  it  for  that 
amount  of  money,  and,  with  fifty  dollars  of  the  cash  re- , 
ceived  for  it,  bought  two  acres  of  vacant  land  not  far  from 
where  his  old  home  was  located,  intending  to  build  a  house 
on  it  for  a  home.  After  he  bought  this  two  acres  and  had 
a  deed  made  to  himself,  he  then  used  fifty  dollars  of  the 
money  realized  from  the  sale  of  his  first  homestead,  in  buy- 
ing some  lumber  with  which  to  build  a  house  on  the  vacant 
lot,  intending  to  use  this  lumber  in  the  construction  of  such 
house.  The  lumber  had  been  bought  and  paid  for,  and  was 
hauled  and  stacked  on  the  two  acres  of  ground  prepara- 
tory to  building  the  house  on  the  following  Monday.  It 
was  hauled  and  placed  on  the  lot  on  Saturday  before  he 
intended  beginning  the  work  of  construction  on  Mbnday 
following.  He  had  employed  the  carpenters,  and  they  were 
ready  to  start  to  work  at  the  time  stated,  and  were  pre- 
vented from  doing  so  for  the  following  reasons :  Two  small 
judgments,  one  for  $20.00,  in  favor  of  Dr.  McLeary,  and 
the  other  for  $6.00,  in  favor  of  defendant  Epperson,  had 
been  rendered  against  complainant,  on  which  executions 
were  issued  and  which  were  levied  upon  the  lumber  then 
in  stack  on  the  vacant  two  acres  of  ground  on  Saturday  be- 
fore complainant  intended  to  start  building  on  the  Mon- 
day following;  and  he  filed  the  bill  in  this  case  to  enjoin 
a  sale  of  the  lumber  under  said  execution,  upon  the  ground 
that,  when  he  sold  his  homestead  for  $200.00  he  intended 
then  to  buy  a  little  more  land  and  build  a  house  thereon 
with  the  money  he  received  from  the  sale  of  his  home.  He 
insists  that,  under  the  decisions  of  the  Supreme  Court,  he 
has  a  homestead  right,  not  only  in  the  two  acres  of  ground 
that  he  bought,  but  in  the  lumber  that  w^as  on  this  ground 
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and  in  payment  of  which  he  used  fifty  dollars  of  the  money 
received  by  him  from  the  sale  of  his  homestead.  There 
were  about  3,500  feet  of  lumber,  and  it  cost  complainant 
about  fifty  dollars  to  place  it  upon  this  two  acres.  The 
executions  were  not  levied  upon  the  two  acres  of  land,  nor 
is  it  insisted  by  defendants  that  he  does  not  have  a  home- 
stead in  the  same;  on  the  contrary,  it  is  practically  con- 
ceded that  he  has  a  homestead  claim  in  and  to  the  two 
acres  of  ground,  but  it  is  insisted  that,  inasmuch  as  the 
lumber  had  never  been  attached  to  the  land,  it  was  simply 
personal  property  and  subject  to  be  levied  upon  by  execu- 
tion for  complainant's  debts.  It  being  the  purpose  and  in- 
tention of  complainant,  when  he  sold  the  homestead,  and 
it  is  insisted  by  him  that  he  sold  it  for  the  purpose  and 
intention  of  buying  more  land  with  the  proceeds  of  said 
sale,  and  constructing  on  it  a  house  in  which  to  live,  that 
he  has  a  right  to  claim  as  a  new  homestead,  not  only  the 
land  bought  with  the  proceeds  of  said  sales,  but  the  lum- 
ber he  intended  to  use  in  building  his  house  as  his  home- 
stead, he  cites  the  case  of  White  v.  Fulghum,  87  Tenn., 
281,  and  the  case  of  Crawford  v.  Carroll,  9  Pickle,  991, 
to  sustain  his  contention. 

In  White  v.  Fulghum,  supra,  the  Supreme  Court  held 
that,  where  a  mortgage  was  foreclosed,  a  mortgagor  could 
claim  a  homestead  exemption  in  any  surplus  that  re- 
mained after  the  mortgage  debt  was  paid,  and  in  so  hold- 
ing, Mr.  Justice  Caldwell  said,  "The  fund  realized  from 
the  sale  of  the  land  represents  the  land  itself,  and  is  sub- 
ject to  the  same  liens  and  rights ;  it  stands  in  the  place  of 
the  land,  and  those  having  an  interest  in  the  latter,  have 
the  same  measures  of  interest  in  the  former.  The  right 
of  homestead  existed  in  the  land  and  was  subordinate  alone 
to  the  incumbrance  of  the  mortgage;  so  it  exists  in  the 
fund,  subject  alone  to  the  prior  satisfaction  of  the  mort- 
gage debt." 
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Counsel  for  defendants  concede  the  correctness  of  the 
rule  stated  in  White  v.  Fulghwm,  but  contend  that  it  has 
no  application  to  the  facts  of  this  case,  for  the  reason  that 
this  is  a  voluntary  conversion  of  the  homestead  land  into 
money  by  the  homestead  claimant  himself,  while  in  White 
V.  FiUghum,  the  conversion  was  involuntary;  and  they  in- 
sist the  same  rule  does  not  apply  where  the  exempt  prop- 
erty is  voluntarily  sold  by  the  claimant,  and  converted  into 
money  by  himself.  It  is  also  insisted  by  learned  counsel 
for  defendants  that,  in  Crawford  v.  Ca/rroll,  it  was  an  in- 
voluntary conversion  of  the  exempt  property  into  money, 
and  for  that  reason  it  was  held  that  the  money  represented 
the  exempt  property  and  stood  in  its  place,  and  could  not 
be  reached  by  a  judgment  creditor.  Learned  counsel  for 
defendants,  however,  insist  that,  where  the  homesteader 
voluntarily  and  of  his  own  motion  converts  the  exempt 
property  into  money,  and  then  invests  the  fund  in  prop- 
erty not  exempt  from  execution,  such  property  is  subject 
to  levy  and  sale  for  his  debts;  and  we  think  this  conten- 
tion a  sound  one,  otherwise  the  claimant  of  exempt  prop- 
erty could  sell  that  which  was  exempt  of  one  class,  and 
invest  the  proceeds  in  property  of  a  different  class,  when 
he  already  had  an  exemption  in  the  latter  class  of  prop- 
erty, and  in  this  way  claim  as  exempted  property  of  a  cer- 
tain class  more  than  the  law  allows  him.  To  illustrate: 
The  claimant  could  convert  his  exempted  horse  into  money, 
and,  having  at  the  time,  all  the  hogs  exempt  by  law  from 
execution,  invest  the  proceeds  of  the  horse  in  other  hogs 
to  the  number  allowed  to  him  under  the  statutes,  and  there- 
by have  a  double  exemption.  Or,  he  might  invest  it  in 
property  not  exempt  at  all  under  the  law,  and  thereby  claim 
such  property  as  exempt  from  execution  when  in  fact  the 
statutes  did  not  exempt  it 
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It  appears  in  this  case,  that  after  this  bill  was  filed, 
under  some  kind  of  an  arrangement,  complainant  was  per- 
mitted to  use  this  lumber  in  building  him  a  house  on  the 
vacant  two  acres  of  ground,  and  when  the  cause  was  finally 
heard,  the  Chancellor  dismissed  the  bill,  taxing  complain- 
ant with  all  the  costs,  and  it  is  recited  at  the  close  of  his 
decree,  as  follows:  *'It  appearing  further  that,  by  agree- 
ment of  parties,  complainant  was  allowed  to  use  said  thirty- 
five  hundred  feet  of  lumber  of  the  value  of  fifty  dollars, 
.  .  .  in  the  construction  of  a  residence  on  the  tract  of 
land  owned  by  complainant  situated  in  Bradley  County, 
Tennessee,  near  the  town  of  Charlestown,  and  containing 
two  acres  more  or  less  and  being  the  land  conveyed  to  com- 
plainant by  J.  F.  Cleveland  and  wife,  .  .  .  that  said 
defendant  should  have  a  lien  on  said  real  estate  and  im- 
provements for  the  value  of  said  limiber  in  case  it  was 
held  in  this  cause  that  complainant  is  not  entitled  to  hold 
said  lumber  as  exempt  property,  and  it  is  therefore  ordered 
and  decreed  by  the  Court  that  said  defendants  McLeary 
and  Epperson  and  brother,  are  entitled  to  a  lien  on  said 
real  estate  and  improvements  to  secure  payment  of  the 
judgments  heretofore  rendered  by  W.  F.  Barrett,  .  .  . 
and  unless  said  judgments  are  paid  within  sixty  days  after 
the  rendition  of  this  decree,  said  defendants  may  proceed 
to  enforce  said  lien  to  satisfy  said  judgments,  either  by 
petition  in  this  cause,  or  by  other  proceedings  as  defend- 
ants may  be  advised." 

While  this  part  of  the  decree  recites  that  the  facts  stated 
therein  appear  "By  agreement  of  parties,"  there  is  no  such 
an  agreement  in  this  record.  Even  if  it  appeared  herein 
and  was  fully  set  out  in  the  record,  the  Chancellor  would 
have  no  jurisdiction  to  grant  defendants  such  relief  as  he 
has  given  them  in  the  closing  paragraph  of  his  decree. 
Such  an  agreement  is  nowhere  referred  to  in  defendant's 
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answer,  and  no  relief  of  the  kind  granted  them,  is  asked 
therein,  or  by  cross  bill.  About  the  close  of  the  answer 
it  is  stated:  "Defendants  are  further  advised  that  the 
mere  fact  that  the  lumber  may  be  used  in  constructing  a 
house  cannot  render  the  same  exempt  from  execution  be- 
fore it  has  been  so  used,  although,  if  the  house  is  con- 
structed, complainant  may  have  a  right  to  homestead  in 
the  real  estate  and  improvements." 

If  defendants  have,  by  a  simple  agreement  with  com- 
plainant, permitted  him  to  use  the  lumber  involved  in  this 
suit,  in  constructing  a  house  on  the  two  acres  of  land 
bought  by  him  for  a  homestead,  then  it  seems  to  us  that 
they  have  lost  any  right  they  may  have  acquired  in  and 
to  said  lumber,  by  virtue  of  the  levies  of  their  executions 
on  it.  When  this  question  was  argued  before  the  Court, 
the  writer  of  this  opinion  had  an  impression  that  perhaps 
lumber  bought  with  the  funds  of  exempt  property  and  then 
placed  on  land  which  was  exempt  as  a  homestead,  might 
become  a  part  of  such  homestead  as  a  fixture;  or  in  other 
words,  it  might  then  be  claimed  as  a  fixture,  and  as  such, 
not  subject  to  the  levy  of  an  execution  on  it. 

This  question,  however,  was  settled  in  the  case  of  Blue 
V.  Chinrij  114  Tenn.,  415,  418,  in  an  opinion  delivered  by 
Mr.  Justice  McAlister,  where  it  was  held  that,  "Finishing 
material  for  a  building,  such  as  doors,  mantels,  casings, 
etc.,  not  expressly  made  for  the  building,  and  available  for 
use  in  any  building,  and  deposited  in  a  house  which  was 
covered  by  a  deed  of  trust,  for  the  purpose  of  annexation 
thereto,  but  in  no  way  attached  to  the  house,  and  not  men- 
tioned in  the  trust  deed,  would  not  constitute  such  fixures 
as  would  pass  to  the  purchaser  of  the  property  on  a  fore- 
closure of  such  deed  of  trust."  In  the  opinion  a  fixture 
is  defined  as  "An  article  which  was  a  chattle,  and  which, 
by  being  physically  annexed  or  affixed  to  realty,  becomes 
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accessory  to  it  and  a  part  and  parcel  of  it,"  that  annexa- 
tion is  the  controlling  element  in  the  very  definition  of  a 
fixture;  that  the  great  weight  of  authority  in  this  country 
is,  that  physical  annexation  to  the  realty  is  necessary  in 
order  to  render  a  chattle  a  part  of  it 

Under  the  holdings  of  this  case,  this  lumber  could  not 
in  any  sense  be  termed  a  fixture,  or  a  part  of  the  realty, 
for  the  reason  that  it  was  never  physically  annexed,  or  at- 
tached, to  the  land  in  question ;  and  in  order  to  become  a 
part  of  the  realty,  and  therefore  a  part  of  the  homestead 
and  exempt  from  sale  under  execution,  there  must  not  only 
be  an  intention  to  annex  it  to  the  realty,  but  there  must 
be  an  actual,  physical  annexation  of  it  to  the  land.  This 
holding  of  the  Supreme  Court  settled  against  complainant 
the  impression  the  writer  had  at  the  time  the  case  was 
argued.  We  are  of  the  opinion  that  complainant  cannot 
claim  this  lumber  because  it  was  bought  with  the  proceeds 
of  his  homestead  property ;  nor  can  he  claim  it  as  a  fixture 
because  it  was  never  physically  attached  to  the  realty. 

After  this  lumber  was  used  in  the  construction  of  a 
building  on  this  two  acres  of  land,  it  did  then  in  fact 
become,  under  the  holding  of  Blue  v.  Ounn,  supra^  a  part 
of  the  realty.  Under  the  statute,  a  homestead  may  be 
claimed  in  vacant  lands.  It  is  not  necessary  that  the  home- 
steader should  live  on  his  homestead  in  order  to  claim  the 
benefit  of  the  exemptions.  When  complainant  bought  the 
two  acres,  he  bought  it  for  the  purpose  of  owning  and  chim- 
ing it  as  his  homestead,  and  it  was  exempt  as  such  wi^ 
this  lumber  was  stacjced  on  it.  After  this  suit  was  insti » 
tuted,  if  the  defendants  agreed  for  him  to  use  this  lumber 
in  building  a  house  on  his  homestead,  they  then  agreed 
that  he  might  so  attach  it  thereto  as  to  become  a  part  of 
the  homestead;  and  when  he'  did  use  it  for  building  a 
house,  the  lumber  then  became  a  part  of  his  homestead 
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which  was  then  exempt  from  sale  under  execution,  attach- 
ment or  other  judicial  process. 

The  Constitution  of  Tennessee,  Article  11,  section  11, 
provides  that  "A  homestead  in  the  possession  of  each  head 
of  a  family,  and  the  improvements  thereon,  to  the  value, 
in  all  of  one  thousand  dollars,  shall  be  exempt  from  sale 
under  legal  process  during  the  life  of  the  head  of  the  fam- 
ily." 

The  Act  of  1879,  chapter  171,  sections  1  and  2,  pro- 
vides that  such  homestead,  '^Shall  be  exempt  from  execu- 
tion, or  attachment,  or  sale,  under  legal  process,  during  the 
life  of  such  head  of  a  family,  and  it  shall  inure  to  the  bene- 
fit of  his  wife  and  children." 

The  Constitution  in  the  section  and  article  cited,  also 
provides,  "Nor  shall  said  property  be  alienated  without 
the  joint  consent  of  husband  and  wife,  when  that  relation 
exists." 

The  Act  cited,  supra,  provides,  "Said  real  estate  may  be 
sold  by  the  joint  consent  of  husband  and  wife  where  that 
relation  exists,  to  be  evidenced  by  conveyance  duly  exe- 
cuted as  required  by  law  for  married  women." 

The  Constitution  also  provides  that,  "This  exemption 
shall  not  operate  against  public  taxes  nor  debts  contracted 
for  the  purchase  money  of  such  homestead,  or  improve- 
ments thereon." 

The  Act  of  the  Legislature  cited  makes  a  like  exception. 

It  is  not  claimed  that  the  debts  complainant  owes  the 
defendant  were  created  for  the  purpose  of  this  land,  or  for 
the  improvements  that  were  made  on  it;  and,  therefore, 
they  cannot  claim  the  right  to  have  the  land  sold  for  the 
payment  of  their  debts  for  these  reasons. 

It  has  been  repeatedly  held  by  the  Supreme  Court  that, 
where  the  relation  of  husband  and  wife  exists,  as  it  does 
exist  in  this  case,  the  homestead  can  be  conveyed  only  by 
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the  joint  deed  of  husband  and  wife  with  her  privy  exam- 
ination duly  taken.     15  Pickle,  622. 

In  regard  to  personal  property  that  is  exempt  by  law 
from  sale  under  an  execution  or  attachment,  or  other 
judicial  process,  the  Supreme  Court,  in  2  Coldwell,  283, 
held  that  the  head  of  the  family  may  sell,  mortgage,  or  ex- 
change the  exempt  property;  yet,  he  cannot  consent  to  its 
sale  under  a  judicial  process,  for  the  reason  that  he  holds 
it  in  trust  for  the  benefit  of  his  wife  and  children. 

In  10  Pickle,  652,  the  Court  decided  that  the  head  of 
the  family  could  not,  by  a  written  agreement,  waive  the 
benefit  of  the  exemption  laws,  and  agree,  before  the  prop- 
erty  is  levied  upon,  that  he  would  waive  the  benefit  of  such 
laws.     This  holding  was  sustained  in  2  Shannon,  542. 

In  2  Shannon,  431,  it  was  decided  that,  where  the  hus- 
band alone  conveyed  the  homestead,  his  conveyance  did  not 
operate  to  defeat  the  homestead  rights  of  himself  and  wife. 

In  108  Tenn.,  426,  it  appears  that  the  husband  and  his 
minor  wife  joined  in  a  deed  conveying  their  homestead, 
and  afterwards  they  filed  a  bill  setting  up  a  homestead  right 
in  the  land,  and  the  Supreme  Court  held  that  when  she 
joined  in  the  deed,  it  had  no  more  effect,  on  account  of  her 
minority,  than  if  she  had  not  signed  and  acknowledged 
it,  and  allowed  them  to  claim  homestead  in  the  land. 

In  105  Tenn.,  694,  it  appeared  that  the  homestead  was 
involved  in  litigation,  and  that  the  head  of  the  family, 
whose  wife  was  dead,  employed  an  attorney  to  defend  the 
suit  brought  to  sell  the  homestead  land.  He  also  filed  a 
cross  bill  in  the  case  for  the  homesteader  to  recover  it, 
and  succeeded  in  the  litigation  in  both  cases.'  The  head 
of  the  family,  who  had  two  minor  children  living  with  him 
on  the  land  at  the  time,  agreed  that  a  fee  of  one  hundred 
dollars  was  reasonable  to  the  attorney  for  his  services  in 
the  case,  and  a  lien  was  declared  on  the  homestead  to  se- 
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cure  the  payment  of  this  fee  ?  A  year  or  two  after  this, 
lien  was  declared,  the  attorney  filed  his  bill  to  enforce  it 
against  the  homestead,  and  the  Supreme  Court  held  that, 
inasmuch  as  the  head  of  the  family  agreed  to  the  amount 
of  the  fee,  and  that  the  lien  was  declared  in  the  same  de- 
cree, the  attorney  had  the  right  to  have  the  land  sold  to  en- 
force the  lien,  to  pay  the  attorney's  fee. 

In  McBroom  v.  Whitefield,  108  Tenn.,  426,  an  attorney 
sought  to  have  a  lien  declared  on  the  homestead  involved 
in  that  case,  to  secure  the  payment  of  his  fee  for  services 
rendered  to  the  head  of  the  family  in  rcovering  the  home- 
stead for  the  husband  and  wife.  Mr.  Justice  Caldwell, 
who  delivered  the  opinion  of  the  Court,  said,  "It,"  mean- 
ing the  homestead,  "is  exempt  absolutely  from  sale  under 
legal  process,  in  any  way,  at  the  instance  of  any  creditor, 
except  for  public  taxes  and  debts  due  for  purchase  money 
or  improvements.  The  exemption  does  not  include  attor- 
ney's fee;  consequently  the  homestead  cannot,  by  legal 
process,  be  sold  for  their  payment;  and  it  would  be  folly 
for  the  Court  to  imdertake  to  fix  a  line  on  property  that 
could  not  be  sold  to  enforce  the  lien,  in  case  of  default.  In- 
deed, the  exemption  from  sale  for  such  a  debt  necessarily 
precludes  the  Court  from  declaring  a  lien  therefor.  To 
validly  incumber  a  homestead  of  husband  and  wife  with 
a  lien  for  liabilities  other  than  those  embraced  in  the  ex- 
emption found  in  the  fundamental  and  statutory  law,  the 
same  formalities  must  be  observed  as  in  case  of  voluntary 
sale  thereof  by  them;  that  is,  it  must  be  done  by  their 
joint  consent,  evidenced  by  proper  instrument  of  writing 
executed  by  them  and  privily  acknowledged  by  the  wife." 

It  is  not  pretended  in  this  case  that  the  agreement  re- 
ferred to  in  the  Chancellor's  decree,  was  ever  in  writing: 
for  all  that  appears,  it  may  have  been  the  agreement  of 
counsel  for  complainant.  Under  the  decision  in  McBroom 
39 
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V.  WhUefield,  supra^  the  only  way  a  lien  oould  have  been 
legally  fixed  on  the  two  acres  of  land  claimed  by  complain- 
ant as  a  homestead,  for  the  value  of  the  lumber  levied  upon 
and  subsequently  used  in  building  the  house  on  the  lot, 
was  by  the  ''joint  consent,  evidenced  by  proper  instrument 
of  writing,  executed  by  the  complainant  and  his  wife  and 
her  privy  acknowledgment  to  it  taken  as  is  provided  by 
law."  There  is  not  only  no  pretense  that  the  lien  declared 
by  the  Chancellor  in  this  case,  was  created  by  an  instru- 
ment of  writing,  but  there  is  not  even  a  suggestion  that 
such  writing  was  signed  bv  the  husband  and  wife,  and  her 
privy  acknowledgment  taken  thereto. 

We  are  of  the  opinion  that  a  lien  on  complainant's 
homestead,  which  consists  of  two  acres  of  land  and  the  im- 
provements thereon,  less  in  value  than  five  hundred  dol- 
lars, cannot  be  created  by  the  mere  acknowledgment  of  the 
head  of  the  family ;  nor  can  it  be  validly  created  by  a  de- 
cree of  the  Court.  It  can  only  be  done  by  an  instrument 
in  writing  executed  and  acknowledged  by  the  husband  and 
wife  as  provided  both  in  the  Constitution  and  the  statutory 
laws  of  the  State.  It  therefore  follows,  that  we  think  that 
the  decree  of  the  Chancellor  had  no  effect  as  a  declaration 
of  the  lien  in  favor  of  the  defendants  to  secure  these  small 
judgments  they  hold  against  the  complainant.  By  agree- 
ing for  the  complainant  to  use  this  lumber  in  building  a 
house  on  these  two  acres,  and  when  he  used  it  for  that  pur- 
pose, they  lost  all  rights  they  had  in  and  to  the  lumber.  It 
then  ceased  to  be  a  chattle  and  became  a  part  of  the  home- 
stead realty  and,  as  such,  exempt  from  sale  under  execu- 
tion, or  attachment,  or  other  judicial  process.  It  results 
that,  insofar  as  the  Chancellor  sought  to  declare  a  lien  on 
these  two  acres  of  land  in  favor  of  the  defendants  to  se- 
cure their  small  judgments,  he  was  in  error,  and  such  de- 
cree is  set  aside  and  annulled.    His  decree  dismissing  com- 
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plainant'd  bill  mudt  be  sustained,  and  the  parties  are  left 
where  they  were  before  they  attempted  to  collect  their  judg- 
ments by  levying  upon  the  lumber  stacked  upon  complain- 
ant's land  which  he  claims  as  a  homestead. 

The  costs  of  the  lower  Court  will  remain  as  adjudged 
by  the  Chancellor,  but  the  defendants  will  pay  two-thirds 
of  the  cost  of  the  appeal,  and  the  complainant  one-third 
of  it. 


Knoxville  Railway  &  Light  Company  v.  Harry 

Payne,  by  IsText  Friend. 

Affirmed  by  Supreme  Court,  in  Knoxville,  1914. 

1.  INSTBUCTIONS  TO  JuRY.    TsegUgencc.    Invading  province. 

Ordinarily,  the  question  as  to  whether  certain  conduct  was  or 
was  not  negUgent  is  for  the  Jury  to  determine  on  a  proper 
instruction.  But  when  there  can  be  no  doubt  as  to  the  ex- 
istence of  the  facts  and  as  to  the  conduct  of  the  party  con- 
stituting negUgence,  the  Court  may  so  instruct  the  Jury. 

2.  Cabbieb  and  Passenger.     Wanton  or  negligent  conduct  suhsc- 

quent  to  wrong-doing  hy  passenger.    Ejection, 

A  carrier  is  responsible  in  damages  tor  the  wanton  or  negli- 
gent conduct  of  its  conductor  in  mistreating  or  handling  a 
passengers  who  has  been  knocked  senseless  by  the  conductor 
because  of  such  misconduct,  although  conduct  of  the  passen- 
ger Justified  the  conductor  in  assaulting  and  beating  him.  He 
had  no  right  to  drag  the  passenger  roughly  from  the  car  and 
place  him  in  the  sun  and  in  the  dust  alongside  the  track.  In 
such  case  the  prior  conduct  of  the  passenger  was  no  Justifica- 
tion for  the  subsequent  conduct  of  the  conductor  in  roughly 
ejecting  the  passenger  and  dumping  him  to  the  ground. 
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3.  iNSTBDcnoNs  TO  JuBiES.    No  relevant  evidence. 

An  instruction  to  the  jury  where  there  is  no  evidence  calling  for 
it  will  ordinarily  be  treated  as  a  harmless  abstraction. 

4.  Same.     Instructions  as  to  Hght  of  jury  to  infer  uivfUness  of 

servants.    Carrier  and  passenger. 

An  instruction  that  the  carrier  may  be  held  liable  to  a  passen- 
ger if  it  has  placed  its  cars  under  the  control  of  unfit  men  is 
not  erroneous  or  even  abstract  simply  because  there  is  no 
other  evidence  than  that  furnished  by  the  conduct  of  the 
servants  at  the  time  of  battery  committed  upon  a  passenger, 
as  the  jury  might  Infer  unfitness  from  this  alone. 

5.  Damages  Exemplary.    When  not  allatved  hy  jury. 

When  it  can  be  seen  that  the  jury  did  not  render  any  other  than 
compensatory  damages,  an  assignment  of  error  that  the  dam- 
ages are  excessive  because  exemplary  damages  were  allowed 
must  be  overruled. 


From  Knox  County. 


Appeal  in  error  from  Circuit  Court  of  Knox  County. 
Vox  HuFFAKEB^  Judge. 

Shields  &  Cates  for  Plaintiff  in  Error. 

Maynard  &  Lee  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Harry  Payne^  suing  by  next  friend,  Patrick  Spriggs, 
brought  this  suit  in  the  Circuit  Court  of  Knox  County 
against  the  Knoxville  Railway  &  Light  Company,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
inflicted  on  him  by  a  motorman  of  that  company.  He 
alleges  in  his  declaration  that,  without  fault  on  his  part, 
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the  motorman  or  conductor,  or  both,  carelessly,  wantonly, 
unlawfully  and  maliciously  assaulted  him  and  hit  him 
over  the  head  and  face  with  an  iron  crank  or  bar  until 
he  was  rendered  unconscious,  and  then  took  him  from  the 
car  with  great  force  and  violence  and  threw  him  to  the 
street,  where  he  was  left  bleeding  and  unconscious;  and 
alleges  further  that  the  motorman  and  conductor  were  un- 
fit and  unsuitable  persons  to  be  on  the  car  in  the  capacity 
in  which  they  were  employed,  and  that  defendant  knew 
of  their  unfitness,  or  should  have  known  thereof,  and 
carelessly  and  negligently  left  them  on  the  car.  On  a  plea 
of  not  guilty  filed  by  defendant  the  case  went  to  trial  be- 
fore the  Circuit  Judge  and  a  jury,  and  verdict  was  ren- 
dered and  judgment  entered  thereon  for  $300.00.  The 
Railway  &  Light  Company  appealed  and  has  assigned  er- 
rors. 

The  assignments  are  all  directed  at  the  charge  of  the 
Court  to  the  jury,  and  in  order  to  intelligently  consider 
these  assignments  it  is  necessary  to  make  the  following 
further  statement  with  reference  to  the  facts. 

Harry  Payne,  a  negro,  in  November,  1912,  embarked 
as  a  passenger  on  a  street  car  in  the  city  of  Knoxville, 
meaning  to  go  to  his  home  or  boarding  house  situated  on 
what  is  known  as  the  Lonsdale  line.  He  paid  his  fare  and 
took  his  seat  in  the  rear  of  the  car,  the  portion  set  apart 
for  the  colored  race  under  the  law  and  a  rule  or  regula- 
tion of  the  street  car  company.  His  intention  was  to 
alight  at  Clinton  street,  which  appears  to  have  been  a  con- 
siderable distance  from  the  point  where  he  embarked. 
After  keeping  his  seat  for  a  large  portion  of  the  distance 
he  got  up  and  went  to  the  front  of  the  car  and  spoke  to 
the  motorman  about  letting  him  off  at  Clinton  street.  The 
motorman  replied  that  they  were  not  at  Clinton  street,  the 
car  then  being  in  fact  several  blocks,  perhaps  a  mile,  from 
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that  point.  The  motorman  told  him  to  go  back  and  set 
down  and  he  would  let  him  off  at  Clinton  street  Payne 
declined  to  go  back  at  the  suggestion,  and  declared  his  in- 
tention to  ride  in  the  front  of  the  car  where  he  was  when 
talking  with  the  motorman.  The  motorman  then  told  him 
that  he,  Payne,  would  have  to  get  off  or  go  back  and  set 
down,  and  opened  the  door  ready  for  him  to  get  off.  Payne 
still  declined  to  do  either,  but  finally  turned  as  if  to  go 
back  to  the  rear  of  the  car.  On  these  facts  there  is  but 
little,  if  any,  controversy,  but  there  is  much  controversy 
as  to  what  Payne  said  to  the  motorman  during  the  con- 
versation just  referred  to,  some  of  the  witnesses  testifying 
that  Payne  cursed  in  connection  with  his  statement  that 
he  was  going  to  ride  in  the  front  of  the  car,  and  called  the 
conductor  a  vile  name,  while  other  witnesses  testified  that 
they  were  in  a  position  to  hear  what  was  said,  and  that 
they  heard  no  such  language.  There  is  also  much  conflict 
as  to  what  occurred  just  as  Payne  turned  to  go  back  to  the 
rear  of  the  car.  Payne  swears  that  just  as  he  turned  to 
go  back  he  was  struck  with  what  he  supposed  was  a  con- 
troller, or,  in  any  event,  with  a  hard  metal  substance,  the 
lick  being  across  the  nose  and  face,  and  knocked  uncon- 
scious. And,  according  to  his  statement,  and  the  state- 
ment of  the  witnesses  who  corroborate  him,  no  demonstra- 
tion was  made  by  him  toward  the  motorman.  On  the  other 
hand,  the  motorman  and  a  number  of  witnesses  say  that 
after  Payne  turned  as  if  to  go  to  the  rear  of  the  car  and 
had  taken  two  or  three  steps  he  turned  back  toward  the 
motorman  and  made  one,  two  or  three  steps  in  that  direc- 
tion, and  threw  his  hand  to  his  hip  pocket  as  if  to  draw  a 
weapon,  and  made  some  remark  to  the  motorman,  again 
calling  him  a  vile  name,  when  the  motorman  immediately 
struck  him  with  what  is  called  the  door  handle  or  lever, 
a  metalic  bar  some  ten  inches  long,  and  felled  him  to  the 
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floor  in  an  unconscious  condition;  and  the  motorman 
swears  that  he  struck  him  because  he  thought  Payne  was 
going  to  cut  him  or  shoot  him,  the  motorman  saying  that 
if  he  had  not  so  thought  he  would  not  have  hit  him.  As  to 
what  occurred  after  Payne  was  struck  there  is  very  little 
conflict,  the  facts  being  that  the  motorman  took  Payne  by 
the  feet  or  heels,  as  the  motorman  himself  says,  and 
dragged  him  out  of  the  street  car  and  down  the  steps,  and 
onto  the  street  and  there  left  him  lying  between  the  street 
car  track  and  the  curb,  and  got  back  on  his  car  and  went 
on  his  run.  The  motorman  himself  says  that  he  dragged 
him  out  of  the  car  "just  like  he  had  been  a  dead  dog  or 
something."  It  is  also  undisputed  that  Payne  was  bleed- 
ing when  he  fell  to  the  floor  of  the  car,  and  when  dragged 
out,  and  continued  to  bleed  when  left  in  the  street.  After 
the  motorman  got  back  onto  his  car  he  inquired  if  Payne 
had  left  anything  on  it,  and  when  told  that  he  had  left 
his  hat,  he,  the  motorman,  picked  up  the  hat  and  threw 
it  out  through  the  door.  Also  when  he  stepped  back  into 
the  car  after  dragging  Payne  out,  some  women  in  the  car 
were  making  some  demonstrations  when  he  said,  according 
to  one  of  the  witnesses,  ''Don't  get  scared,  this  is  all  over ;" 
tbut,  according  to  another  witness,  he  said  to  one  of  the 
ladies,  "Be  quiet,  lady,  we  will  go  on  through."  In  any 
event,  it  is  undisputed  that  he  showed  no  disposition  to  be 
himself  excited,  and  went  on  about  his  usual  business. 
After  going  some  distance  he  got  off  and  telephoned  to 
the  police  department,  and  suggested  that  they  get  the 
young  man,  in  response  to  which,  or  in  response  to  other 
information,  two  policemen  went  to  the  scene  and  there 
found  Payne  still  lying  unconscious  in  the  street. 

There  is  also  much  controversy  as  to  whether  Payne  was 
drinking  or  not.  He  admits  that  he  had  drunk  a  glass  of 
whiskey  and  a  glass  of  beer,  and  says  that  he  was  feeling 
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sick,  but  that  he  was  not  drunk,  and  other  testimony  cor- 
roborates him  in  the  statement  that  he  was  not  drunk.  On 
the  other  hand,  the  motorman  swears  that  when  he  appeared 
in  the  front  of  the  car  he  pushed  up  against  him,  the  motor- 
man,  and  acted  as  if  drunk,  and  smelled  of  whiskey,  and 
in  this  he  is  corroborated  by  several  witnesses. 

The  first  assignment  of  error  complains  that  a  portion  of 
the  charge  of  the  court  in  which  the  jury  was  told,  in  effect, 
that  if,  under  the  circumstances,  the  act  of  the  motorman 
in  striking  Payne,  was  justified  the  defendant  company 
would  be  relieved  of  liability  therefor,  but  that  if  the  blow 
rendered  Payne  unconscious  so  that  he  could  do  no  harm 
to  passengers  and  persons  on  the  car,  and  "if  while  in 
such  state  of  unconsciousness  plaintiff  was  dragged  from 
or  put  off  of  said  car  by  said  motorman  and  left  lying  un- 
conscious and  unattended,  upon  the  street,  then,  notwith- 
standing the  fact,  if  it  be  a  fact,  that  the  injury  in  the 
first  instance  was  justifiable  upon  the  part  of  the  defend- 
ant and  said  motorman;  that  is,  the  blow  which  felled 
plaintiff  to  the  floor  of  the  car  and  rendered  him  uncon- 
scious, the  act  of  thus  putting  plaintiff  off  of  the  car  and 
leaving  him  unconscious  and  unattended  upon  the  street, 
if  such  be  the  fact,  would  constitute  such  negligence  upon 
the  part  of  the  defendant,  acting  through  its  employes,  as 
would  render  it  liable  in  damages,  if  any  directly  and 
proximately  resulted  from  same." 

The  criticisms  of  this  portion  of  the  charge  are,  first, 
that  it  was  equivalent  to  telling  the  jury  to  return  a  ver- 
dict in  favor  of  the  plaintiff  below;  and,  second,  that  it 
invaded  the  province  of  the  jury  in  that  it  denied  defend- 
ant below  the  right  to  determine  whether  the  place  where 
Payne  was  ejected  was  a  proper  or  improper  place,  and 
whether  the  manner  of  putting  him  off  was  reasonable 
or  imreasonable ;  third,  that  it  had  the  effect  of  denying 
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the  right  to  put  Payne  ofiF  the  car;  and,  fourth,  that  it 
denied  defendant  below  the  right  to  have  the  jury  deter- 
mine whether  in  so  acting  the  motorman  was  acting  with- 
in the  scope  of  his  employment.  We  are  of  opinion  these 
criticisms  of  the  portions  of  the  charge  set  out  are  not  well 
based.  While  it  is  true  that  there  was  no  dispute  as  to 
the  manner  in  which  Payne  was  put  off  the  car,  and  in 
that  sense  the  charge  in  a  measure  was  equivalent  to  telling 
the  jury  to  return  some  verdict,  the  amount  to  be  returned 
was  left  entirely  to  the  jury,  the  direction  being  that  the 
amount  would  be  such  as  directly  and  proximately  re- 
sulted from  that  act;  and  it  can  here  be  said  that,  just 
following  the  language  set  out  the  jury  was  instructed 
further  as  follows :  "If  you  find  that  defendant  was  neg- 
ligent in  the  manner  of  putting  plaintiff  off  of  the  car  and 
leaving  him  unconscious  and  unattended  upon  the  street, 
and  at  the  same  time  find  that  the  act  of  the  said  motor- 
man  was  justifiable,  the  damages  recoverable  in  such  event 
will  be  such  as  directly  and  proximately  resulted  from 
same,  and  not  such  as  resulted  from  the  blow  which  felled 
him  to  the  floor  of  the  car." 

While  it  is  true  that  ordinarily  the  question  of  whether 
the  place  where  a  passenger  is  ejected  is  a  proper  or  im- 
proper place  is  one  for  the  jury  (Moore  on  Carriers  [2d 
Ed.],  page  1428),  yet  under  the  special  facts  of  the  in- 
stant case  we  are  of  opinion  that  there  could  be  no  doubt 
about  the  place  where  Payne  was  put  off  being  an  improper 
place.  That  it  is  improper  to  put  one  who  has  been  ren- 
dered unconscious  off  on  the  traveled  portion  of  a  public 
street,  at  night,  and  leave  him  unattended,  is,  in  our  opin- 
ion, not  a  debatable  question.  It  is  too  evidently  an  im- 
proper place  to  admit  of  doubt.  Nor  do  we  think  the  lan- 
guage used  had  the  effect  of  denying  the  right  to  put  Payne 
off.     The  questions  were  the  manner  of  his  being  put  off 
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and  the  place  where  he  was  put  off,  and  not  the  fact  that 
he  was  put  off. 

It  is  said,  however,  in  this  connection,  that  Payne  Avas 
not  in  position  to  complain  at  the  act  of  the  motorman  in 
ejecting  him  in  the  manner  already  set  out  and  leaving  him 
at  the  place  where  he  left  him,  for  the  reason  that,  by  his 
own  conduct,  he  had  incapacitated  the  motorman  from  dis- 
charging his  duties  in  a  proper  manner,  and  that  his  posi- 
tion, after  so  incapacitating  him  is  analagous  to  one  who 
has  disturbed  the  working  of  machinery  and  is  injured  be- 
cause of  such  disturbance ;  and  City  Electric  Railway  Co. 
V.  Shropshire,  101  Ga.,  33,  is  relied  on  in  support  of  the 
contention.  That  case  does  hold,  in  a  very  able  and  inter- 
esting opinion  by  Chief  Justice  Lumpkin,  that  where  one 
unfits  the  servant  of  another,  a  street  car  conductor  in 
that  case,  for  the  discharge  of  his  duties,  and  suffers  as  a 
tesult  thereof,  he  is  not  in  a  position  to  complain;  the 
Court  in  that  case,  among  other  things,  saying: 

"It  could  not  be  seriously  contended  that  a  person  whcf 
wilfully  or  capricously  tampered  with  important  mechan-" 
ical  appliances  provided  by  the  company  for  use  in  the 
running  of  its  cars,  thereby  getting  the  same  out  of  order 
so  that  they  became  incapable  of  properly  performing  their 
office,  would  be  heard  to  assert  that  the  company  failed  in 
its  duty  to  guard  him  against  danger,  if,  in  consequence  of 
his  own  wrongful  act  in  thus  placing  it  beyond  the  power 
of  the  company  so  to  do,  there  followed  a  catastrophe  from 
which  he  received  injury.  This  being  true,  still  less  has  a 
passenger  or  any  one  else  the  right  to  'tamper  with,'  or 
get  out  of  proper  working  condition,  a  fellow  creature 
whose  brain  and  muscle  and  heart  are  most  essential  agen- 
cies in  his  employer's  service.  Though  there  is  to  some 
extent  a  notion  to  the  contrary,  we  are  firmly  of  opinion 
that  a  railway  conductor  is,  in  common  decency,  if  not  in 
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law  entitled  to  some  degree  of  respect  and  consideration  at 
the  hands  of  those  with  whom  his  duties  bring  him  in  con- 
tact. But  even  if  it  were  otherwise,  and  for  the  sake  of 
the  argument  conceding  the  absurd  proposition  that  the 
general  public  has  a  right  to  regard  and  treat  him  as  a 
mere  machine,  every  one  must  be  held  to  do  so  at  his  own 
peril ;  for  the  general  public  is  bound  to  take  cognizance 
of  and  warning  from  the  widely  known  fact  that,  under  the 
laws  of  nature  by  which  such  a  'fearfully  and  wonderfully' 
constructed  'machine'  is  governed,  however  harmless  it  may 
be  when  handled  in  a  proper  and  legitimate  manner,  it 
may  nevertheless  become  an  instrument  of  more  or  less 
danger  when  wrongfully  subjected  to  outrageous  and  in- 
excusable misuse. 

"Ulnder  such  circumstances  as  are  detailed  in  the  first 
head  note,  it  would  not  reasonably  be  expected  that  the 
average  conductor  would  remain  a  nicely-ad justed,  well- 
regulated  and  passive  functionary;  and  it  follows  that  the 
company  would  not  be  legally  responsible  for  the  conse- 
quences of  its  conductor,  thus  goaded  into  a  state  of  ex- 
citement, exasperation  and  resentment,  should  himself  do 
wrong  by  resorting  to  great  and  unnecessary  violence ;  pro- 
vided, of  course,  that  the  insult  and  abuse  to  which  he  was 
subjected  were  of  such  a  nature  as  naturally  to  excite  his 
passions  and  render  him  unfit  to  perform  in  a  proper  and 
lawful  manner  the  duty  he  owed  his  master  and  the  latter's 
patrons.  One  who  voluntarily,  and  by  his  own  miscon- 
duct, places  it  beyond  the  power  of  a  master  to  protect 
him,  surely  cannot  complain  of  an  omission  to  do  so.  Es- 
pecially is  this  true  where  he  practically  invites  the  mas- 
ter's servant  to  disregard  and  abandon  his  official  duties 
and  enter  into  a  personal  encounter  on  his  own  account  and 
upon  his  individual  responsibility." 
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We  are  of  opinion,  however,  that  the  holding  in  the 
Shropshire  ease,  just  quoted  from,  has  no  application  in  the 
case  at  bar,  because  of  the  wholly  dissimilar  state  of  facts. 
In  the  Shropshire  case,  as  stated  in  the  head-note  referred 
to  in  the  quotation  just  made,  a  conductor  undertook  to 
expel  from  a  car  one  who  was  not  entitled  to  ride  thereon 
and  who  had  refused  to  alight,  and  challenged  the  con- 
ductor to  attempt  to  put  him  off,  and  then  committed  a 
violent  assault  upon  the  conductor  upon  his  proceeding  in 
a  lawful  manner  to  make  the  expulsion.  In  response  to 
the  attack  the  conductor  resented  with  unnecessary  vio- 
lence, the  violence  consisting,  as  is  shown  by  the  opinion, 
in  kicking  the  intruder.  In  that  case  the  unnecessary  force 
used  by  the  conductor  was  a  part  of  one  continuous  trans- 
action in  which  the  conductor  had  been  unnecessarily  as- 
saulted by  the  intruder  and  where  the  intruder  had  not 
in  any  sense  been  disabled.  In  the  case  at  bar,  on  the 
contrary,  Payne  had  been  knocked  into  unconsciousness 
and  had  necessarily  ceased  the  assault  as  was  apparent  to 
the  motorman,  and  while  lying  bleeding  and  wholly  dis- 
abled he  was  dragged  out  of  the  car,  his  head  bumping  as 
it  went  out  and  down  the  steps  and  onto  the  street,  and 
there  left  in  a  place  that  exposed  him  to  the  greatest  dan- 
ger, and  that,  too,  when  the  motorman  displayed  all  the 
traits  of  being  perfectly  cool  and  not  acting  under  the  least 
excitement.  We  think  the  rule  applicable  here  is  announced 
and  applied  in  the  case  of  Mahoney  Valley  Railway  Co. 
V.  DePascale,  70  Ohio  State,  179,  185,  where  it  is  held 
that  provocation  on  the  part  of  the  injured  intruder  will 
not  excuse  the  railway  company  from  actual  damages. 
We  do  not  mean  to  hold  or  intimate  that  the  Shropshire 
case  is  unsound  on  its  facts,  but  only  that  the  facts  of  that 
case  and  the  case  at  bar  are  so  widely  different  that  it  has 
no  application  here.     Nor  is  it  meant  to  intimate  that  the 


STATE  OF  TEN^NESSEE.  621 


Railway  &  Light  Ck).  v,  Payne. 


motorman  had  no  right  to  put  Payne  off  the  car.  The  ques- 
tion at  issue  is  the  manner  of  his  doing  so. 

It  is  next  complained  that  the  trial  Court  charged  the 
jury  that  if  the  motorman  and  conductor  were  unfit  and 
unsuitable  persons  to  be  in  charge  of  the  car  to  the  knowl- 
edge of  the  railway  company,  and  the  railway  company 
still  retained  them  in  its  service  it  would  be  a  ground  for 
recovering  such  damages  as  resulted  from  such  cause,  the 
ground  of  the  complaint  being  that  there  was  no  evidence 
of  the  unsuitableness  of  these  employes.  True  there  was 
no  evidence  of  the  unsuitableness  except  such  as  was  fur- 
nished in  the  instant  case,  but  the  Court  confined  the  right 
to  recover  for  unsuitableness  to  damages  that  might  flow 
therefrom,  and,  under  the  facts  of  this  case,  we  think  that 
could  not  be  misleading,  as  the  jury  in  no  event  could  have 
understood  it  to  mean  more  than  a  recovery  for  the  con- 
duct of  the  motorman  for  his  manner  of  leaving  Payne 
on  the  street  unattended.  In  other  words,  under  the  facts 
of  this  case,  we  think  the  jury  could  not  have  been  lead 
to  award  damages  not  otherwise  properly  recoverable. 

Another  complaint  is  that  the  Court  committed  error 
in  charging  the  law  as  to  exemplary  damages;  and  it  is 
also  assigned  as  error  that  the  amount  awarded  was  so 
excessive  as  to  indicate  passion,  prejudice  and  caprice.  We 
think  these  assignments  not  well  made.  According  to  the 
testimony  of  a  physician  called  by  the  Railway  &  Light 
Company,  Payne  was  seriously  injured,  the  lick  produc- 
ing concussion  of  the  brain.  It  is  also  shown  that  he  was 
in  the  hospital  for  eight  days,  and  wholly  disabled  from 
work  for  five  and  a  half  weeks ;  that  he  suffered  much  from 
his  injuries ;  that  he  was  earning  $7.00  a  week ;  and  that 
his  physician's  bills  amounted  to  $44.00.  Under  these 
facts  we  think  a  verdict  of  $300.00  shows  conclusively 
that  the  doctrine  of  exemplary  damages  did  not  enter  into 
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the  consideration  of  the  jurj^;  that  no  amount  was  allowed 
in  excess  of  actual  damages,  and  that  therefore  these  as- 
signments should  be  overruled. 

As  to  the  suggestion  made  in  the  brief  of  coimsel  for  the 
Railway  &  Light  Company  that  no  damages  are  shown  to 
have  resulted  from  the  manner  of  ejecting  Payne  and  leav- 
ing him  on  the  street  unconscious  and  unattended,  we  think 
this  untenable.  Although  he  had  been  rendered  uncon- 
scious he  was  still  entitled  to  be  taken  off  the  car  in  a 
proper  manner  and  left  in  a  proper  place,  and  he  is  no 
less  entitled  to  damages  because  of  the  manner  of  his  ejec- 
tion and  the  place  left  than  if  he  had  not  been  previously 
rendered  unconscious  by  the  motorman. 

In  what  we  have  said  herein  we  have  treated  the  case 
just  as  if  the  verdict  and  judgment  had  been  altogether 
on  what  occurred  in  ejecting  Payne  and  leaving  him  on 
the  street,  and  this  for  the  reason  that  the  assignments  re- 
quire such  treatment  of  it.  It  can  be  here  remarked,  how- 
ever, that  if  the  jury  believed  defendant  and  his  witnesses 
there  was  a  substantial  basis  for  recovery  for  the  as- 
sault committed  on  Payne  which  felled  him  to  the  floor  of 
the  car  and  rendered  him  unconscious.  As  to  what  theory 
the  jury  based  its  verdict  on  is  not  shown  and  not  material. 

Finding  no  error  in  the  matter  complained  of,  the  judg- 
ment of  the  trial  Court  is  affirmed,  with  costs. 
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E.  W.  Bbyan  v.  S.  R.  Pubnell. 

Writ  of  certiorari  denied  at  Nashville,  1914. 

1.  Real  ESbtate   Bbokeb's   Compensation.     Transaction   variant 

from  original  term.    Scheme  to  defeat. 

A  land  owner  who  has  listed  his  real  estate  with  a  broker  for 
the  purpose  of  securing  a  purchaser  cannot  defeat  the  fees  or 
commission  of  the  latter  by  himself  taking  the  negotiations 
out  of  the  hands  of  the  broker  or  by  entering  into  a  slightly 
different  arrangement  and  sale  when  the  agent  had  produced 
a  purchaser  and  had  virtually  induced  the  sale,  especially 
when  the  landowner  enters  into  new  negotiations  for  the 
avowed  purpose  of  defeating  the  broker*s  claim  to  compensa- 
tion. 

2.  Same.    An  exchange  a  sale  in  the  sense  of  agreement  to  pay 

commissions. 

Where  a  real  estate  broker  is  entitled  to  commissions  on  a  sale 
of  real  estate,  and  the  land  is  disposed  of  by  an  exchange  for 
other  realty  and  a  certain  amount  "to  boot."  he  is  entitled  to 
commission  to  be  estimated  upon  the  whole  value  of  the  prop- 
erty. 


From  Wilson  County. 


Appeal  from  the  Chancery  Court  of  Wilson  County. 
J.  W.  Stout^  Chancellor. 

H.  S.  Stratton  for  Complainant. 

E.  E.  Beard  for  Defendant. 

Mr.    Justice   IIuoiies   delivered   the   opinion   of   the 
Court. 
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E.  W.  Bryan,  a  real  estate  agent,  brought  this  suit  in 
the  Chancery  «Court  of  Wilson  County  against  S.  E.  Pur- 
nell,  to  recover  an  amount  alleged  to  be  due  him  as  com- 
missions on  a  sale  of  real  estate.  Purnell  answered,  deny- 
ing liability.  Proof  was  taken  by  both  sides  to  the  litiga- 
tion, after  which  the  case  was  tried  before  the  Chancellor, 
with  the  result  that  the  issues  were  found  in  favor  of  com- 
plainant and  a  decree  rendered  thereon  for  $750.00.  De- 
fendant appealed,  and  assigns  errors,  insisting  that  no 
decree  should  have  been  rendered  against  him — that  he 
was  not  and  is  not  indebted  to  complainant  in  any  amount. 

The  material  facts  and  contentions  of  the  parties  are 
these:  On  March  3,  1913,  Mr.  Purnell,  the  defendant, 
signed  a  paper-writing  authorizing  complainant,  Mr. 
Bryan,  to  negotiate  a  sale  of  a  certain  tract  of  land  then 
belonging  to  Pumell,  estimated  to  contain  five  hundred 
and  twenty  acres,  listing  the  property  at  $80.00  per  acre, 
and  agreeing  to  pay  a  commission  of  two  and  one-half  per 
cent  upon  that  price  "provided  you  (Bryan)  sell  or  fur- 
nish me,  either  directly  or  indirectly,  name  of  party  to 
whom  I  may  sell ;"  and  providing  further,  that  "If  I  sell 
or  offer  for  sale  for  less  price  than  listed  I  herewith  agree 
to  pay  commission  as  if  sale  was  made  by  agent;"  and, 
according  to  the  contract,  commissions  were  made  due  and 
payable  when  the  sale  was  made  under  its  provisions.  This 
contract  was  to  be  in  force  for  twelve  months  from  its 
date.  After  the  contract  was  entered  into  Mr.  Bryan,  the 
agent,  put  forth  efforts  to  find  a  purchaser  for  the  prop- 
erty, taking  men  on  the  farm  and  showing  it  to  them,  and 
corresponding  with  other  prospective  purchasers,  and 
spending  some  money  in  advertising  the  property  for  sale. 
Among  the  parties  he  negotiated  with  as  prospective  pur- 
chasers was  a  Mr.  Prowell,  but  Mr.  Prowell  indicated  that 
he  would  not  pay  exceeding  $60.00  per  acre  for  the  lands. 
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Mr.  Bryan  communicated  with  Mr.  Purnell  in  regard  to 
having  Mr.  Prowell  look  at  the  farm  with  a  view  of  pur- 
chasing at  $60.00  per  acre,  but  never  at  any  time  was  told 
by  Purnell  that  he  would  sell  at  that  price.  At  the  time 
Bryan  began  trying  to  sell  PumelFs  farm  to  Prowell, 
Prowell  owned  another  farm,  which  it  appears  he  desired 
to  sell.  After  these  eiforts  had  been  continued  by  Bryan 
to  sell  to  Prowell  the  Purnell  farm,  but  without  effect,  be- 
cause of  the  price  at  which  it  was  listed  with  him,  Prowell 
sold  his  farm  to  one  Baines  at  the  price  of  $25,000.00. 
That  sale  was  made  in  August,  1913.  Baines  and  Pur- 
nell were  brothers-in-law,  Mrs.  Baines  being  a  sister  of 
Mr.  Pumell.  After  Baines  had  bought  the  Prowell  farm, 
and  in  October,  1913,  which,  it  is  seen,  was  still  within 
the  year  that  Bryan  had  in  which  to  find  a  purchaser  for 
the  Purnell  lands,  Mr.  Purnell  and  Mr.  Baines  made  a 
trade  by  which  they  exchanged  lands.  Baines  and  wife 
deeded  the  lands  that  Baines  had  bought  from  Prowell  to 
Pumell,  and  Prowell  and  wife  executed  a  deed  conveying 
to  Baines  the  lands  listed  with  the  agent,  Bryan.  Baines 
and  wife  thereupon,  on  the  same  day,  conveyed  the  land 
that  liad  just  been  deeded  to  them  by  Pumell  to  Prowell. 
In  fact,  Prowell,  Baines  and  Purnell  were  all  present 
when  these  last  trades  were  negotiated  and  agreed  upon, 
and  it  was  arranged  between  Baines  and  Prowell,  before 
Purnell  and  Baines  exchanged  farms  that  Prowell  would 
take  the  lands  that  Baines  was  to  get  from  Pumell  at  the 
price  of  $30,000.00,  and  he  did  take  them  at  that  price. 
The  exchange  of  lands  between  Pumell  and  Baines  w^as 
not  an  even  exchange,  or  an  exchange  of  one  for  the  other, 
but  Baines,  in  addition  to  conveying  his  lands  to  Pur- 
nell, gave  him  $2,500.00  "to  boot,"  as  the  parties  express 
it.  So  it  is  seen  that  by  virtue  of  these  various  deals 
Prowell,  the  man  that  Bryan,  the  real  estate  agent,  at- 
40 
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tempted  to  sell  the  Purnell  lands  to,  became  finally  the 
owner  of  those  lands,  and  Purnell  became  the  owner  of  the 
Prowell  lands,  all  within  the  life  of  the  contract  Pumell 
had  entered  into  with  the  real  estate  agent,  but  Purnell 
had  not  conveyed  directly  to  Prowell  and  Prowell  had  not 
conveyed  directly  to  Purnell,  each  having  conveyed  to 
Baines  and  received  a  deed  from  him. 

Xt)w,  it  is  the  contentions  of  Bryan,  the  real  estate 
agent,  first,  that  the  conveyance  by  Purnell  to  Baines  and 
from  Baines  to  Prowell  were  simply  means  resorted  to  by 
Pumell  and  Baines  for  the  purpose  of  defeating  the  pay- 
ment of  his,  Bryan's  commissions;  and  that,  the  transac- 
tions being  thus  colorable,  he  should  be  treated  as  having 
made  the  sale  of  Purnell's  lands  and  awarded  commis- 
sions therefor;  second,  that  in  any  event  the  exchange  of 
lands  between  Pumell  and  Baines  in  which  Baines  re- 
ceived $2,500.00  "to  boot"  was  a  sale  by  Pumell  within 
the  meaning  of  the  contract  between  him,  Bryan  and  Pur- 
nell, at  less  than  $30,000.00,  and  that  therefore  he  should 
be  allowed  commissions  under  the  provisions  of  the  con- 
tract to  the  effect  that  if  Purnell  sold  for  less  than  $80.00 
per  acre  he  would  pay  Bryan  two  and  one-half  per  cent 
commission;  and  we  are  of  opinion  that  in  either  view 
of  the  case  the  decree  of  the  Chancellor  should  be  affirmed. 

The  evidence  discloses  that  at  the  time  the  trades  were 
agreed  on  by  virtue  of  which  Pumell  got  the  lands  that 
Baines  had  previously  bought  from  Prowell  and  Prowell 
got  the  Purnell  lands  there  was  a  suggestion  that  Pumell 
simply  deed  directly  to  Prowell  rather  than  first  deed  to 
Baines  and  then  have  Baines  deed  to  Prowell,  but  that  this 
course  was  objected  to;  and  Mr.  Prowell  swears  that  Baines 
gave  as  his  reason  for  not  wanting  that  course  taken  that 
he  wanted  to  *Modge  the  real  estate  man."  Another  wit- 
ness present  at  the  same  time,  when  asked  what  was  said 
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by  the  parties  as  to  the  reason  for  making  the  several  deeds 
instead  of  making  one  dee<l  direct  from  Pumell  to  Prowell, 
answered  by  saying,  "to  save  the  real  estate  commission 
on  the  place,  the  way  I  understood  it ;"  and,  although  Pur- 
nell  and  Baines  deny  that  any  such  reason  existed,  Mr. 
Baines  in  his  testimony  but  qualifiedly  denies  remarks 
that  Mr.  Prowell  and  the  other  witness  swear  were  made, 
saying  that  he  thinks  something  was  said  at  the  time  the 
deeds  were  drawn  about  a  real  estate  agent,  but  that  it 
was  not  about  "dodging"  him.  He  explains  further  that 
Mr.  Purnell  had  already  explained  to  him  that  he, 
Pumell,  "had  taken  the  place  away  from  the  real  estate 
man  or  ordered  him  not  to  sell  further."  He  admits  that 
he  had  thought  about  the  effect  the  transactions  would  have 
on  the  agent's  commissions.  Mr.  Purnell  does  not  deny 
having  told  Baines  that  the  land  had  been  taken  out  of 
the  hands  of  the  real  estate  agent,  but  admits  in  his  testi- 
mony that  in  fact  the  contract  between  him  and  the  agent 
was  still  subsisting;  and  he  says  he  does  not  remember 
hearing  anything  said  about  dodging  the  payment  of  com- 
missions, and  that  the  question  of  commissions  did  not  en- 
ter his  mind  when  the  trades  were  being  made.  He  ex- 
plains further,  however,  that  he  considers  that  "an  ex- 
change and  a  sale  are  two  different  things,"  which  expla- 
nation is  given  as  his  reason  for  not  wanting  to  pay  com- 
missions. All  parties  agree,  in  effect,  that  in  the  transac- 
tions in  which  Purnell  and  Baines  exchanged  farms  the 
Pumell  farm  that  had  been  listed  with  the  real  estate 
agent  was  estimated  at  $30,000.00. 

Now,  under  the  circumstances  detailed,  we  are  of  opin- 
ion, first,  that  the  Chancellor  was  correct  in  finding  as  a 
fact  that  the  reason  why  Pumell  did  not  deed  or  convey 
directly  to  Prowell,  but  conveyed  to  Baines  and  Baines 
then  conveyed  to  Prowell,  was  to  defeat  the  payment  of 
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the  real  estate  agent's  commission,  and  that  therefore  the 
commissions  are  justly  due  and  should  be  paid;  and,  sec- 
ond, independent  of  this  matter,  we  are  of  opinion  that, 
treating  the  transactions  between  Purnell  and  Baines  as 
nothing  more  than  an  exchange  of  real  estate  made  with- 
out any  thought  or  intention  of  defeating  the  payment  of 
commissions  to  the  real  estate  agent,  still  commissions 
should  be  held  due  and  payable. 

In  Walker's  Law  of  Real  Estate  Agency,  section  185, 
is  found  a  proposition  that  covers  this  situation.  It  is 
there  said: 

"Where  a  broker  is  entitled  to  commissions  on  a  sale  of 
real  estate,  and  the  land  is  disposed  of  by  an  exchange  for 
a  certain  amount  to  boot,  his  commission  is  to  be  estimated 
upon  the  w^hole  value  of  the  property.  Carle  v.  Pwrent, 
Montreal  (Can.),  L.  Rep.,  5  Q.  B.,  451." 

We  find  nothing  in  the  case  of  Nance  v.  Smith,  10 
Cates,  349,  specially  relied  on  by  counsel  for  defendant, 
or  in  any  of  the  other  cases  relied  on,  in  conflict  with  the 
authority  we  have  just  quoted,  and  deem  it  unnecessary 
to  go  into  any  review  of  those  cases. 

With  regard  to  the  contention  that  there  was  no  consid- 
eration to  support  the  contract  entered  into  beween  Bryan 
and  Purnell,  and  that  therefore  this  suit  cannot  be  main- 
tained, sufficient  answer  is  found  in  the  fact  that,  after 
the  contract  was  entered  into,  Bryan  in  his  efforts  to  find 
a  purchaser  performed  labor  and  expended  money,  and  in 
those  efforts  had  interested  Prowell,  the  very  man  that  in 
the  series  of  trades  became  the  owner  of  the  lands,  in  their 
purchase.  Clearly  Purnell  should  not  be  permitted  to 
place  his  property  with  the  agent,  see  the  agent  put  forth 
efforts  and  expend  money  in  trying  to  find  a  purchaser, 
and  then  become  a  party  to  a  series  of  transactions  by  which 
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a  proposed  purchaser  found  by  the  agent  becomes  the  owner 
within  the  life  of  the  contract^  and  then  say  to  the  agent 
who  first  interested  the  purchaser  that,  although  he  (the 
agent)  has  spent  his  money  and  put  forth  his  efforts  and 
found  one  willing  to  buy  at  $30,000.00,  yet  he  is  not  en- 
titled to  commissions  because  there  was  no  consideration 
for  the  contract  entered  into  between  him  and  the  agent. 
He,  Pumell,  prevented  the  agent  from  selling  to  Prowell 
at  $30,000.00  by  refusing  to  take  that  amount  direct,  but 
by  a  series  of  transactions,  one  of  the  ultimate  objects  of 
which  was  for  Prowell  to  get  the  lands  at  that  simi,  seeks 
to  avoid  the  payment  of  conmiissions.  This  he  cannot  do. 
Bryan  did,  indirectly,  if  not  directly,  furnish  the  pur- 
chaser who  by  the  series  of  transactions  got  the  lands  at 
the  price  he  was  willing  to  pay  when  Bryan  approached 
him,  and  under  the  terms  of  the  contract  he  is  entitled  to 
commissions.  In  no  view  of  the  case  can  this  conclusion 
be  avoided. 

There  is  no  error  in  the  decree  of  the  Chancellor,  and 
it  is  affirmed,  with  costs. 


630  COUET  OF  CIVIL  APPEALS, 


Rosenbaum  v.  Herion. 


Joseph  Rosenbaum  v.  Ed  Herbon. 


Affirmed  by  Supreme  Court,  at  Knoxville,  1914. 

1.  Attachment  Accompanied  by  Summons  Served.     Latter  he- 

comes  leading  process. 

Where  In  an  attachment  suit  an  ordinary  summons  is  issued 
simultaneously  with  the  writ  and  is  served  upon  the  defend- 
ant it  becomes  the  leading  process  and  the  attachment  becomes 
ancillary. 

2.  Same.    Sufficiency  of  warrant  tested  by  its  averments  alone. 

In  such  case  the  question  as  to  whether  the  warrant  states  a 
cause  of  action  must  be  determined  upon  its  face,  unaided  by 
the  statements  in  the  attachment  or  the  affidavit  therefor. 

3.  Justices  Warrant.    Failure  to  disclose  nature  of  action  void, 

A  Justice's  warrant  which  does  not  contain  language  indicat- 
ing the  nature  and  cause  of  the  action  and  conveys  no  notice 
of  its  nature  to  the  defendant  is  absolutely  void  and  Judg- 
ment thereon  should  be  arrested. 

4 

4.  Damages  Excessive.     Erroneous  instructions    uHth    reference 

thereto  harmless  error.    Also  with  respect  evidence  cured. 

An  assignment  of  error  that  the  Court  erroneously  instructed  the 
jury  with  reference  to  the  measure  of  damages  and  that  error 
was  committed  with  respect  to  the  introduction  of  evidence  as 
to  the  extent  of  damages  will  not  be  sustained  whra  it  is 
manifest  that  the  Jury  did  not  return  a  verdict  for  an  amount 
exceeding  that  to  which  plaintiff  was  entitled  under  any  as- 
pect of  the  case. 

5.  Gontinuance,  Application  thebefor.    Review  of  action. 

The  rule  obtaining  when  the  bUl  of  exceptions  fails  to  disclose 
all  that  was  submitted  to  the  Court  upon  a  motion  for  new 
trial  will  be  applied  to  the  action  of  the  Court  in  denying  a 
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continuance  wbere  it  is  shown  that  oral  testimony  not  in- 
cluded in  the  bill  of  exceptions  was  heard.  It  is  essential 
in  such  case  that  the  bill  of  exceptions  show  that  it  contains 
all  the  evidence  heard. 


From  Hamilton  County. 


Littleton,  Littleton  &  Littleton  for  Plaintiff  in 
Error. 

T.  Pope  Shephebd  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

An  automobile  belonging  to  Ed  Herron,  going  along  a 
road  or  drive  leading  up  Walden's  Ride  in  Hamilton 
County,  collided  with  an  automobile  going  down  the  ridge 
along  the  same  drive,  and  was  damaged.  Herron  sued 
Kosenbaum  to  recover  for  the  damage  done  to  his  ma- 
chine, bringing  his  suit  by  attachment  before  a  Justice  of 
the  Peace.  Kosenbaum  was  a  non-resident  of  the  State 
of  Tennessee,  and  the  atachment  was  sued  out  on  that 
ground.  A  summons  was  issued  contemporaneously  with 
the  attachment,  and  it  appears  from  the  return  of  an  offi- 
cer that  the  summons  was  served,  but  there  is  nothing  to 
indicate  that  the  attachment  was  served  unless  such  can 
be  inferred  from  the  fact  that  the  Justice  of  the  Peace 
in  rendering  judgment  rendered  it  in  favor  of  plaintiff 
Herron  and  against  defendant  Rosenbaum  for  $245.00 
and  costs,  and  recited  therein  that  '^judgment  is  entered 
against  C.  E.  James,  surety  on  the  replevin  bond,  for 
$500.00  to  be  satisfied  by  return  of  property  attached  or 
settlement  of  judgment  against  the  defendant"     Clearly 
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this  language  of  the  judgment  taken  alone  would  indicate 
that  the  automobile  had  been  attached  and  a  replevin  bond 
given  by  Eosenbaum  in  lieu  of  it,  but,  as  already  stated, 
the  oflScer's  return  fails  to  show  that  the  attachment  was 
levied,  and  no  replevin  bond  appears  in  the  record.  Rosen- 
baum appealed  to  the  Circuit  Court,  and  the  case  was 
there  tried  before  the  Circuit  Judge  and  a  jury,  and  a 
verdict  rendered  for  $393.25  in  favor  of  Herron  and 
against  Rosenbaum,  but  on  motion  for  a  new  trial  the 
Court,  being  of  opinion,  as  the  record  recites,  that  the  ver- 
dict was  excessive  by  $100.00,  rendered  final  judgment 
for  only  $293.25.  The  defendant  below  then  moved  the 
Court  to  arrest  the  judgment  on  the  ground  that  neither 
the  summons,  the  original  attachment,  nor  the  affidavit  for 
the  attachment  stated  any  cause  of  action.  This  motion 
was  overruled,  and  defendant  appealed  to  this  Court,  and 
has  here  assigned  errors. 

We  will  first  consider  an  assignment  to  the  effect  that 
the  trial  Court  committed  error  in  failing  to  arrest  the 
judgment. 

The  affidavit  for  the  attachment  sets  out  that  Herron, 
the  plaintiff  below,  made  oath  to  the  effect  that  Rosenbaum 
was  indebted  to  him  "in  the  sum  of  $500.00  for  damages 
negligently  caused  to  automobile;  that  said  claim  is  just, 
due  and  unpaid,  and  that  said  debtor  of  defendant  resides 
out  of  the  State  of  Tennessee;"  while  the  writ  of  attach- 
ment issued  thereon  simply  commanded  that  the  estate  of 
Joseph  Rosenbaum,  or  so  much  thereof  as  shall  be  of  value 
sufficient  to  satisfy  the  debt  or  judgment  of  plaintiff,  be 
attached;  while  the  summons  is  in  the  following  language: 
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"State  of  Tennessee  : 
Hamilton  County. 

"To  Any  Lawful  Officer  of  Said  County: 

"Summon  Joseph  Rosenbaum  to  appear  before  H.  F. 
Lawrence,  J.  P.,  at  his  office  at  Chattanooga,  Tenn.,  to 
answer  the  complaint  of  E.  D.  Herron  in  a  civil  suit  for 
$500.00  commenced  by  original  attachment  returnable  be- 
fore said  J.  P.    This  I7th  day  of  September,  1913. 

"W.  F.  Lawbence,  J.  Pr 


It  is  seen  that  the  only  place  where  there  is  any  eifort 
to  set  out  or  state  the  cause  of  action,  or  which  purports 
to  give  notice  to  defendant  of  the  nature  of  the  "com- 
plaint" he  was  called  upon  to  answer,  is  found  in  the  affi- 
davit, and  the  only  statement  therein  found  which  gives 
such  notice  is  that  Rosenbaum  is  indebted  to  Herron  "in 
the  sum  of  $600.00  for  damages  negligently  caused  to 
automobile."  The  summons  which  issued  only  commanded 
that  Rosenbaum  be  summoned  to  answer  the  complaint  of 
Herron  in  a  civil  suit  for  $500.00  commenced  by  original 
attachment,  but  gives  absolutely  no  notice  of  what  the  suit 
was  about,  or  how  the  claim  had  originated ;  and  the  ques- 
tion is,  is  this  a  sufficient  statement  of  the  cause  of  action  ? 
The  settlement  of  this  question,  of  course,  depends  on  the 
provisions  of  our  statutes. 

Shannon's  Code,  section  5222,  provides  that  "In  all 
suits  commenced  by  original  attachment  in  any  Court  of 
record,  or  before  a  Justice  of  the  Peace,  it  shall  be  the 
duty  of  the  Clerk  or  Justice  issuing  the  attachment,  upon 
application  of  the  plaintiff,  to  issue  a  summons  also 
against  the  defendant  for  the  same  cause  of  action."  And 
section  5223  provides  that  "The  summons  shall  be  in  the 
usual  form,  and,  in  addition,  shall  notify  the  defendant 
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that  an  original  attachment  suit  has  been  commenced 
against  him,  and  shall  be  returned  to  the  same  Court  or 
Justice  as  the  attachment." 

Clearly  the  requirement  that  "The  summons  i^hall  be  in 
the  usual  form/'  has  reference  to  the  summonses  pro- 
vided for  in  the  preceding  section,  which,  by  its  express 
terms  includes  the  summons  issued  either  by  'the  Clerk 
or  Justice  issuing  the  attachment,"  and  necessarily  means 
that  when  the  suit  is  brought  in  a  Court  of  record  the 
summons  issued  thereon  shall  be  in  the  usual  form  of  sum- 
monses issued  from  such  Court  notifying  defendants  of 
the  bringing  of  suits  against  them,  which  form  is  pre- 
scribed by  Shannon's  Code,  section  4520;  while  when  the 
suit  is  brought  before  a  Justice  of  the  Peace  the  summons 
shall  be  in  the  usual  form  for  such  summonses,  which  in 
that  case  is  prescribed  by  a  different  statute  found  in  Shan- 
non's Code,  section  6958.  The  question  then  is,  this  case 
being  brought  before  a  Justice  of  the  Peace,  does  the  sum- 
mons conform  to  the  provisions  of  the  Code  applicable 
thereto?  And  it  is  clear  it  does  not,  as  it  does  not  state 
any  cause  of  action  whatever.  Under  the  holding  in  Rail- 
road V.  Flood,  14  Cates,  56;  and  Railroad  v.  Davis,  19 
Cates,  167,  this  summons  is  wholly  insufficient,  and  the 
judgment  rendered  tJhereon  should  have  been  quashed,  un- 
less the  fact  that  the  case  is  an  attachment  case,  and  unless 
the  law  applicable  to  attachment  cases  requires  the  appli- 
cation of  a  different  rule.  We  are  of  opinion  that  it  does 
not  so  require.  We  are  further  of  the  opinion  that  it  is 
exceedingly  doubtful  if,  under  the  holding  in  the  case  of 
Railroad  v.  Davis,  supra,  the  affidavit  in  the  case  at  bar 
states  a  cause  of  action,  even  if  the  cause  of  action  could 
be  set  forth  therein.  In  the  Davis  case  the  cause  of  ac- 
tion was  stated  as  '^damages  for  personal  injuries,"  while 
the  affidavit  in  the  instant  case  states  the  cause  of  action  as 
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being  '^damages  n^ligently  caused  to  automobile,"  and 
it  is  doubtful  if  the  statement  "damages  negligently  caused 
to  automobile"  is  any  fuller  than  the  statement  "damages 
for  personal  injuries;"  but  we  do  not  regard  that  ques- 
tion before  us  for  decision,  and  therefore  do  not  pass  on  it. 

The  facts,  already  mentioned,  that  the  summons  in  the 
instant  case  issued  contemporaneously  with  the  attach- 
ment end  was  served,  we  regard  as  controlling;  and  that 
they  are  controlling  becomes  apparent  when  the  cases  of 
Bivins  v.  Mathews,  7  Bax.,  257,  and  Orubbs  v.  Colter, 
7  Bax.,  432,  are  read  and  considered,  each  in  the  light  of 
the  other.  In  the  Bivins-Mathews  case  the  very  statute 
carried  forward  into  Shannon's  Code  and  embodied  in  sec- 
tions 6222  and  5223,  parts  of  which  have  been  copied 
herein,  was  construed ;  and  it  was  held  that  "if  the  sum- 
mons is  served  on  the  defendant,  then  this  becomes  the 
leading  process  in  the  case,  the  attachment,  if  levied  on 
property,  taking  the  position  equivalent  to  an  ancillary  at- 
tachment, and  holding  the  property  until  the  termination 
of  the  litigation."  In  the  Grubbs-Colter  case  a  summons 
was  issued  and  served  after  the  attachment  was  issued  and 
levied,  and  it  was  there  held  that  this  did  not  change  the 
status  of  the  case,  that  the  attachment  having  been  issued 
and  levied  was  the  leading  process,  thus  emphasizing  the 
holding  in  the  Bivins-Mathews  case,  that  where  attachment 
and  summons  issue  together  and  the  summons  thus  issued 
is  served  the  status  of  the  case  is  thus  fixed  and  the  attach- 
ment, although  served,  is  merely  ancillary.  That  the 
holding  in  the  Bivins-Mathews  case  is  sound  is  evidenced 
by  the  fact  that  it  met  approval  in  the  later  case  of  Tem- 
pleton  V.  Mason,  23  Pickle,  625.  Still  another  case  in 
point  here  is  that  of  Walker  v.  Cottrell,  6  Bax.,  257. 
There,  construing  our  statutes  with  reference  to  attach- 
ments, it  was  held  that  "There  can  be  no  two  leading  writs 
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in  the  same  suit  against  the  same  defendant  at  the  same 
time." 

It  necessarily  follows,  then,  whether  the  attachment  in 
this  case  was  levied  or  not,  that  the  sunmions  became  and 
is  the  leading  process,  and  the  attachment  when  originally 
issued  became,  and  now  is,  no  more  than  an  ancillary  at- 
tachment; and  from  this  the  further  inevitable  conclu- 
sion is  that  the  summons,  to  be  valid,  should  be  sufficient 
as  a  summons,  and  not  being  so,  any  judgment  rendered 
on  it  is  void,  and  the  motion  in  arrest  should  have  been 
sustained. 

It  need  scarcely  be  said,  but,  to  avoid  any  misconcep- 
tion, it  is  proper  to  remark,  that  it  is  not  meant  to  hold  or 
state  that,  in  a  case  where  the  attachment  is  the  leading 
process,  the  summons  would  have  to  be  legally  sufficient 
to  make  any  judgment  under  the  attachment  valid;  our 
holding  applying  only  where  the  summons  is  the  leading 
process. 

There  are  other  assignments  of  error  in  the  case  which 
w^e  will  briefly  refer  to,  as  this  is  not  a  Court  of  last  re- 
sort, but  which,  if  its  decisions  were  final  it  would  perhaps 
not  deem  necessary  to  deal  with;  and  we  might  here  re- 
mark that  the  opinions  of  this  Court  are  often  made  longer 
than  they  would  be  if  this  were  a  Court  of  last  resort. 
This  results  from  the  fact  that  litigants  and  attorneys  are 
usually  enitled  to  have  all  questions  made  by  them  re- 
viewed here,  as  they  might,  or  the  losing  party  might,  want 
to  apply  for  a  writ  of  certiorari,  and  on  such  application 
he  w^ould  naturally  want  all  questions  before  our  Supreme 
Court,  and  would  perhaps  have  a  right  to  have  them  there, 
as  that  tribunal  might  not  agree  with  this  Court  that  some 
one  question  is  wholly  controlling. 

One  of  the  other  questions  made  is  that  there  is  no  evi- 
dence to  support  the  verdict  of  the  jury,  in  reply  to  which 
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it  is  necessary  to  say  only  that  there  was  evidence  to  the 
effect  that  the  machine  belonging  to  defendant  in  error 
while  going  up  a  mountain  road  or  drive  skidded  and  de- 
flected, throwing  it  from  that  side  of  the  road  to  its  right, 
and  that  at  that  time  Rosenbaum's  machine  was  coming 
down  the  road,  running  in  its  center,  at  a  rate  of  about 
twenty  miles  an  hour;  that  at  the  place  of  collision  there 
was  room  for  the  Kosenbaum  machine  on  the  side  to  its 
right ;  and  that  at  that  point  the  Rosenbaum  machine  was 
turning  a  curve,  and  was  being  operated  by  a  chauffeur 
who  was  unfamiliar  with  the  road ;  and,  in  addition  to  all 
this,  there  was  evidence  indicating  that  the  Rosenbaum  ma- 
chine failed  to  put  down  the  brakes  or  make  other  effort 
to  stop,  or  to  avert  the  collision  when  there  was  nothing 
to  prevent  its  stopping  or  taking  some  other  course  to  ac- 
complish the  purpose  indicated.  There  was  evidence,  it 
is  true,  indicating  that  the  Rosenbaum  machine  was  not 
running  at  an  excessive  rate  of  speed,  and  indicating  that  it 
was  not  running  in  the  center  of  the  road,  and  that  it  made 
efforts  to  avoid  the  collision ;  but  it  was  for  the  jury  to  say 
what  the  true  facts  were.  It  needs  but  be  stated  that  for  a 
machine  in  the  hands  of  one  unfamiliar  with  a  road  to  turn 
a  curve  at  the  rate  of  twenty  miles  an  hour  while  running 
down  hill  in  the  center  of  the  road  is  negligence;  and  for 
it  to  fail  to  take  steps,  by  putting  down  brakes  or  other- 
wise, to  avoid  a  collision,  when  within  its  power  to  do  so, 
is  too  palpable  a  neglect  of  duty  to  require  more  than  a 
statement  of  the  facts.  It  is  true  the  other  machine  was 
also  about  the  center  of  the  road,  but,  as  the  evidence  in- 
dicated, it  had  unavoidably  skidded  to  that  point. 

It  is  also  assigned  as  error  that  the  Court  permitted 
plaintiff  in  error  and  other  witnesses  to  testify,  over  ob- 
jection, as  to  the  reasonable  rental  value  of  Herron's  ma- 
chine while  it  was  laid  up  for  repairs,  and  that  the  Court 
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erred  in  charging  the  jury  that  if  Herron  was  entitled  to 
recover  he  was  entitled  to  such  an  amount  as  would  com- 
pensate him  for  the  injuries  done  to  his  machine  ''taking 
into  consideration  what  he  had  to  spend  in  repair  of  the 
car,  and  also  what  would  have  'been  the  reasonable  rental 
value  of  that  car;"  the  contention  being  that  evidence  of 
rental  value  was  incompetent,  and  that  the  jury  could  not 
consider  any  such  evidence,  and  should  not  have  been  told 
to  consider  it  in  arriving  at  a  verdict  in  the  case.  As  to 
the  complaint  at  the  action  of  the  Court  in  admitting  the 
evidence  referred  to,  it  need  but  be  said  that  there  was  no 
objection  to  that  evidence  at  the  time  it  was  offered ;  and 
as  to  the  charge  of  the  Court,  we  think  any  error  that  was 
committed  was  cured  by  the  Court's  limiting  its  judgment 
to  the  amount  shown  to  have  been  expended  by  Mr.  Her- 
ron in  repairing  the  car,  which  was  done  by  the  remitti- 
tur. This,  of  course,  eliminated  all  question  of  rental 
value,  there  being  no  controversy  whatever  as  to  the  ex- 
pense of  repairing,  and  thereby  cured  the  errors  com- 
plained of,  if  errors.    Railroad  v.  Martin,  5  Cates,  266. 

It  is  also  complained  that  the  Court  committed  error  in 
refusing  to  grant  a  continuance  because  of  the  absence  of 
certain  witnesses,  and  that  he  committed  error  in  not  grant- 
ing a  new  trial  because  of  newly  discovered  evidence.  There 
was  no  error  in  these  matters,  for  the  reason  that  the  record 
fails  to  show  that  reasonable  diligence  was  used  to  have  the 
witnesses  present  because  of  whose  absence  the  continu- 
ance was  sought,  and  in  not  obtaining  information  before 
the  trial  as  to  the  evidence  that  was  discovered  thereafter. 
In  truth,  the  record  shows  that  the  case  was  tried  before  a 
Justice  of  the  Peace  bv  one  of  a  firm  of  attomevs,  and 
in  the  Circuit  Court  by  another  attorney  of  the  same  firm, 
and  it  rather  clearly  appears  that  the  attorney  trying  the 
case  before  the  Justice  of  the  Peace  had  actual  knowledge 
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before  the  trial  in  the  Circuit  Court  of  the  so-called  newly 
discovered  evidence,  and  it  is  also  clearly  inferable  that 
Mr.  Bosenbaum  himself  had  knowledge  of  it. 

It  further  appears  that,  on  the  application  for  a  con- 
tinuance, the  Court  heard  oral  statements  made  by  counsel 
as  to  the  materiality  of  the  witnesses  because  of  whose  ab- 
sence the  continuance  was  sought,  and  as  to  the  circum- 
stances surrounding  their  absence,  and  that  on  the  motion 
for  a  new  trial  because  of  the  newly  discovered  evidence 
certain  affidavits  were  offered :  yet  the  record  fails  to  show 
that  on  the  application  made  for  a  new  trial  the  matters 
set  out  in  the  bill  of  exceptions  were  all  that  the  Court 
heard  on  the  motion,  and  it  fails  to  show  that  the  affida- 
vits sent  up  and  which  were  offered  on  the  application  for 
a  continuance  contained  all  that  the  Court  heard  on  the 
application.  Without  such  showing  this  Court  could  not 
in  any  event  reverse  the  action  of  the  trial  Court  in  fail- 
ing to  grant  either  the  continuance  or  the  new  trial,  for 
the  reason  that  when  the  trial  Court  hears  anything  in 
the  way  of  evidence  on  such  motions  it  is  as  necessary  to 
show  that  the  bill  of  exceptions  contains  all  that  was  then 
heard  as  it  is  to  make  such  showing  with  reference  to  evi- 
dence heard  in  the  trial  of  the  case  on  its  merits.  Eatherly 
V.  State,  10  Cates,  ,371 ;  Odeneal  v.  State,  128  Tenn.,  60. 

The  result  is  that  we  find  no  error  in  the  action  of  the 
trial  Court,  except  in  its  ruling  on  the  motion  to  arrest 
the  judgment,  but  because  of  that  error  the  judgment  of 
that  Court  is  reversed,  and  the  case  dismissed ;  and  defend- 
ant in  error  is  taxed  with  the  costs. 
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Bonner  Thomasson  v.  Western  Union  Telegraph 

Company. 

Affirmed  by  Supreme  Court,  at  Jackson,  1915. 

1.  Verdict.    Assignment  of  no  material  evidence  to  support.    Con- 

tradictory testimony. 

It  cannot  be  successfully  urged  under  an  assignment  that  there 
is  no  material  evidence  to  support  the  verdict  that  the  testi- 
mony of  plaintiff's  witnesses  is  contradictory  and  therefore 
not  worthy  of  belief. 

2.  Pleading  and  Practice.     Declaration  in  assault  and  battery. 

Excessive  force, 

A  party  who  uses  an  ordinary  or  simple  declaration  in  assault 
and  battery  may  recover  under  such  pleading  for  excessive 
force  used  in  the  exercise  of  a  right  or  prlvil^e.  In  such 
case  that  force  which  is  excessive  may  be  termed  a  battery.    • 


From  Shelby  County. 


Appeal  in  error  from  Circuit  Court  of  Shelby  County. 
A.  B.  PiTTMAN,  Judge. 

Anderson  &  Crabtree  for  Plaintiff  in  Error. 

Greer  &  Greer  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  case  was  brought  in  the  Circuit  Court  of  Shelby 
County  by  Bonner  Thomasson,  a  minor  suing  by  next 
friend,  against  Western  Union  Telegraph  Company  and 
C.  IT.  Carroll,  to  recover  damages  because  of  an  alleged 
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assault  and  battery  committed  on  him  by  Carroll,  who  at 
the  time  of  the  alleged  assault,  was  in  the  service  of  the 
telegraph  company  acting  as  a  district  manager.  Each 
defendant  filed  a  plea  of  not  guilty;  and,  on  the  issues 
made  by  the  declaration  and  the  pleas,  a  trial  had  before 
the  Circuit  Judge  and  a  jury  resulted  in  a  verdict  and 
judgment  against  both  defendants  in  favor  of  plaintiff  be- 
low, in  the  sum  of  $300.00,  $250.00  actual  damages  and 
$50.00  punitive  damages.  But,  on  motion  of  defendants 
below,  the  judgment  was  set  aside  and  a  new  trial  granted 
them.  A  wayside  bill  of  exceptions  was  made  up  at  that 
term  of  the  Court,  and  at  the  next  term  thereafter  the  case 
went  to  trial  a  second  time  on  the  same  evidence  offered  on 
the  first  trial,  the  evidence  as  preserved  in  the  wayside 
bill  of  exceptions  being,  by  consent,  used  on  the  second 
trial;  and  this  second  trial  resulted  in  a  verdict  in  favor 
of  defendants  below  and  a  judgment  dismissing  the  suit; 
and  from  that  judgment  plaintiff  below  appealed  to  this 
Court.  His  first  complaint  here  is  of  the  action  of  the 
trial  Court  in  setting  aside  the  judgment  for  $300.00  and 
granting  a  new  trial. 

It  was  argued  orally  before  this  Court,  and  is  said  in 
the  briefs  filed  on  behalf  of  Thomasson,  that  the  trial 
Court  set  aside  the  first  verdict  and  judgment  based  there- 
on and  granted  the  new  trial  because  of  the  preponderance 
of  testimony,  but  that  he  committed  error  in  finding  that 
the  evidence  preponderated  in  favor  of  defendants  below, 
that  instead  of  its  so  preponderating  all  the  credible  evi- 
dence was  in  favor  of  plaintiff  below;  and,  further  said 
and  argued  that  in  fact  there  was  no  credible  evidence  in 
support  of  the  theory  of  defendants  below,  and  that  there- 
fore this  Court  should  reverse  the  action  of  the  trial  Court 
in  setting  aside  the  first  judgment  and  enter  judgment  here 
on  the  first  verdict  of  the  jury.  These  contentions,  it  is 
41 
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seen,  when  they  are  analyzed,  really  do  no  more  than  in- 
vite this  Court  to  weigh  the  evidence  and  find  where  the 
preponderance  lies.  Further,  not  only  the  contentions  in- 
vite a  weighing  of  the  testimony,  but  when  the  record  is 
referred  to  it  is  found  that  there  was  much  testimony  in 
support  of  the  theory  of  defendants  below  to  the  effect  that 
no  assault  was  committed,  so  that  before  this  Court  could 
disturb  the  action  of  the  trial  Court  in  setting  aside  the 
first  verdict  it  would  in  fact  have  to  weigh  the  evidence. 
But  it  is  said  that  the  witnesses  offered  on  behalf  of  defend- 
ants so  contradicted  themselves  that  they  destroyed  the  tes- 
timony of  each  other,  thus  leaving  no  testimony  in  favor  of 
defendants  below. 

The  theory  that  this  Court  should  weigh  the  testimony 
is  without  legal  foundation;  the  matter  of  weighing  the 
testimony  after  the  jury  has  reurijed  a  verdict  is  for  the 
trial  Court,  and  when  he  has  acted  if  there  is  any  material 
evidence  to  support  his  action  this  Court  cannot  disturb 
it  by  any  process  of  weighing  tlie  testimony.  Spoke  & 
Handle  Co.  v.  Thomas^  114  Tenn.,  458. 

That  the  testimony  of  defendants  below  was  so  contra- 
dictory as  that  it  all  becomes  immaterial  or  no  testimony 
is  without  foundation  in  law  or  in  fact.  Carroll  testified 
there  was  no  assault,  and  in  that  he  was  directly  corrobo- 
rated by  the  testimony  of  others  who  were  present  and  saw 
the  occurrences  out  of  which  the  suit  grew.  One  of  the 
witnesses  actually  used  the  expression  that  he  "saw  the 
controversy  or  heard  it  just  as  related  by  C.  H.  Carroll," 
and  four  others  all  joined  in  a  conunon  statement,  or  their 
evidence  is  put  into  a  common  statement  in  the  bill  of  ex- 
ceptions, and  they  all  say  that  they  never  saw  Carroll  strike 
anv  blow,  one  of  the  acts  Thomasson  claims  constituted  the 
offense,  and  other  witnesses  who  testified  corroborated  Car- 
roll, except  as  to  certain  matters  which  Carroll  says  did 
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occur  which  they  say  they  did  not  see.  Clearly  this  is 
abundant  corroboration,  if  such  were  necessary.  But  if 
there  were  direct  contradictions  on  every  material  matter, 
such  would  not  have  the  effect  of  destroying  the  testimony, 
and  leaving  the  case  as  if  no  such  testimony  had  been  in- 
troduced. Clearly  contradictions  cannot  have  any  such 
effect.  If  A.  swears  that  a  certain  thing  is  true  and  B. 
swears  directly  to  the  contrary  who  can  say  that  neither 
has  told  the  truth  though  they  were  both  offered  by  the 
same  litigant  ?  It  is  for  the  triers  of  fact  to  weigh  their 
testimony  and  say  what  the  truth  is.  In  like  manner  B., 
C.  and  D.  cannot  simply  destroy  the  testimony  of  A.  What 
A.  has  sworn  might  be  true  though  ever  so  many  have  tes- 
tified to  the  contrary.  The  truth  to  be  gotten  from  such 
conflicts  is  necessarily  to  be  left  to  the  triers  of  fact,  and 
an  Appellate  Court  cannot  say  that  the  testimony  of  any 
witness  has  simply  been  destroyed  and  ceased  to  exist  as 
if  never  given,  by  the  swearing  of  others  to  the  contrary. 
The  first  assignment  of  error  is  therefore  overruled. 

By  the  second  assignment  the  charge  of  the  Court  to 
the  jury  is  complained  of,  and  in  order  to  intelligently 
consider  that  assignment  it  becomes  necessary  to  state  the 
contentions  of  the  parties  as  disclosed  by  the  pleadings  and 
the  evidence  adduced  on  the  trials  below.  Tbomasson  al- 
leges in  his  declaartion  that,  on  December  31,  1912,  he 
went  to  the  oflice  of  the  Western  Union  Telegraph  Com- 
pany for  the  purpose  of  collecting  an  amount  due  him,  and 
that  "while  in  the  defendant's  office  on  said  business  and 
while  discussing  same  with  the  defendant  Carroll,  who  is 
an  official  of  the  defendant  company,  and  who  was  at  the 
time  discharging  the  duties  of  settling  with  plaintiffs  and 
others  for  the  defendant  company,  the  said  C.  H.  Carroll 
acting  within  the  scope  of  his  employment  and  as  an  offi- 
cial of  said  company  and  as  an  individual,  violently  with- 
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out  cause  or  provocation  assaulted  plaintiff  who  is  a  minor, 
fourteen  years  of  age,  drew  a  revolver  on  him  and  threat- 
ened to  blow  out  his  brains,  seized  him  in  the  collar, 
dragged  hini  to  the  door  and  put  him  out  of  the  office,  and 
cursed  and  abused  plaintiff  in  the  presence  of  numerous 
and  divers  persons." 

It  was  disclosed  by  the  evidence  that  Thorn asson  had 
been  in  the  employ  of  the  Western  Union  Tel^raph  Com- 
pany as  a  messenger  boy,  and  with  other  boys  had  been  on 
a  strike,  but  the  strike  had  terminated,  and  the  company 
had  notified  the  boys  to  appear  at  its  office  in  the  city  of 
Memphis  in  the  afternoon  of  December  31,  1912,  and  re- 
ceive the  amounts  due  them  for  services  thev  had  rendered. 
When  they  gatlrered  for  this  puri)ose  they  were  required 
to  line  u})  on  the  outside  at  the  entrance  to  the  company's 
office,  and  enter,  one  at  a  time,  to  be  paid.  Thoniasson, 
when  it  came  his  turn  to  enter,  went  in  and  was  presented 
a  voucher  for  twelve  dollars  and  some  cents,  and  was  asked 
to  sign  it  as  a  receipt  showing  that  the  amount  was  in  full 
of  the  sum  due  him.  He  refused  to  sign  that  receipt  or 
voucher,  claiming  that  the  company,  owed  him  twenty-two 
dollars  and  some  cents,  said  he  would  not  sign  it  till  he 
was  paid  the  full  amount  due  him.  On  Thomasson's  doing 
this,  and  without  any  further  provocation  on  his  part,  ex- 
cept that  he  says  he  refused  to  sign  the  receipt  and  wait 
till  the  other  boys  were  paid  off  that  he  might  be  settled 
with,  and  without  his  being  so  much  as  ordered  out  of  the 
room,  according  to  his  statement,  Carroll,  acting  for  the 
telegraph  company,  slapped  him  in  the  face,  seized  him 
by  the  collar,  and,  with  the  statement  that  he  would  blow 
his  brains  out,  drew  a  pistol  on  him,  and  with  the  drawn 
revolver  took  him  to  the  door  and  ejected  him.  He  offered 
other  evidence  in  corroboration  of  his  statements  as  to 
the  manner  of  his  ejection.    He  testified  that  his  cheek  was 
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bruised  by  the  lick  Carroll  dealt  him.  Carroll,  on  the  other 
hand,  says  that  when  Thomasson  made  the  question  that 
something  more  than  $2^2.00  was  due  him,  he,  Carroll  re- 
quested him  to  sign  the  voucher,  go  away  and  return  the 
next  day  when  they  would  make  settlement  and  correct  any 
mistake  that  had  been  made,  and  that  Thomasson  refused 
to  do  this,  coupling  his  refusal  with  rough  language;  that 
he  then  requested  that  such  language  be  not  used  in  the 
presence  of  ladies,  there  being  at  the  time  some  ladies  in 
the  room,  and  that  it  was  then  he  took  him  by  the  collar 
of  the  coat  with  one  hand  and  lead  him  to  the  door;  that 
as  they  arrived  at  the  door  the  crowd  of  messenger  boys 
on  the  outside  were  making  demonstrations,  and  that  he, 
Carroll,  then  drew  his  pistol  for  the  purpose  of  keeping 
the  boys  on  the  outside  from  breaking  into  the  office,  say- 
ing in  effect  that  he  used  no  more  force  than  was  neces- 
sary to  cause  Thomasson  to  leave  the  office ;  and,  as  already 
stated,  Carroll  was  corroborated  in  his  statements  by  a 
number  of  other  witnesses,  though,  according  to  some  of 
the  witnesses  who  testified  for  defendants  below,  Carroll 
did  not  so  much  as  draw  a  pistol. 

It  is  seen  that  if  the  plaintiff  below  is  wholly  correct, 
he  was  assaulted  and  roughly  handled  without  any  justi- 
fication, but  if  Carroll  is  correct  as  to  ordering  the  boy  out 
of  the  room  and  the  boy's  refusing  to  go  and  he,  Carroll, 
then  used  no  more  force  than  necessary  to  put  him  out 
there  was  no  wrong  done,  while  if  Carroll  is  correct  only  as 
to  the  facts  justifying  his  ejecting  the  boy,  but  the  boy  is 
correct  as  to  the  excessive  force  used,  then  to  the  extent 
that  the  force  was  in  excess  of  that  necessary  and  proper 
Carroll  would  not  be  in  the  right.  It  is  here  proper  to 
say  that  Carroll  does  not  so  much  as  claim  that  the  boy 
resisted  the  efforts  to  eject  him. 
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With  the  case  made  out  by  the  pleadings  and  the  evi- 
dence just  set  out  the  Court  charged  the  jury,  among  other 
things,  as  follows:  "The  Court  instructs  you,  gentle- 
men of  the  jury,  that  the  issue  of  fact  which  determines 
whether  the  defendant  is  liable  or  not,  is  this:  Did  Car- 
roll strike  the  boy  merely  upon  the  boy's  refusal  to  accept 
the  money  and  sign  the  voucher;  or  did  Carroll  ask  him 
to  leave,  and  did  he  refuse  to  leave?  If  you  answer  that 
Carroll  struck  him  and  put  him  out,  and  abused  him 
merely  because  he  refused  to  accept  the  siun  tendered,  the 
defendant  is  liable.  But,  if  Carroll  told  him  to  go  away 
and  come  back  and  the  boy  refused  to  do  it,  then  Carroll 
had  a  legal  right  to  take  hold  of  him  and  put  him  out,  and 
it  is  immaterial  whether  he  drew  a  pistol  .on  him  or  not. 

"This  suit  is  brought  upon  the  theory  that  Carroll 
abused,  assaulted,  and  beat  him  without  any  provocation 
at  all.  This  is  not  a  suit  brought  to  recover  damages  for 
an  excessive  use  of  force  in  expelling  the  boy.  If  Car- 
roll told  the  boy  to  leave,  it  was  the  duty  of  the  boy  to  leave, 
and  if  he  refused,  then  Carroll  had  the  legal  right  to  ex- 
pel the  boy;  and  if  Carroll  used  more  force  than  was 
necessary  in  expelling  him,  the  company  would  be  liable 
if  there  was  a  suit  brought  here  upon  the  theory  that  Car- 
roll had  the  right  to  expel  him,  but  used  more  force  than 
was  necessary." 

The  contention  of  the  plaintiflF  in  error  is  that  this  por- 
tion of  the  charge  was  erroneous  in  that  it  made  the  case 
depend  on  the  sole  question  of  whether  or  not  Carroll  Jiad 
a  right  to  eject  the  boy  from  the  room,  and  did  not  permit 
a  recovery  in  the  event  Carroll  in  ejecting  the  boy,  if  he 
had  the  right  to  eject  him,  drew  a  pistol  on  him,  although 
it  was  not  necessary  to  draw  it,  and  used  unnecessary  vio- 
lence in  ejecting  him ;  and  we  are  of  opinion  this  conten- 
tion is  meritorious.    We  think  the  error  found  in  the  por- 
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tion  of  the  charge  set  out  arises  out  of  a  misconception 
of  what  is  meant  by  an  assault  or  an  assault  and  battery. 
In  our  view  an  act  or  a  series  of  acts  does  not  in  law  be- 
come an  assault  and  battery  until  it  has  reached  the  point 
of  being  excessive,  and  that  therefore  if  Carroll  used  no 
more  force  towards  the  boy  than  was  proper  and  neces- 
sary in  ejecting  him  there  was  no  assault  whatever;  and 
that  the  declaration,  in  charging  the  offense  committed  by 
Carroll  on  the  boy,  properly  construed,  comprehends  not 
only  that  force  used  toward  and  on  the  boy  that  had  no 
character  of  justification  whatever,  but  also  any  and  all 
unnecessary  force,  although  some  force  might  have  been 
necessary  and  proper,  and  that  therefore  the  issue  ten- 
dered by  the  declaration  and  made  up  by  the  pleas  of  not 
guilty  includes  either  character  of  assault;  that  is  an  as- 
sault or  an  assault  and  battery  where  there  were  no  cir- 
cumstances justifying  any  character  of  force  or  demon- 
stration, and  where  the  force  and  demonstration,  although 
to  an  extent  justified,  exceeded  the  point  of  justification, 
and  thereby  became  an  assault  or  an  assault  and  battery.. 

It  is  seen  that  the  portion  of  the  declaration  hereinbe- 
fore set  out  charge  that  Carroll  'Violently  without  cause 
or  provocation  assaulted  the  plaintiff,  .  .  .  drew  a 
revolver  on  him  and  threatened  him,"  seized  him,  dragged 
him,  cursed  and  abused  him,  etc.  These  charges,  we  think, 
are  broad  enough  to  include  the  case  where  there  was  no 
provocation  to  use  any  kind  of  force  or  where  the  force 
had  become  excessive  to  an  extent  not  justified,  be- 
cause in  either  event  it  would  be  an  assault  without  provo- 
cation, in  so  far  as  excessive  force  was  concerned ;  and  in 
this  view  of  the  law  we  think  we  are  borne  out  by  the  au- 
thorities. 

In  Rawl's  third  revised  edition  of  Bouvier's  Law  Dic- 
tionary, being  the  8th  edition  of  that  work,  issued  in  1914, 
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volume  1,  pages  253-4,  under  the  word  "assault,"  is  found 
the  following:  "An  unlawful  offer  or  attempt  with  force 
or  violence  to  do  a  corporeal  hurt  to  another. 

"Force  imlawfuUy  directed  or  applied  to  the  person 
of  another  under  such  circumstances  as  to  cause  a  well- 
founded  apprehension  of  immediate  peril.  Bish  Cr.  Law, 
648.     ... 

"Any  act  causing  a  well-founded  apprehension  of  im- 
mediate peril  from  a  force  already  partially  or  fully  put 
in  motion  is  an  assault:  4  C.  &  P.,  349;  9  Id.,  483,  626; 
Com.  V.  White,  110  Mass,  407 ;  State  v.  Davis,  23  N.  C, 
125,  35  Am.  Dec,  735;  State  v.  Crow,  23  N.  C,  375; 
Com.  V.  Eyre,  1  S.  &  E.  (Pa.),  347;  State  v.  Sims,  3 
Strobh.  (S.  C),  137;  State  v.  Blachwell,  9  Ala.,  79; 
United  States  v.  Hand,  2  Wash.  C.  C,  435,  Fed.  Cas.  No. 
15,  297 ;  unless  justifiable.  But  if  justifiable,  then  it  is 
not  necessarily  either  a  battery  or  an  assault.  AVliether 
the  act,  therefore,  in  any  particular  case  is  an  assault  and 
battery,  or  a  gentle  imposition  of  hands,  or  application  of 
force,  depends  upon  the  question  whether  there  was  jus- 
tifiable eause." 

Clearly,  according  to  this  definition,  an  assault  consists 
in  the  xirdatoful  attempt,  in  force  urdaw fully  directed,  etc., 
and  a  gentle  imposition  of  hands  when  justifiable  is  not 
an  assault. 

Further  bearing  out  this  view  of  what  it  takes  to  con- 
stitute an  assault,  and  especially  applicable  to  the  case  in 
hand,  is  found  the  following  in  the  volume  just  quoted 
from  and  still  defining  the  word  "Assault":  "It  is  not 
an  assault  for  a  beadle  to  turn  out  of  church  a  man  who 
is  disturbing  the  service,  if  without  unnecessary  violence; 
(1S93)  1  Q.  B.,  142;  or  for  the  master  of  a  house  to  ex- 
pel one  wlio  comes  into  his  house  and  disturbs  the  peace 
of  the  family:    3  C.  &  K.,  25.     .     .     ." 
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"A  teacher  has  a  right  to  punish  a  pupil  for  misbe- 
havior; but  this  punishment  must  be  reasonable  and  pro- 
portioned to  the  gravity  of  the  pupil's  misconduct;  and 
must  be  inflicted  in  the  honest  performance  of  the  teacher's 
duty,  not  with  the  mere  intent  of  gratifying  his  ill-will 
or  malice.  If  it  is  unreasonable  and  excessive,  is  inflicted 
with  an  improper  weapon,  or  is  disproportioned  to  the 
offense  for  which  it  is  inflicted,  it  is  an  assault:  Van- 
vactor  V.  State,  113  Ind.,  276,  15  N.  E.,  341,  3  Am.  St. 
Kep.,  645 ;  State  v.  Stafford,  113  N.  C,  635,  18  S.  E., 
256;  Spear  v.  State  (Tex.),  25  S.  W.,  125." 

See  also  3  Cyc,  1066,  where  the  term  assault,  as  used 
in  a  civil  action,  is  defined  as  follows:  ^*An  assault  is 
an  unlawful  offer  of  corporeal  injury  to  another  by  force, 
or  force  unlawfully  directed  toward  the  person  of  another, 
under  ^uch  circumstances  as  create  a  well-founded  fear  of 
immediate  peril." 

See  also  Smith  v.  State,  8  Lea,  404,  where  in  speaking 
of  one  who  was  charged  with  an  assault  and  who  defended 
on  the  proposition  that  he  used  no  more  force  than  was 
necessary,  it  is  said,  "If  he  is  entitled  to  defend  himself 
from  an  assault,  and  used  no  more  force  than  is  neces- 
sary for  the  purpose  he  cannot  be  guilty  of  an  assault  and 
battery  on  his  adversary,"  which  is  the  equivalent  of  say- 
ing that  assault  and  battery  is  only  committed  when  the 
force  used  is  excessive. 

Defendants  rely,  in  justification  of  the  charge  of  the 
Court,  on  the  case  of  Tomlinson  v.  Darnell,  2  Head.,  539 ; 
but  we  are  of  opinion  when  that  case  is  carefully  examined 
it  is  found  it  does  not  support  the  proposition  for  which 
it  is  cited.  That  case  was  brought  to  recover  damages  for 
injuries  inflicted  on  a  slave,  the  slave  being  treated  as 
a  piece  of  personal  property.  Defendant  by  his  plea,  un- 
like the  defendant  in  the  case  at  bar,  admitted  the  acts 
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complained  of,  but  said  that  they  were  justified  by  vir- 
tue of  his  ojfficial  position  as  a  patrolman,  and  the  case 
on  the  issues  thus  made  up  went  to  the  jury.  It  was  held 
that  if  the  plaintiff,  after  the  defendant  confessed  the  acts 
complained  of  but  sought  to  justify  on  the  groimds  of 
his  official  position,  meant  to  rely  on  the  fact  that  the 
patrolman  in  the  acts  attributed  to  him  exceeded  his  offi- 
cial authority,  he  should  have  so  pleaded  by  replication, 
and  not  having  so  pleaded  such  was  not  in  issue,  as  de- 
fendant had  admitted  all  that  was  alleged  against  him. 
That  such  is  the  case  is  shown  by  the  following  statements 
taken  from  the  opinion  in  it :  "The  defense  relied  upon 
was,  that  the  acts  complained  of  were  done  in  the  exer- 
cise of  the  duty  of  a  patrol,  by  Tomlinson,  with  the  as- 
sistance of  the  others.  .  .  .  The  plea  justifies  the 
act  complained  of,  upon  the  ground  that  Tomlinson  was 
a  patrol.  The  general  replication  only  puts  that  fact  in 
issue.  If  the  plaintiff  intends  to  rely  upon  the  fact  that 
the  chastisement  was  so  excessive  that  it  was  not  justified 
by  the  authority  of  the  office,  that  must  be  put  in  issue  by  a 
special  replication.  .  .  The  pleadings  present  nothing 
to  be  tried  but  the  fact  of  defendant's  official  character; 
and  if  that  be  established,  the  verdict  must  be  for  him,  and 
there  is  no  other  matter  in  issue.  If  the  plaintiff  chooses 
to  rely  upon  excessive  punishment,  or  improper  exercise 
of  authority  by  the  defendant,  he  must  make  an  issue  upon 
that  point,  by  a  special  replication  to  that  effect." 

Now  the  distinction  between  the  case  at  bar  and  the 
Tomlinson-Darnell  case,  is  that  in  the  case  at  bar  there 
was  absolutely  no  admission  of  the  acts  charged  to  defend- 
ants, but  an  absolute  denial  of  everything  charged.  Of 
course,  if  there  had  been  an  admission  that  the  acts  charged 
against  defendants  were  in  fact  committed,  and  then  some- 
thing else  had  been  pleaded  as  justification,  that  would  have 
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called  for  a  replication,  and  such  is  the  Tomlinson-Dar- 
nell  case. 

For  the  error  indicated  the  judgment  of  the  lower  Court 
is  reversed  and  the  case  remanded.  Defendants  are  taxed 
with  the  costs. 


Jack  Walker  v.  J.  H.  Verble  et  al. 


1.  Issue  Devisavet  Vel  Now.    Many  contests.    Practice.    Consoli- 

dation. 

Where  it  appears  that  there  are  pending  In  one  Circuit  Court 
two  or  more  contests  inyolving  questions  as  to  what  was  the 
last  will  and  testament  of  a  party  and  what  were  and  were 
not  valid  codicils,  it  is  both  allowable  and  commendable  for 
the  trial  Judge  to  direct  consolidation  of  all  the  contests  and 
to  formulate  proper  issues  upon  which  it  can  be  determined 
as  to  what  was  the  last  will  and  testament  of  the  testator. 

2.  Same.    Certiorari  lor  removal  to  Circuit  Court  of  controversies 

pending  in  the  County  Court. 

Where  In  such  case  it  is  suggested  to  the  Circuit  Judge  that 
there  are  pending  in  the  County  Court  other  proceedings  and 
contests  which  have  reference  to  the  issue  of  devisavlt  vel  non, 
it  is  proper,  at  least  not  erroneous,  for  the  Court  to  supersede 
the  controversies  in  the  County  Court  and  direct  their  removal 
by  certiorari  to  the  Circuit  Court  to  be  determined  along 
with  the  main  controversy. 

3.  Same.    Practice.    SimjHiflcation. 

Where  a  Court  has  correctly  assumed  Jurisdiction  for  the  pur- 
pose of  determining  which  of  various  documents  do  constitute 
the  last  will  and  testament  of  a  testator,  it  is  competent  and 
proper  to  require  that  all  parties  contesting  the  validity  of 
any  one  of  the  papera  and  all  parties  asserting  the  validity 
of  any  one  of  them  submit  themselves  to  the  main  litigation, 
and  to  this  end  the  Court  niav  issue  such  orders  and  formulate 
such  issues  as  will  settle  the  several  points  arising. 
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4.  Same.    Attoitieys*  fees  and  costs.    Unsuccessful  efforts  to  estab- 

lish tvill. 

The  geueral  rule  is  that  a  nominated  executor  in  any  will  or 
codicil  of  a  testator  who  in  good  faith  contends  that  the  docu- 
ment is  the  last  will  and  testament,  or  part  of  the  last  will 
and  testament,  of  the  testator  is  entitled  to  costs  and  rea- 
sonable attorneys  fes  incurred  in  his  unsuccessful  effort  to 
establish  the  document. 

5.  Execution  of  Will.    Signature  of  testator  by  beneficiary. 

A  \\i\\  to  which  the  signature  of  the  testator  has  been  appended 
by  a  beneficiary  therein  is  not  for  that  reason  invalid,  pro- 
vided it  be  clearly  shown  that  the  beneficiary  acted  at  the 
suggestion  of  the  testator.  But  this  circumstance  casts  a 
suspicion  upon  the  document,  and  places  the  burden  upon  the 
beneficiary  to  prove  clearly  that  the  testator  understood  the 
instrument  and  signed  it  voluntarily  and  knowingly. 

C.  Execution  of  Will  at  Testation. 

It  is  incumbent  upon  the  proponent  of  a  will  to  prove  its  due 
execution.  But  this  may  be  done  by  circumstances  and  by 
other  evidence  than  that  of  the  attesting  witnesses  when  the 
latter  cannot  bjp  produced. 

7.  Same.    Uandwriting  of  deceased  witnesses. 

It  is  always  competent  to  prove  by  a  surviving  attesting  witness 
that  he  saw  his  co-witness  attest  the  instrument;  and  it  is 
also  competent  to  prove  the  handwriting  of  any  attesting  wit- 
ness who  is  dead  at  the  time  the  will  is  offered  for  probate. 


From  Putnam  County. 


Appeal  in  error  from  Circuit  Court  of  Putnam  County. 
C.  E.  Snodgbass^  Judge. 

B.  G.  Adcock,  W.  R.  Officer,  and  H.  S.  Barnes  for 

Walker. 

AlgOOD  &  FiNLEY,   O.   K.   HOLLADAY,  WoRTH  BRYANT 

and  Boyd  &  Boyd  for  Defendants. 
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Presiding  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

This  litigation  presents  a  contest  by  three  parties,  to 
wit,  Jack  Walker,  J.  H.  Verble  and  Alex,  or  D.  A.,  Verble, 
as  to  which  one  has  the  right  to  administer  upon  the  estate 
of  Elizabeth  Bartlett,  deceased,  and  as  to  the  disposition 
of  her  estate  under  different  wills  and  codicils  alleged 
to  have  been  executed  by  her. 

.  The  litigation,  in  the  shape  it  finally  assumed  in  the 
Circuit  Court  of  Putnam  County,  and  in  the  form  in 
which  it  appears  before  this  Court  in  a  large  four-volume 
record,  simply  presents  a  contest  as  to  the  final  disposi- 
tion of  the  estate  of  Elizabeth  Bartlett  by  her  last  will, 
embracing  in  the  phrase  "her  last  wilF'  valid  codicils 
executed  by  her. 

To  intelligently  present  and  determine  the  questions 
raised  by  the  various  assignments  of  error,  it  is  necessary 
to  state,  first,  the  essential  facts  disclosed  by  what  may 
be  designated  the  technical  record  and  the  imdisputed  facts, 
and  then  state  the  grounds  of  error  based  upon  what  oc- 
curred pending  the  trial  in  the  Circuit  Court. 

Elizabeth  Bartlett  was  an  old  lady  when  she  died  in 
Putnam  County,  in  March,  1911.  At  the  time  of  her 
death  she  had  no  living  descendants.  Her  only  child  died 
a  number  of  years  before  she  did,  and  so  had  her  hus- 
band. 

January  20,  1902,  she  made  a  will  and  August  25, 
1904,  she  added  a  codicil  to  it.  We  need  not  set  out  in 
this  opinion  her  said  will  and  codicil.  It  is  sufficient  to 
say  that  in  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
and  eighth  items  thereof,  devises,  some  of  land,  and  be- 
quests of  money  and  personalty  were  made  to  named  par- 
ties, and  in  the  ninth  clause  of  her  said  will  she  gave  all 
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the  remainder  of  her  property,  both  real  and  personal, 
to  her  brother-in-law,  Jack  Walker,  and  his  wife,  Clemen- 
tine Walker.  Clementine  then  being  her  only  living  sis- 
ter. 

In  this  clause  of  her  will  she  nominated  Jack  Walker 
as  the  executor  of  her  will  and  excused  him  from  giving 
bond,  "having,"  as  her  will  states,  "implicit  confidence 
in  his  honesty  and  int^rity." 

In  her  codicil  of  August  25,  1904,  she  reduced  the  be- 
quest to  Jack  Verble  in  the  eighth  clause  of  her  will  from 
$400.00  to  $200.00,  and  the  occupancy  of  the  part  of 
her  home  place  given  to  Bill  McCormack  and  his  wife  in 
the  ninth  clause  of  her  will  was  reduced  to  one  year. 

In  the  codicil  she  gave  to  the  Presbyterian  Church  at 
Cookeville  $200.00  and  to  the  Presbyterian  congregation 
at  the  Dry  Valley  Church,  Putnam  County,  Tennessee, 
$100.00. 

Jack  Walker  presented  this  will  and  codicil  to  the 
County  Court  of  Putnam  County  March  18,  1911,  for  pro- 
bate, the  day  the  textatrix  was  buried,  but  after  her  burial, 
and  they  were  probated  in  common  form  as  her  last  will 
and  testament  and  letters  testamentary  ordered  to  be  is- 
sued to  him. 

July  20,  1909,  Elizabeth  Bartlett,  it  is  claimed,  exe- 
cuted the  following  document,  as  a  codicil  to  her  former 
will : 

"I,  Elizabeth  Bartlett,  have  this  day  decided  to  make 
some  change  in  my  will  that  I  have  heretofore  made.  I 
had  heretofore  willed  to  Jack  and  Clem  Walker  my  home 
place,  with  the  exception  that  I  willed  to  Alfred  Bart- 
lett the  oast  end  of  this  farm  (describing  the  part  of  it 
willed  to  said  Bartlett).  Xow  account  to  the  age  of  Jack 
(meaning,  of  course,  on  account  of  his  age)  and  to  have 
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the  graveyard  looked  after  longer,  I  will  and  bequeath  to 
John  H.  Verble  the  lands  of  my  home  place  with  the 
exception  of  this  farm  heretofore  mentioned,  the  condi- 
tion that  John  H.  Verble  pay  the  sum  of  three  thousand 
dollars  ($3,000.00)  to  Jack  and  Clem  Walker,  in  pay- 
ment of  five  hundred  dollars  each  year  for  six  years  after 
my  death  with  interest  on  all  after  the  one  yoar  and  after 
the  said  John  H.  Verble  takes  possession  of  said  farm." 

"It  is  further  niv  will  for  Jack  and  Clcni  Walker  or 
their  heirs,  to  have  a  lien  on  said  land  until  the  said  sum 
of  three  thousand  dollars  and  interest  are  paid  in  full." 

'*I,  Elizabeth  Bartlett,  believe  the.  said  land  described 
in  this  will  'are'  worth  $.3,500.00.  I  also  give  the  $500.00 
in  this  place  to  John  II.  Verble  for  the  purpose  of  looking 
after  the  graveyard  and  to  keep  the  iron  fence  painted  once 
a  year  during  his  life  time." 

"It  is  my  will  that  John  II.  Verble,  immediately  after 
my  death,  take  possession  of  said  farm  and  have  this  will 
put  of  record.  Now,  this  is  not  to  interfere  with  the  other 
will  that  I  have  made,  only  on  the  land  I  had  heretofore 
willed  to  Jack  and  Clem  Walker.  Now,  as  to  the  seven 
hundred  and  twenty-five  dollar  note  that  I  hold  on  you 
at  my  death,  you  are  to  have  $400.00  out  of  this  note  for 
what  you  have  done  for  me  and  pay  your  four  children 
$50.00  each  and  pay  for  my  coffin  and  if  any  left,  pay 
the  balance  to  Alfred  Bartlett. 

"This  is  my  last  will  and  I  authorize  John  H.  Verble 
to  sign  my  name  to  the  same.    This  July  20,  1909. 

Her 
"Witness :  Elizabeth  X  Bartlett. 

"G-usTAv  Verble,  Mark 

'"Mat  Coxlay, 
"John  Howard.^' 
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It  is  claimed  that  the  te.^tatrix,  November  26,  1909, 
made  another  addition,  codicil,  or  change  in  her  will.  It 
is  in  the  following  words  and  figures : 

"I  will  and  bequeath  out  of  the  above  will,  six  hundred 
dollars  ($600.00)  ;  four  hundred  to  brothers  George,  Alex, 
($400.00),  one  hundred  to  Mat  Conlay  ($100.00),  one 
hundred  to  Sitha  Vinson  ($100.00).  This  is  to  be  taken 
out  of  the  body  of  the  above  will  in  pro  rata  on  Jack  and 
Clem  Walker,  Alfred  and  J.  H.  Verble. 

This  is  my  last  will.  I  have  hereunto  made  by  mark 
to  the  same.  Her 

"Elizabeth  X  Bartlett. 
Mark 

"Witness:  By  J.  H.  Vebble. 

"J.  W.  Howard, 
"GusTA  Verble.^' 

Now,  it  is  disclosed  by  the  record,  that  Jack  Walker, 
at  and  before  he  had  the  will  of  date  January  20,  1902, 
and  the  codicil  thereto,  of  date  August  25,  1904,  probated 
March  18,  1911,  on  the  day  that  Elizabeth  Bartlett  was 
buried,  knew  of  the  existence  of  the  two  subsequent  codi- 
cils above  quoted  and  the  claim  of  their  validity  by  parties 
in  interest.  When  he  had  his  probate,  he  did  not  call  the 
attention  of  the  County  Court  to  the  existence  of  these 
subsequent  codicils. 

It  is  due  to  him,  however,  to  state  that  his  insistence 
is  that  he  did  not  believe  they  were  valid,  or  that  they  had 
been  legally  executed  by  the  testatrix. 

April  12,  1911,  J.  H.  Verble  filed  a  petition  in  the 
County  Court  of  Putnam  County  against  Jack  Walker, 
praying  that  the  order  of  the  Court,  admitting  the  former 
will  of  Elizabeth  Edwards  to  probate,  be  set  aside  and 
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for  nothing  held,  and  that  the  letters  testa tmentary  issued 
to  Walker  be  revoked,  and  that  the  codicils  to  her  will  as 
set  out  in  this  petition,  they  being  the  two  above  and  here- 
in copied,  be  admitted  to  probate  and  that  letters  testa- 
mentary issue  to  him,  and  for  general  relief. 

This  peition,  while  marked  "Filed  April  12,  1911," 
appears  in  the  record  to  have  been  sworn  to  by  J.  H.  Verble 
May  8,  1911. 

This  petition  stated  the  probate  of  the  original  will  and 
the  codicil  thereto  procured  by  Walker,  the  issuance  of 
letters  testamentary  to  him,  the  substance  of  the  disposi- 
tion of  her  estate  made  therein  by  Elizabeth  Bartlett,  and 
alleged  that  the  letters  testatmentary  issued  to  Walker 
were  improperly  issued,  as  said  will  and  codicil  were  not 
her  last  will  and  testament,  and  set  out  the  two  subse- 
quent codicils  executed  by  her,  hereinabove  quoted. 

He  also  alleged  in  the  petition,  that  November  10,  1910, 
Elizabeth  Bartlett  executed  another  codicil  to  her  will, 
making  some  changes  in  her  will,  and  therein  appointed 
petitioner,  J.  H.  Verble,  as  her  executor,  this  codicil  be- 
ing attested  by  him. 

Walker,  in  obedience  to  the  summons  served  upon  him, 
appeared  in  the  County  Court  of  Putnam  County,  May 
8,  1911,  and  answered  the  petition  of  J.  H.  Verblo,  his 
answer  being  sworn  to. 

In  his  answer,  he  avers  that  the  will  probated  by  him 
is  the  true,  last,  and  only  will  of  Elizabeth  Bartlett.  He 
denied  that  she  had  executed  any  codicil  to  her  will  ex- 
cept the  one  he  had  probated,  and  denied  that  letters  tes- 
tamentary had  been  improperly  issued  to  him. 

He  denied  that  she  had  ever  change  or  revoked  her 
will  as  probated  by  him  in  any  manner  or  form,  and  he 
especially  denied  that  the  paper  filed  as  "Exhibit  A"  to 

42 
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the  petition,  (being  the  codicils  presented  by  petitioner), 
is,  or  was  ever  intended  to  be,  excuted  as  a  codicil,  or  was 
ever  so  executed  by  the  deceased,  or  that  the  same  is  a 
codicil  or  the  will,  or  any  part  of  the  last  will  and  testa- 
ment of  Elizabeth  Bartlett. 

He  puts  in  a  general  denial  of  all  the  allc^tions  of  the 
allegations  of  the  petition. 

The  case  presented  by  the  petition  and  the  answer  there- 
to was  heard  by  die  County  Judge  upon  the  {deatJKngs 
and  oral  proof,  and  he  held  that  the  letters  testamentary 
issued  to  Walker  at  the  March  term,  IWl,  odf  tiie  Court 
were  improvidently  issue<l  upon  the  erroneous  assumption 
that  the  will  then  admitted  to  probate  was  the  htsrt  wrll  and 
testament  of  Elizabeth  Edwards,  and  he  admitted  to  pro- 
bate the  codicils  presented  by  J.  H.  Verbfe  dbted  respect- 
ively July  20,  1909,  and  November  2©,  1909,  as  proper 
parts  of  the  will  of  EKzabeth  Bdwawfe,  md  he  re^^ed 
the  probate  granted  at  tfie  March  term,  IMl,  of  bis  Ceort 
and  rescinded  the  same,  in  so  far  as  it  is  in  ecBiAiet  with 
his  order  or  ju(^gment  adtnitting  to  probate  tke  subse- 
quent codicils  above  mentioned,  leaving-  the  original  p»o- 
bate  in  atl  ot^er  respects  in  full  force  and  effeei. 

Walker  excepted  to  the  above  action  of  the  Court  and 
prayed  an  appeal  to  the  next  term  of  the  Circuit  Court 
of  the  county,  which  prayer  was  granted  upon  condition 
that  he  execute  bond  in  the  penalty  of  $600.00  conditioned 
as  the  law  requires.  It  will  be  noticed  that  Walker  never 
objected  before  the  County  Court,  in  connection  with  the 
above  matter,  that  it  had  no  jurisdiction  to  grant  the  re- 
lief it  did  grant. 

The  foregoing  does  not  exhibit  all  the  codicils  or  amend- 
ments made  by  Elizabeth  Bartlett  to  her  original  will  or 
codicils  she  is  alleged  to  have  made  to  it. 
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June  19,  1911,  Alex,  or  D.  A.,  Verble,  filed  a  petition 
in  the  County  Court  of  Putnam  County  against  Jack 
Walker  and  John  A.  Verble. 

In  this  petition,  after  stating  the  steps  takw  iu  the 
Court  to  probate  the  will  and  codicil  to  it  presented  by 
Walker,  and  the  action  of  the  Court  in  probatiog  the 
codicils  to  the  will  of  Elizabeth  Bartlett  presented  by 
John  H.  Verble,  it  is  averred  that  the  letters  testamentary 
issued  to  John  H.  Verble,  under  his  proceeding  had  been 
improperly  issued,  on  the  ground  tHat  the  will  and  codi- 
cils probated  under  said  proceedings  were  not  the  last 
will  and  testament  to  said  Elizabeth  Bartlett. 

It  avers  that  she,  on  January  12,  1911,  made  her  last 
will  and  testament  therein,  revoking  all  former  wills  made 
by  her  in  which  will  she  made  a  complete  disposition  of 
all  her  property,  both  real  and  personal,  and  in  which  she 
nominated  petitioner,  Alex  Verble,  her  executor. 

This  will  is  made  a  exhibit  to  the  petition. 

The  prayer  of  the  petition  is,  that  the  orders  of  the 
Court  admitting  to  probate  the  will  and  codicil  presented 
by  Walker  and  the  codicils  presented  by  John  H.  Verblf 
be  set  aside  and  the  letters  testamentary  issued  thereunder 
be  revoked  and  that  the  paper  presented  by  petitioner  be 
declared  to  be  the  true,  whole,  and  last  will  of  said  Eliza- 
beth Bartlett;  that  it  be  probated  as  such,  and  that  let- 
ters testamentary  issue  to  petitioner  thereunder. 

This  will  offered  for  probate  by  Alex,  or  D.  A.,  Verble 
is  a  complete  will  in  its  terms  and  disposes  of  all  the 
estate  of  Elizabeth  Bartlett,  It  revokes  all  former  wills 
made  by  her  at  any  time.  It  embraces  eleven  clauses.  The 
firts  directs  the  payment  of  her  funeral  expenses  and  debts. 
The  second  gives  to  John  H.  Verble  her  home  and  farm, 
describing  it,  also  a  note  she  held  against  him  for  $750.00, 
and  $1,000.00  of  the  money  she  had  on  deposit  in  a  Cooke- 
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ville  bank,  burdened  with  the  obligation  on  his  part  to 
keep  the  family  cemetery  in  good  repair,  cleaned  off  yearly, 
fenced,  and  of  placing  tombstones  at  all  the  family  graves 
without  further  charge. 

The  third  gives  to  Alfred  Bartlett,  a  young  man  she 
had  raised,  iorty-five  acres  of  land  on  the  eastern  portion 
of  her  farm,  describing  the  land  given  him,  and,  also,  a 
two-horse  wagon,  a  pair  of  good  mules,  a  bed  and  bed 
clothes  and  $100.00  in  money. 

The  fourth  gives  to  Evaline,  a  colored  woman,  who 
stayed  with  her,  cooked  and  waited  on  her  during  her  ill- 
ness, $125.00,  to  be  paid  by  her  executor  out  of  any  money 
she  died  possessed  of,  or  that  came  into  his  hands. 

The  fifth  retracts  $100.00  bequeathed  and  set  apart  to 
George  Buckner,  her  nephew,  $26.00  to  Barlett  McCor- 
mack,  and  $25.00  to  Joseph  McCormack,  and  she  gives  to 
Bartlett  McCormack  one  of  her  beds  and  bed  clothes.  In 
short,  this  it-em  of  the  will  gives  the  $100.00  formerly 
given  to  said  church,  to  the  parties  above  stated  in  the 
proportion  stated. 

The  sixth  gives  to  Mat  Conlay  $125.00  instead  of  land 
his  services  rendered  her  during  her  life. 

The  seventh  gives  to  the  C.  P.  Church,  or  the  trustees 
of  the  same,  Dry  Valley,  Tennessee,  $50.00  to  be  used 
to  "the  glory  of  God." 

The  eighth  nominates  and  appoints  Alex  Verble  as  her 
executor,  and  directed  that  he  be  paid  $100.00  for  acting 
as  such.     She  excuses  him  from  giving  bond. 

In  this  clause  of  the  will,  she  gives  said  Verble  $400.00 
in  money  to  be  paid  out  of  her  estate. 

The  ninth  directs  that  her  executor  take  charge  of  all 
her  property  or  means  not  disposed  of  in  this  will,  to  ad- 
vertise and  sell  the  same  and  pay  her  debts  and  expenses 
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out  of  the  same,  and  keep  the  remainder,  if  any,  for  him- 
self, and  his  own  use. 

The  tenth  directs  that  Lean  McCormack  be  paid  $25.00 
for  his  services  rendered  her  during  her  life. 

The  eleventh  directed  and  requested  that  some  suitable 
minister  of  the  gospel,  at  some  future  time  convenient  to 
him,  come  to  her  old  homestead  and  preach  her  funeral, 
and  that  he  be  paid  $10.00  for  doing  so,  and,  in  this  clause, 
she  directs  (we  quote)  ''that  John  Watsons,  deceased,  (best 
known  as  the  little  preacher  boy)  be  paid  $5.00  to  pur- 
chase 'bible  and  song  book.' " 

The  will  concludes  as  follows: 

"Lastly,  it  is  my  last  desire  and  request  that  there  be 
no  controversy  or  litigation  over  this,  my  last  will  and 
testament,  by  any  person  or  kindred,  as  to  how  I  have 
bequeathed  my  effects,  as  I  am  lawfully  possessed  of  same, 
and  to  think  and  feel,  while  in  my  right  presence  of  mind, 
I  have  a  perfect  right  to  bequeath  same  to  whomsoever 
I  may  after  due  consideration,  without  compulsion  or  re- 
straint for  my  own  peace  and  comfort  and  good  will  to 
all." 

This  will  was  signed  by  the  testatrix  by  her  mark,  and 
was  attested  in  regular  and  legal  form  by  Benjamin  F. 
Sloan  and  Guy  Bohannon. 

Jack  Walker  demurred  to  the  aforesaid  petition  of  Alex, 
or  D.  A.,  Verble,  on  the  following  grounds: 

1.  Because  the  petition  fails  to  make  the  legatees  and 
devisees  under  all  of  said  wills  and  codicils,  or  either  of 
them  parties  to  it. 

2.  Because  the  petition  seeks  to  have  the  County  Court 
revoke  and  set  aside  the  order  and  judgment  or  probate 
as  to  the  first  will,  (which  order  and  judgment,  etc.,  was 
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made  by  the  County  Court  at  its term,  1911), 

revoked,  set  aside  and  rescinded,  at  a  subsequent  term  of 
the  same  Court. 

3.  Because  the  petition  seeks  to  have  what  is  alleged 
to  be  the  last  will  and  testament  of  the  said  Elizabeth 
Bartlett,  deceased,  probated  as  such  last  will  and  testament, 
before  the  order  and  judgment  probating  the  will  in  which 
this  defendant  is  executor  is  lawfully  annulled,  vacated, 
rescinded  or  revoked. 

The  Coimty  Judge  overruled  this  demurrer  and  Walker 
excepted.  He  put  in  a  lengthy  answer  to  the  petition. 
After  stating  the  steps  taken  under  and  in  reference  to 
the  previous  probates  of  the  will  and  codicils  of  Elizabeth 
Bartlett,  the  answer  insists  that  the  order  of  the  Court 
probating  the  will  presented  by  him  was  regular  and  legal, 
that  said  will  was  the  last  will  of  said  Elizabeth  Bartlett 
that  its  probate  had  never  been  legally  set  aside,  as  the 
County  Court  had  no  authority  or  jurisdiction  to  rescind, 
vacate,  or  revoke  the  probate  of  the  will  presented  by  him 
at  any  subsequent  term  of  the  Court. 

Tlis  insistence,  further  is,  that,  conseding  that  the  Court 
had  authority  and  jurisdiction  at  a  subsequent  term  to 
vacate  and  revoke  a  probate  of  a  will  made  at  a  former 
term,  itxould  not  exercise  it  without  all  the  devisees  and 
legatees  imder  the  will  presented  by  him  and  probated, 
being  made  parties. 

He  denies  that  January  12,  1911,  Elizabeth  Bartlett 
made  her  last  will,  the  one  presented  by  Alex,  or  D.  A., 
Verble,  revoking  all  former  wills  made  by  her,  and  avers 
that  said  alleged  will  presented  by  said  Verble  was  not 
her  will  and  was  never  lawfully  executed. 

He  further  avers  that  when  said  alleged  will  purports 
to  have  been  executed,  Elizabeth  Bartlett  was  not  possessed 
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of  a  sound  mind  and  disposing  memory,  and  that  said  al- 
leged will  is  a  gross  fraud  brought  into  Court  and  at- 
tempted to  be  probated  and  that  it  was  gotten  up  by  John 
H.  Verble,  his  relatives  and  friends,  solely  for  the  pur- 
pose of  defeating  and  swindling  him  of  his  right  under 
the  will  probated  by  him,  and  that  said  Verble  and  his 
friends  well  knew  at  the  time  of  the  alleged  execution 
of  said  will,  that  the  purported  testatrix  was  old  and  feeble 
in  body  and  mind  and  was  incapacitated  to  make  a  valid 
and  subsisting  will,  and  that  she  had  been  in  such  condi- 
tion for  a  considerable  time  before  that  date. 

The  answer  of  John  II.  Verble  simply  says  that  he 
neither  admits  nor  denies  the  allegations  of  the  petition 
of  Alex  Verble,  but  demands  strict  legal  proof  of  all  its 
allegations. 

The  County  Court,  July  17,  1911,  sustained  the  peti- 
tion of  Alex  Verble  and  declared  that  the  will  and  codicil 
probated  under  the  application  of  Walker  and  the  codicils 
probated  by  John  H.  Verble  were  not  the  last  will  of  Eliza- 
beth Bartlett,  and  that  the  paper  presented  by  Alex,  or 
D.  A.,  Verble  was,  and  it  ordered  its  probate,  the  other 
probates  being  set  aside  and  that  letters  testamentary  issue 
to  Alex  Verble.  Jack  Walker  and  John  H.  Verble  were 
taxed  wuth  the  cost.  Walker  appealed  to  the  Circuit  Court. 
John  II.  Verble  did  not  appeal.  In  the  manner  indicated 
by  what  proceeds,  the  controversy  got  into  the  Circuit 
Court.  November  28,  1911,  Jack  Walker  filed  a  plea 
styled  a  "plea  in  abatement  in  the  Circuit  Court  to  the 
jurisdiction  of  that  Court  over  the  subject-matter  con- 
tained in  the  petition  of  Alex  Verble"  and  all  other  rec- 
ords and  matter  pertaining  to  the  contest  of  the  wills  exe- 
cuted January  20,  1902,  in  so  far  as  said  Alex  Verble 
seeks  to  contest  said  will  or  is  niled  or  permitted  by  the 
Court  to  do  so.     The  plea  contains  nine  grounds  and  is 
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sworn  to.    Reduced  to  their  legal  substance,  the  plea  raises 
these  questions : 

1.  Alex  Verble  does  not  show  in  his  petition  that  he 
is  an  heir  of  Elizabeth  Bartlett  or  distributee  of  her  estate, 
or  would  be,  if  she  had  died  intestate. 

2.  In  his  petition  he  does  not  seek  a  contest  of  the  will 
of  January  20,  1902,  and  the  codicil  thereto  of  date  Au- 
gust 25,  1904,  but  only  seeks  to  set  aside  their  probate 
in  common  form  before  the  County  Court,  as  well  as  to 
set  aside  the  probate  of  the  codicils  presented  by  J.  H. 
Verble,  and  that  the  will  offered  by  him  be  probated  in- 
stead and  that  letters  testamentary  be  issued  to  him. 

3.  His  petition  presents  no  ground  upon  which  to  con- 
test the  will  of  1902  and  subsequent  codicils  thereto. 

4.  The  petition  does  not  show  that  Alex  Verble  and 
D.  A.  Verble  are  one  and  the  same  person. 

5.  The  County  Court  Clerk  fails  to  certify  to  the  Cir- 
cuit Court  that  the  will  of  January  26,  1902,  and  the 
codicil  probated  therewith,  or  the  codicils  probated  by 
J.  H.  Verble,  are  contested,  or  that  a  probate  of  either  is 
sought  in  solemn  form,  as  required  by  statute. 

6.  Alex  Verble  failed  to  execute  bond  for  $500.00,  pay- 
able to  the  executor.  Jack  Walker,  in  the  County  Court  as 
required  by  statute. 

7.  The  Circuit  Court  is  without  authority  to  hold  the 
petition  in  it,  thereby  adjudging  that  they  are  sufficient 
to  present  a  contest  of  said  will  and  the  codicils  thereto. 

Walker  puts  in  a  similar  plea  to  the  petition  of  J.  H. 
Verble. 

J.  H.  and  Alex,  or  D.  A.,  Verble  moved  to  strike  this 
plea  from  the  files,  setting  up  five  grounds  in  support  of 
the  motion  and  the  motion  was  sustained.  Walker  ex- 
cepted and  prayed  an  appeal  to  this  Court,  and  his  prayer 
was  overruled  for  the  present. 
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Walker  also  moved  to  dismiss  the  petitions  of  Alex  and 
J.  H.  Verble  on  grounds  similar  to  the  grounds  stated  in 
his  pleas  in  abatement.  Ilis  motion  was  overruled  and  he 
excepted  and  prayed  an  appeal  to  this  Court  and  his  prayer 
was  declined  for  the  present  and  exception  was  taken.  His 
motion  to  dismiss  was  made  after  the  action  of  the  Court 
in  the  pleas  in  abatement. 

At  this  stage  in  the  proceedings,  the  parties  respectively 
presented  their  wills  with  the  codicils  thereto,  each  aver- 
ring that  the  papers  presented  by  him  constituted  the  last 
will  and  testament  of  Elizabeth  Bartlett  and  each  denied 
the  contention  of  the  others  as  to  what  was  the  last  will 
of  said  Elizabeh  Bartlett.  It  appears  that  the  cases  were 
by  agreement  consolidated  and  heard  together.  Walker 
moved  to  strike  out  all  the  pleadings  or  the  issues  offered 
and  tendered  by  J.  IT.  Verble  and  D.  A.  Verble,  on  the 
ground  that  he,  Walker,  had  tendered  an  issue  averring 
that  the  will  probated  by  him  dated  January  20,  1902, 
and  the  codicil  thereto  dated  August  25,  1904,  and  pro- 
bated in  the  County  Court,  constituted  the  true,  whole, 
and  last  will  of  said  Elizabeth  Bartlett,  and  that  the  de- 
fendants, Alex  and  J.  H.  Verble,  joined  issue  on  the  same 
by  pleading  the  general  issue,  and  his  insistence  in  the 
motion  was  that  his  pleading  is  the  only  proper  or  neces- 
sary pleading  in  the  consolidated  cases,  and  that  the  issues 
tendered  by  defendant  D.  A.  and  J.  H.  Verble,  are  wholly 
immaterial  and  present  improper  issues  in  the  case,  and, 
hence,  should  be  stricken  out. 

The  Court,  upon  consideration,  overruled  this  motion, 
and  to  this  action  Walker  excepted.  He  thereupon  pleaded 
to  the  issues  so  tendered  by  J.  H.  and  Alex  Verble  under 
the  orders  of  the  Court.  After  these  proceedings  in  the 
Circuit  Court,  the  case  was  continued  until  the  next  term 
of  the  Court,  the  Court  holding  that  the  then  term  was  not 
the  trial  term. 
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It  seems  that  at  the  next  term^  or  at  that  term,  J.  H. 
Verble  was  permitted  to  amend  his  pleadings,  and  Walker 
and  D.  A.  Verble  excepted  to  this  action  of  the  Court. 

The  case  came  on  for  hearing  upon  the  issues  as  pre- 
sented in  the  three  consolidated  cases  before  the  Court  and 
the  jury  in  April,  1912.  The  record,  as  it  is  before  us 
is  in  four  volumes.  An  immense  amount  of  evidence  was 
introduced  before  the  Court  and  jury.  It  consists  of  the 
evidence  of  some  135  or  140  witnesses.  Without  going 
into  full  details  it  is  only  necessary  to  say  that  the  jury 
found  in  favor  of  defendants,  as  to  the  writing  propoimded 
by  D.  A.  Verble.  That  is,  the  jury  found  that  the  paper 
propounded  by  him  was  not  the  last  will  and  testament  of 
Elizabeth  Edwards,  and  they  found  that  the  writings 
propounded  by  Walker,  being  the  paper  writings  dated 
January  20,  1902,  and  August  25,  1904,  as  added  to  and 
changed  by  the  paper  writings  and  codicils  dated  January 
20,  1909,  and  November  25,  1909,  presented  by  J.  H. 
Verble,  did  constitute  the  last  will  and  testament  of  the 
deceased,  Elizabeth  Bartlett. 

This  finding,  of  course,  involved  a  finding  that  the  will 
and  codicil,  as  probated  in  the  County  Court  by  Jack 
Walker,  did  not  constitute  the  whole  and  entire  last  will 
of  the  deceased.  Jack  Walker  moved  for  a  new  trial  as 
to  that  part  of  the  verdict  of  the  jury,  which  found  the 
issues  in  favor  of  the  paper  writing  propounded  by  J.  H. 
Verble  and  the  verdict  of  said  jury  against  the  paper  writ- 
ing propounded  by  him. 

D.  A.  Verble  moved  the  Court  for  a  new  trial  as  to 
the  verdict  of  the  jury,  on  the  ground  that  the  paper  writ- 
ing propounded  by  him  was  not  the  last  will  and  testa- 
ment of  the  deceased.  These  motions  were  continued  over 
imtil  April  10,  1912.  On  this  date,  Alex,  or  D.  A., 
Verble,  moved  the  Court  to  grant  him  a  new  trial  in  the 
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consolidated  causes,  stating  nine  grounds  in  support  of 
his  motion.  These  grounds  will  be  noticed  further  on  in 
this  opinion  in  so  far  as  the  assignments  of  error  of  Alex, 
or  D.  A.,  Verble  present  them. 

Walker  moved  the  Court  for  a  new  trial,  stating  ten 
grounds  in  support  of  his  motion.  These  grounds  will  also 
be  noticed  in  this  opinion  in  so  far  as  brought  forward 
by  his  assignments  of  error. 

The  Court  overruled  the  motion  of  Walker  and  Alex, 
or  D.  A.,  Verble  for  a  new  trial,  and,  as  before  stated, 
exception  was  taken  to  this  action  of  the  Court.  These 
parties  also  moved  in  arrest  of  judgment  and  the  motion 
was  overruled  and  exception  taken  thereto.  Upon  the  find- 
ing of  the  jury,  the  Court  rendered  judgment  to  the  effect 
that  the  writing  propounded  by  D.  A.  Verble  as  the  last 
will  and  testament  of  Elizabeth  Bartlett,  bearing  date  Jan- 
uary 12,  1911,  and  admitted  to  probate  by  the  County 
Court  of  Putnam  County,  is  not  the  last  will  and  testa- 
ment of  said  Elizabeth  Bartlett,  and  he  set  the  probate 
thereof  in  the  County  Court.  He  adjudged  that  the  paper 
writing  propounded  by  Jack  Walker  as  the  last  will  and 
tesatment  of  Elizabeth  Bartlett  bearing  date  January  20, 
1902,  and  August  25,  1904,  as  added  to  and  changed  by 
the  paper  writings  and  codicils  dated  July  20,  1909,  and 
November  25,  1909,  presented  by  J.  H.  Verble,  were  the 
last  will  and  testament  of  the  deceased.  His  clerk  was 
ordered  to  make  out  and  certify  a  copy  of  the  judgment 
and  entry  as  to  said  will  and  codicils  propounded  by  John 
H.  Verble,  and  to  transmit  the  same  with  the  original  will 
and  said  original  codicils  to  the  County  Court  of  Putnam 
County  to  be  there  recorded  as  required  by  law,  as  the  last 
will  and  testament  of  Elizabeth  Bartlett  bearing  date  Jan- 
uary 20,  1902,  and  August  25,  1904,  and  admitted  to 
probate  in  the  county  of  Piitnam  on  the  day  of 
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,  1911,  and  he  vacated  and  annulled  the  pro- 
bate in  the  County  Court. 

To  this  action  of  the  Court,  Walker  and  Alex  Verble 
excepted. 

His  Honor  was  of  opinion  that  the  contest  in  these  con- 
solidated cases  on  the  part  of  Jack  Walker  and  Alex  Verble 
and  the  propounded  will  and  codicils  offered  by  Walker 
and  the  propounding  of  the  paper  writing  by  Alex  Verble 
as  the  last  will  and  testament  of  the  deceased,  were  in 
good  faith  on  the  part  of  Walker  and  said  Verble,  and 
he  adjudged  one-half  of  the  cost  of  the  Court  in  the  con- 
solidated cases  against  Jack  Walker  and  one-half  against 
D.  A.  Verble  and  that  the  costs  so  adjudged  should  be  paid 
out  of  the  estate  of  the  deceased  if  the  same  could  be  col- 
lected out  of  it. 

His  judgment  accordingly  proceeded  to  the  effect  that 
John  H.  Verble  recover  of  Alex  Verble  and  his  surety 
one-half  of  the  costs  in  the  consolidated  cases  and  that  the 
same  be  paid  out  of  the  estate  of  the  deceased,  if  the  same 
could  be  made  out  of  it,  and  that  if  it  could  not  be  col- 
lected out  of  the  estate,  the  same  be  collected  from  Alex 
Verble  and  his  sureties. 

To  this  action  of  the  Court,  Walker  and  John  H.  Verble 
excepted.  He  proceeded  to  render  the  same  judgment  in 
favor  of  John  H.  Verble  against  Walker  and  his  sureties, 
and  to  this  action  of  the  Court,  Walker  and  D.  A.  Verble 
excepted.  To  all  the  actions  of  the  Court  in  overruling 
his  motion  for  a  new  trial  and  his  motion  in  arrest  of 
judgment  and  overruling  his  objections  and  exceptions  to 
evidence  offered  or  admitted  in  the  trial,  and  in  taxing 
him  with  any  of  the  costs,  and  on  all  other  questions  and 
orders  and  judgments,  Walker  excepted  a;nd  prayed  an 
appeal  in  the  nature  of  a  writ  of  error  to  this  Court,  which 
prayer  was  granted. 
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By  agreement  of  the  parties,  it  was  ordered  by  the  Court 
that  one  bill  of  exceptions  made  out  by  appellants,  or  either 
of  them,  should  be  a  suflScient  bill  of  exceptions  for  both 
Jack  Walker  and  Alex  Verble. 

To  the  action  of  the  Court  in  adjudging  that  the  costs 
adjudged  against  Walker  and  the  costs  adjudged  against 
Alex  Verble  in  these  cases,  be  paid  out  of  the  estate  of 
the  deceased,  John  H.  Verble  excepted,  and  prayed  an  ap- 
peal to  this  Court,  which  was  granted,  and  the  clerk  of 
the  Court,  in  making  out  a  transcript  of  the  record  on  said 
appeal  by  John  H.  Verble,  by  agreement  it  was  ordered 
that  the  clerk  should  not  include  in  said  transcript  any- 
thing except  the  technical  record;  that  is,  the  said  clerk 
should  include  in  said  transcript  on  said  appeal  of  John 
H.  Verble,  a  transcript  of  the  record  as  filed  in  the  Circuit 
Court  by  the  clerk  of  the  County  Court  of  Putnam  County 
and  all  process  in  the  causes,  a  copy  of  the  different  paper 
writings  purporting  to  be  the  wills  and  codicils  as  pro- 
pounded by  Walker  for  probate  and  as  propounded  by  John 
H.  Verble  for  probate  and  as  propounded  by  Alex  Verble 
for  probate,  and  all  the  pleadings  in  the  causes  and  other 
matter  appearing  on  the  minutes  of  the  Circuit  Court,  and 
John  H.  Verble  was  given  thirty  days  in  which  to  execute 
an  appeal  bond  as  required  by  law  and  his  bond  when  filed 
was  to  be  and  constitute  a  part  of  the  record. 

Walker  excepted  to  this  judgment  and  all  other  judg- 
ments and  orders  in  the  case  and  prayed  an  appeal,  it  being 
the  intention  of  said  Walker,  says  the  record,  to  take  a 
broad  appeal  from  every  order  and  judgment  in  the  cause. 

It  appears  that  John  H.  Verble,  by  his  attorney,  ap- 
peared in  the  Court  below  and  moved  it  to  allow  him  rea- 
sonable compensation  to  his  attorneys,  naming  them,  for 
their  services  in  helping  him  in  the  causes,  which  causes 
originated  in  the  County  Court  in  setting  up  the  will  which 
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was  brought  and  propounded  by  him  for  probate,  and 
which  was  set  up  in  these  cases  in  the  Circuit  Court  as 
the  last  will  and  testament  of  Elizabeth  Bartlett,  th^  fee 
or  compensation  of  his  attorneys  not  having  been  hereto- 
fore agreed  upon.  This  motion  waa  allowed  by  the  Court. 
In.  other  word3y  the  Court  ord^^ed  and  adjudfed  that  said 
Verble  be  allowed  reaaoftabfe  attoroey'a  fees  fosr  the  serv- 
ices of  las  said  attoraeys  and  that  the  ^me  be  paid  out 
of  the  estate  of  Elizabeth  Bartlett,  deceas^  To  this  ac- 
tion WaQcer  exerted  and  also  Alex  Vesrfale. 

It  seems  that  Alex  Vetble  appeared  in  Court  and  moved 
for  reasonable  counsel  fees  to  be  allowed  him  and  for  a 
reference  in  the  case  to  the  Clerk  t<v  ascertain  by  proof 
what  was  a  reasonable  attorney's  fee  for  his  attorney,  and 
that  the  clerk  be  ordered  to  report  on  this  matter  at  the 
next  term  so  that  the  fee  allowed  his  attorney  might  be 
taxed  in  the  bill  of  costs  and  paid  out  of  the  estate  of  the 
deceased.  His  Hc»K>r,  the  Circuit  Jud^,  held  that  Alex 
Verble  was  entitled  to  have  reasonable  attorney's  fees  paid 
out  of  the  estate  of  the  deceased  as  part  of  the  costs  in  the 
case,  but  refused  to  allow  the  motion  for  a  reference,  for 
the  reaaon  that  the  executor  had  not  qualified  and  because, 
likely,  the  fee  oould  be  agreed  upoa  with  the  executor  when 
one  qualified.  Walker  excepted  to  this  action  of  the  Court, 
and  Alex  Verble  excepted  to  the  action  of  the  Court  in 
refusing  to  refer  the  matter  to  the  clerk  to  ascertain  what 
would  be  reasonable  fees  for  his  counsel  at  the  present  time. 

The  appeals  prayed  were  perfected  and  the  parties  ap- 
pealing have  assigned  errors  in  this  Court. 

The  natural  order  to  pursue,  it  seems  to  us,  in  dispos- 
ing of  the  errors  assigned  by  apjwUants,  is  first  to  take 
up  those  of  Walker,  nine  in  number. 

His  first,  second,  third  and  fourth  can,  in  our  opinion, 
he  dealt  with  under  one  general  head  or  proposition.   They 
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all,  in  their  final  analysis,  raise  the  question  that  the  Cir- 
cuit Judge  of  Putnam  County,  in  view  of  the  manner  in 
which  the  controversy  as  to  the  last  will  and  testament  of 
Elizabeth  Bartlett  came  to  it,  was  without  jurisdiction 
to  settle  and  determine  the  controversy  under  an  issue  in 
its  essential  legal  nature,  an  issue  (^  devisaviif  vel  nen. 

It  is  argued,  in  the  first  place,  with  much  force  and  ear- 
nestness that  the  County  Court  of  the  county  had  no  power 
to  revoke  the  probate  of  the  original  will  made  by  Eliza- 
beth Bartlett  and  the  codicil  thereto  upon  the  application 
of  J.  H.  Yerble  and  probate  the  codicils  presented  by  him 
as  parts  of  her  will.  The  central  idea  of  the  argument 
is,  that  all  the  County  Court  had  authority  to  do,  if  proper 
pleadings  thereto  were  filed  and  bonds  given,  was  to  cer- 
tify the  papers  to  the  Circuit  Court  for  an  issue  to  be 
made  up  in  that  Court  to  settle  \^"hat  papers  constituted 
the  last  will  of  the  deceased  under  the  Act  of  1835,  Chap- 
ter 6,  Shannon's  Rev.,  section  6027. 

The  County  Courts  of  this  State  have  original  juris- 
diction in  the  matter  of  probating  wills  and  in  granting 
letters  testamentary  and  of  administration  and  the  repeal 
and  revocation  thereof,  and  as  to  these  subjects,  (^ounty 
Courts  are  not  inferior  Courts  in  the  common  law  accept- 
tance  of  that  term. 

Under  the  statute,  the  County  Court  revoked  the  pro- 
bate of  the  will  and  codicils  presented  by  appellants  Walker 
and  J.  H.  Verble,  and  Walker  appealed  to  the  Circuit 
Court.  He  raised  no  question  as  to  the  jurisdiction  of  the 
County  Court  in  the  proceeding  of  J.  H.  Verble,  and  it 
seems  that  his  objections  presented  to  the  petition  of  Alex, 
or  D.  A.,  Verble  was  not  that  it  had  no  jurisdiction  at  all 
to  revoke  the  prior  probate  granted  by  it,  but  that  it  had 
no  jurisdiction  to  do  so  at  a  subsequent  term. 
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Now,  what  was  the  situation  presented  in  the  Circuit 
Court  after  these  appeals  hy  Walker  to  it  ?  If  his  appeals 
effected  anything,  it  was  to  carry  the  question  of  the  revo- 
cation of  the  probate  of  the  will  and  codicil  presented  by 
him  to  the  Circuit  Court.  The  Circuit  Judge,  properly 
disregarding  mere  form  and  technicalities,  decided  that 
the  question  as  to  the  papers  constituting  the  last  will  and. 
testament  of  Elizabeth  Bartlett  should  be  finally  settled  in 
his  Court  under  an  issue  of  devisavit  vel  non.  To  this 
end  he  properly,  as  we  conceived,  dismissed  the  petitions 
of  J.  H.  Verble  and  Alex  Verble  and  under  a  writ  of 
certiorari  ordered  the  clerk  of  the  County  Court  to  send 
up  all  the  papers  and  records  in  relation  to  the  probated 
action  of  the  County  Court  to  his  Court,  to  the  end  that 
proper  issues  to  test  the  question  of  what  papers  consti- 
tuted the  last  will  and  testament  of  Elizabeth  Bartlett  be 
settled  in  his  Court,  and  her  true  and  last  will  be  probated 
in  solemn  form. 

There  is  nothing  in  the  contention  that  the  Circuit  Judge 
erred  in  requiring  each  party  to  propound  the  will  pre- 
sented by  him.  Assumiing  that  the  whole  question  might 
have  been  settled  under  a  propounding  of  the  will  first 
made  by  the  deceased  by  appellant  Walker,  still  the  action 
taken  by  the  Court  requiring  each  party  to  propound  his 
will  did  not  change  the  essential  legal  nature  of  the  pro- 
ceeding. 

N^ow  the  pleas  in  abatement  and  the  motion  to  dismiss 
entered  by  appellant  Walker  are  settled  under  the  views 
just  herein  expressed,  and,  in  our  view,  it  is  a  matter  of 
no  consequence  whether  his  pleas  in  abatement  should  have 
first  been  presented  in  the  County  Court,  or  at  the  first 
term  of  the  Circuit  Court,  after  the  controversy  reached 
that  Court.  It  follows,  if  the  views  herein  expressed  be 
sound,  that  the  first,  second,  third  and  fourth  assignments 
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of  error  of  appellant  Walker  must  be  overruled.  In  com-r 
ing  to  the  conclusion  just  stated,  we  have  not  overlooked 
the  various  authorities  cited  by  the  able  counsel  of  appel- 
lant Walker.  It  is  sufficient  to  say  that  in  our  opinion 
they  are  not  relevant  and  controlling  with  reference  to 
the  process  and  final  legal  question  raised  by  these  assign- 
ments of  error. 

The  fifth  and  sixth  assignments  of  error  presented  by 
appellant  Walker  may  be  disposed  of  together.  They  sim- 
ply raise  the  question  that  the  verdict  of  the  jury  sus- 
taining the  codicils  presented  by  J.  H.  Verble  is  not  war- 
ranted by  the  evidence  and  that  the  evidence  in  their  favor 
did  not  preponderate  in  favor  of  the  verdict.  It  is  to 
be  noticed  that  none  of  the  assignments  of  error  of  appel- 
lant Walker  raise  any  question  against  the  charge  of  the 
trial  Judge  to  the  jury,  nor  any  question  as  to  the  ad- 
mission or  rejection  of  evidence.  An  examination  of  the 
evidence  in  the  record  certainly  presents  quite  a  mass  of 
evidence  in  support  of  the  finding  of  the  jury,  and  we  are 
unable  to  say  that  the  evidence  in  this  respect  did  not  au- 
thorize the  jury  to  return  the  verdict  it  did. 

The  seventh  assignment  of  error  simply  says  that  the 
codicils  propounded  by  J.  H.  Verble  were  not  sufficiently 
proven  and  identified.  This  assignment  presents  in  a  some- 
what different  form  the  question  raised  by  the  fifth  and 
sixth  assignments. 

The  eighth  assignment  is  to  the  effect  that  the  Court 
erred  in  allowing  counsel  fees  and  costs  to  D.  A.  and  J.  IT. 
Verble,  and  in  directing  that  the  same  be  paid  out  of  the 
estate  of  the  testator. 

The  law  seems  to  be  well  settled  that  if  J.  H.  and  D.  A. 

Verble  had  wills  of  the  deceased  which  appeared  to  be 

regularly  executed  and  in  which  they  were  interested  or 

nominated  as  executors,  it  was  their  duty  to  present  them 
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for  probate,  and,  in  such  case,  if  they  acted  in  good  faith, 
they  are  entitled  to  counsel  fees  and  costs. 

The  last  assignment  of  appellant  Walker  is,  that  the 
Court  erred  in  refusing  him  a  new  trial  upon  the  grounds 
set  forth  in  his  motion.  This  assignment  of  error,  of 
course,  is  covered  by  what  has  heretofore  been  stated. 
While  there  is  no  attack  in  this  record  by  witnesses  upon 
the  chartKste?  of  Mr.  Walker  and  his  integrity,  he  never- 
theless does  not  present  himself  in  this  record  in  an  en- 
tirely acceptable  light.  The  proof  in  the  record  shows 
that  at  the  timse  he  hastily  probated  the  will  and  codicil 
thereto,  in  which  he  was  nominated  executor  and  in  which 
the  bulk  of  the  estate  of  the  deceased  was  given  to  him 
on  the  evening  after  the  burial  of  the  testatrix,  he  knew 
of  the  existence  of  various  subsequent  codicils  made  by  her, 
or  at  least  ekimed  to  have  been  made  by  her  in  the  pos- 
session of  J.  H.  Verble,  and  this  fact  he  failed  to  call  to 
the  attention  of  the  County  Court  when  he  had  his  will 
hastily  probated  therein. 

It  appears  from  the  evidence  that  the  codicils  presented 
by  J.  H.  Verble  were  not  only  known  to  him  to  be  in  ex- 
istence, but  their  contents  were  discussed  by  him  and  J.  H. 
Verble  before  the  death  of  Elizabeth  Bartlett. 

Candid  conduct  on  his  part,  in  view  of  these  facts, 
ought  to  have  suggested  to  him  the  propriety  of  having 
J.  H.  Verble  and  D.  A.  Verble  present  when  he  probated 
his  will,  and  there  is  considerable  evidence  in  the  record 
tending  to  establish  the  fact,  and  which  in  our  opinion 
does  establish  the  fact,  that,  on  the  occasion  of  the  burial 
of  Elizabeth  Edwards  it  was  agreed  that  he  and  the 
Verbles  should,  at  a  near  day  in  the  future  appear  at 
Cookeville  for  the  purpose  of  presenting  her  will  or  wills 
and  codicils  for  probate,  and  this  agreement,  he,  in  the 
action  taken  by  him,  directly  ignored.     But,  as  before 
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stated,  there  is  evidence  in  the  record  which  tends  to  show 
that  Mr.  Walker  believed  that  these  subsequent  codicils  to 
the  will  of  Elizabeth  Bartlett  were  forgeries,  and  this  from 
his  standpoint  furnished  in  a  sense  an  excuse  for  his  fail- 
ure to  call  to  the  attention  of  the  County  Court  the  fact 
of  the  alleged  existence  of  all  these  allied  codicils.  These 
questions,  however,  were  fairly  submitted  to  the  jury  un- 
der the  evidence  by  the  trial  Judge. 

We  desire  to  say,  in  this  connection,  that  J.  H.  Verble 
does  not  present  himself  in  a  very  commendable  light  in 
this  record.  There  is  proof  tending  to  show  that  on  an 
occasion  before  Elizabeth  Bartlett  died,  he  approached  a 
gtentleman  and  a  friend  of  the  old  lady  and  asked  him 
to  get  the  old  lady  to  make  a  will  in  his,  J.  H.  Verble's, 
favor.  This  gentleman,  of  course,  declined  to  participate 
in  any  such  illegal  and  objectionable  scheme.  It  is  due 
to  J.  H.  Verble  to  say  that  he  states  that  if  be  ever  made 
any  such  request,  he  was  drunk  at  the  time  and  that  he 
has  no  remembrance  of  it.  The  gentleman  to  whom  he 
made  the  request  also  testifies  that  J.  H.  Verble  was  un- 
der the  influence  of  intoxicants  at  the  time.  lie  does  not 
state  just  how  drunk  he  was.  It  is  fair  to  infer,  however, 
that  J.  H.  Verble  was  considerably  under  the  influence  of 
whiskey,  or  some  other  intoxicant.  His  relation  to  the 
codicils  presented  by  him  was  submitted  to  the  jury  in 
view  of  all  this  evidence. 

Now,  recurring  to  the  contention  of  appellant  Walker 
that  the  codicils  presented  by  J.  H.  Verble  were  prepared 
by  him  and  that  the  name  of  the  testatrix  thereto  was 
signed  by  him,  it  is  only  necessary  to  say  that  under  the 
authorities  a  testratrix  or  testator  to  a  will  may  request 
a  party  to  sign  his  or  her  name  thereto.  The  essentials 
involved  in  the  validity  of  a  will  is  its  execution  by  the 
testator  or  testatrix  and  his  or  her  knowledge  of  its  con- 
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tents.  If  this  appears  to  the  satisfaction  of  the  Court  or 
jury  trying  the  issue,  the  question  is  settled. 

In  other  words,  the  beneficiary  has  the  right,  at  the  re- 
quest of  the  testator  or  testatrix,  to  sign  his  or  her  name 
to  his  or  her  will.  The  fact,  however,  creates  a  strong 
suspicion,  and  it  should  be  made  to  clearly  appear  that 
the  paper  propounded  as  his  or  her  will  was  actually  known 
to  him  or  her  and  that  its  execution  was  his  or  her  act 
and  deed.  Crockett  v.  Crockett,  Meigs,  9425 ;  McDonald 
V.  McDonodd,  5  Yer.,  307;  Stump  v.  Hughes,  5  Hay'd, 
93;  Jones  v.  Allenburn,  11  Hum.,  96-98;  Reaves  v.  Alex- 
ander, 9  Bax.,  104. 

As  before  stated,  the  codicils  presented  by  J.  H.  Verble,. 
as  we  have  the  record,  came  before  the  Court  under  such 
conditions  as  required  a  full  and  clear  explanation  of  the 
facts  and  conditions  surrounding  their  execution.  This 
was  made  by  evidence,  and  if  the  jury  believed  the  evi- 
dence it  is  conclusive  upon  this  Court. 

Of  course  it  must  appear  that  the  testator  or  testatrix 
executed  the  will  propounded  and  that  she  knew  its  con- 
tents and  that  she  signed  it  before  it  was  attested  by  the 
attesting  witnesses. 

Authorities,  supra. 

All  these  questions  were  thoroughly  submitted  to  the 
jury,  as  we  may  readily  assume,  because  there  is  no  as- 
signment or  error  predicated  upon  error  in  the  charge  of 
the  trial  Judge  with  respect  to  these  matters. 

What  has  been  said  and  the  authorities  cited,  dispose 
of  all  the  assignments  of  error,  and  the  argumentive  ques- 
tions advanced  by  the  learned  counsel  of  appellant  Walker. 
We  come  now  to  the  only  assignment  of  error  that  we  deem 
it  necessary  to  notice  presented  by  the  learned  counsel  of 
Alex,  or  D.  A.,  Verble,  and  that  assignment  of  error  is 
directed  to  the  charge  of  the  trial  Judge  hereinbefore 
quoted. 
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We  think  this  assignment  of  error  is  well  taken. 

The  charge  of  the  Judge  absolutely  destroyed  and  re- 
moved the  foundation  upon  which  Alex,  or  D.  A.,  Verble 
propounded  the  will  alleged  by  him  to  have  been  executed 
by  the  testatrix,  Elizabeth  Bartlett.  The  trial  Judge,  in 
substance,  charged  the  jury,  and  in  direct  language 
charged  the  jury,  that  a  will  devising  real  estate  must  be 
attested  by  two  witnesses  and  this  is  sound  law  under  our 
statute.  But  he  further  charged  the  jury,  in  effect  and 
practically  in  direct  terms,  that  if  the  will  as  presented 
appeared  to  be  attested  by  two  witnesses  and  one  of  these 
witnesses  were  dead,  the  living  witness  could  not  prove  its 
attestation  by  the  dead  witness. 

We  do  not  understand  that  this  is  a  sound  announce- 
ment of  the  law.  On  the  contrary,  we  take  it  that  if  a 
will  is  presented,  signed  or  apparently  signed,  by  two  at- 
testing witnesses  and  one  of  the  attesting  witnesses  is 
proved  to  be  dead  or  without  the  jurisdiction  of  the  Court, 
that  the  living  attesting  witness  may  prove  that  the  dead 
witness  signed  the  will  in  the  presence  of  the  testator,  or 
if  the  living  witness  cannot  prove  this,  the  due  execution 
of  the  will  may  be  proved  by  proving  the  handwriting  of 
the  deceased  witness.  Authorities,  supra;  Wigmore,  Ev., 
Vol.  3,  2049. 

This  question,  we  take  it,  has  been  thoroughly  settled 
by  the  authorities.  Mr.  Wigmore,  in  his  learned  treatise 
on  evidence  discusses  this  phase  of  the  question  and  thor- 
oughly settles  the  rule  in  accordance  with  what  has  just 
been  stated.  We  hereunder  cite  other  authorities  in  sup- 
port of  the  rule  here  declared. 

The  principle  is,  that  a  will  must  be  executed  in  accord- 
ance with  the  requirements  of  the  law,  or  the  statute  gov- 
erning the  question.  But  the  proof  of  its  execution  in 
accordance  therewith  is  an  entirely  different  question.     It 
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results  that  all  the  assignments  of  error,  except  the  one 
indicated  presented  by  Alex,  or  D.  A.,  Verble  and  his 
learned  counsel  must  be  overruled,  but  the  sustaining  of 
his  assignment  upon  the  ground  stated,  necessitates  a  re- 
versal of  the  case,  and  its  remand  to  the  Circuit  Court  of 
Putnam  County  for  a  new  trial,  and  this  assignment  opens 
up  the  whole  question  as  to  what  paper  or  papers  consti- 
tute the  last  will  and  testament  of  Elizabeth  Bartlett, 
deceased,  and  it  is  so  ordered  by  this  Court 

In  view  of  the  peculiar  nature  of  this  case  as  it  appears 
on  the  appeal  of  it  to  this  Court,  we  can  only  say  that  the 
costs  of  the  appeal  should  be  paid  out  of  the  estate  of 
the  deceased,  Elizabeth  Bartlett,  and  it  is  so  ordered. 


F.  H.  Hakris  axd  Wife  v.  Xasiiville  Trust  Company. 

Affirmed  by  Supreme  Court,  at  Nashville,  1913. 

1.  Libel.     Testamentary  libel.    Action  against  estate, 

A  party  who  is  libeled  by  a  testator  in  his  will  which  Is  duly 
probated  may  maintain  an  action  of  damages  therefor  against 
the  estate  of  the  testator. 

2.  Statute  of  Limctations.    Puhlication. 

A  party  thus  libeled  may  treat  the  probate  of  such  will  as  a 
publication  of  the  libelous  matter  and  can  maintain  an  action 
within  twelve  months  from  probate,  notwithstanding  the  will 
was  executed  some  years  preceding  the  death  of  the  testator. 

3.  Publication  of  Libel.     \ew  or  second  publication. 

A  party  who  is  libeled  may  treat  a  new  or  second  publication 
of  the  article  as  the  beginning  of  a  new  cause  of  action,  and 
the  statute  of  limitations  wUl  run  from  this  last  publication, 
and  not  from  the  first  one. 
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4.  Same.    Dictating  or  delivering  of  trill  to  an  attorney. 

The  dictating  of  a  will  contain  lug  libelous  matter  to  an  attor- 
ney, to  be  kept  by  him  professionally  until  after  the  death  of 
the  testator,  is  not  a  publication  until  the  opening  and  making 
public  of  the  will  by  such  attorney. 

5.  D&MUBKER.    Motion  to  dismiss.    Practice. 

When  a  motion  to  dismiss  plaintiff's  suit  is  equivalent  to  a  de- 
murrer to  the  declaration  it  will  be  so  treated,  and  the  declara- 
tion will  be  tested  as  if  it  were  on  demurrer. 


From  Davidson  County. 


Appeal  in  error  from  Circuit  Court  of  Davidson  County. 

Stokes  &  Stokes  for  Plaintiff  in  Error. 

Pakks  &  Beli.  for  Defendant  in  Error. 

Mr.  Justice  Hiqgins  delivered  the  opinion  of  the 
Court. 

In  1910  one  R  H.  Woodfin  died  in  Davidson  County. 
Soon  after  his  death  the  defendant  in  error,  whom  we 
shall  call  the  defendant,  went  before  the  County  Court 
of  the  county  and  propounded  for  probate  a  will  executed 
by  Woodfin  a  number  of  years  before  his  death.  Defend- 
ant was  therein  named  executor.  A  part  of  this  will  con- 
sisted of  a  codicil  executed  in  May,  1901,  in  which  the 
following  language  with  reference  to  Mrs.  Harris  was 
used: 

"And  this  sum  of  two  hundred  and  fifty  ($250.00.)  dol- 
lars to  John  Woodfin,  one  dollar  ($1.00)  to  William  Wood- 
fin, and  one  dollar  ($1.00)  to  Cleo  Woodfin,  the  illegiti- 
mate children  of  my  brother,  James  Woodfin,  is  all  they 
are  to  have  of  my  estate." 
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The  Cleo  Woodfin  above  named  was  the  niece  of  the 
testator  and  was  then  quite  a  young  girl  and  has  since  in- 
termarried with  and  is  now  the  wife  of  her  co-plaintiff, 
r.  II.  Harris. 

It  is  averred  in  the  declaration  in  this  suit  that  this 
codicil  was  written  either  by  the  said  Woodfin  in  person 
or  by  counsel  and  that  it  was  attached  to  the  original  will 
and  was  not  made  public  and  was  not  intended  to  be  made 
known  or  published  to  anyone  other  than  his  counsel  until 
after  the  death  of  the  said  Woodfin,  and  that  said  codicil 
was,  pursuant  to  this  understanding  subsequently  pre- 
sented to  the  Court  and  was  admitted  to  probate  and  spread 
upon  the  record.  These  averments  are  followed  by  the 
allegation  that  the  charge  of  illegitimacy  was  as  to  Mrs. 
Harris  false  and  so  known  to  Woodfin  and  that  he  willfully 
and  maliciously  stated  and  published  the  same  for  the  pur- 
pose of  venting  his  spleen  in  having  her  humiliated  and 
disgraced  by  the  subsequent  spreading  of  the  charge  upon 
the  public  records.  The  defendant  Trust  Company  was 
sued  in  its  representative  capacity  as  executor  of  Wood- 
fin. No  attempt  was  or  is  made  to  hold  it  personally  re- 
•sponsible.  It  is  a  suit  in  other  words  directly  against  the 
estate  of  the  testator  for  the  libelous  statement  contained 
in  the  codicil. 

A  motion  to  dismiss  was  interposed  in  the  Court  below 
and  it  was  sustained.  A  question  of  practice  with  refer- 
ence to  this  motion  was  raised  in  the  brief  of  appellants, 
but  it  was  agreed  by  counsel  at  the  bar  that  the  motion 
should  by  us  be  treated  as  a  demurrer  and  that  the  right 
of  the  appellants  to  maintain  this,  action  should  be  con- 
sidered as  challenged  from  every  angle  by  the  defendant. 
This  agreement  of  course  obviates  any  discussion  of  the 
point  of  practice  raised.  The  learned  trial  Judge  was  of 
t)pinion  that  the  action  was  not  maintainable.     Plaintiffs 
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took  exception  and  are  prosecuting  this  appeal.  The  as- 
signment of  error  made  is  that  the  Court  erroneously  sus- 
tained the  motion  or  demurrer  which  challenged  the  right 
of  action.  Three  questions,  or  rather  three  phases  of  one 
vital  and  material  proposition,  arise  for  discussion,  name- 
ly, the  barring  of  the  action  by  our  one-year  statute  of  limi- 
tations, which  involves  the  determination  of  the  exact  time 
at  which  the  publication  of  the  libel  took  place ;  secondly, 
the  abating  of  any  right  of  action  accruing  to  plaintiffs; 
and,  thirdly,  a  determination  of  the  point  of  time  at  which 
the  right  of  action  of  plaintiffs  if  any  they  did  have  ac- 
crued. 

Two  of  the  propositions  can  be  disposed  of  at  least  pro- 
visionally with  very  little  trouble.  It  is  conceded  that  this 
suit  was  instituted  within  twelve  months  after  the  will 
was  offered  for  probate.  If  it  be  here  and  now  determined 
that  there  was  a  publication  of  the  libel  at  the  time  the 
codicil  was  written,  the  one  year  statute  of  limitations 
bars  the  plaintiff's  action. 

After  a  careful  and  painstaking  investigation  we  have 
reached  the  conclusion  that,  taking  the  averments  of  the 
declaration  as  true,  there  was  no  publication  of  the  libel 
until  the  codicil  was  offered  in  the  Probate  Court,  or  that 
plaintiffs  can  treat  it  as  a  pubilcation  as  to  them.  It  is 
true,  as  stated  by  learned  counsel,  that  the  Courts  are  al- 
most unanimous  in  holding  that  the  dictating  of  a  letter 
or  communicating  matter  orally  to  a  stenographer  amounts 
to  a  publication.  The  New  York  Courts  take  a  different 
view,  or  at  least  they  do  not  accept  the  proposition  as  an 
all-prevailing  rule.  But  no  authorities  are  adduced  to  sus- 
tain the  contention  that  a  communication  to  an  attorney 
of  matters  to  be  transcribed  and  kept  by  him  as  a  profes- 
sional secret  until  the  happening  of  certain  events  is  a 
publication  by  the  declarant.     It  has  been  expressly  held 
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otherwise  by  the  English  Courts.  See  Edmonson  v.  Birch, 
1  British  Ruling  Cas.,  452-3 ;  and  this  is  the  only  logical 
view  that  can  be  taken  of  it  if  consideration  be  given  to 
the  well-nigh  universal  custom  and  understanding  of  Eng- 
lish speaking  peoples.  It  is  as  it  w^ere  a  retention  of  the 
document  by  the  man  himself;  or  it  may  be  looked  upon 
as  a  writing  delivered  to  an  oath-bound  agent  with  in- 
structions to  make  it  public  at  a  certain  time  or  upon  the 
happening  of  an  event  which  will  surely  happen. 

Anyhow,  the  date  of  the  publication  of  a  libel  made 
public  by  an  instrumentality  other  than  the  libelcr  can 
for  juristic  purposes  be  fixed  as  of  the  time  of  the  exhi- 
bition of  the  libelous  matter  by  the  agency  which  was 
constituted  for  that  purpose.  If  libelous  matter  be  com- 
municated to  an  agent  with  directions  to  make  it  public 
at  a  certain  time,  the  libelled  party  may  predicate  his  suit 
upon  the  application  made  by  the  agent :  Newell  on  Defa- 
mation, 243. 

The  statute  of  limitations  as  a  defense  may  also  be  met 
by  the  universally  accepted  proposition  that  an  authorized 
repetition  or  second  publication  of  libelous  matter  affords 
in  itself  a  right  of  action:  25  Cyc,  370,  and  cases  cited. 
The  executor  certainly  carries  out  instructions  when  he 
presents  to  the  public  a  libelous  document  evidencing  his 
source  of  authority. 

The  most  formidable  objections  which  plaintiffs  have 
to  combat  are  those  who  are  embraced  in  and  arise  out 
of  the  proposition  that  any  right  of  action  which  they 
had  or  can  be  conceived  to  have  had  abated  upon  the  death 
of  Woodfin.  A  cognate  insistence  is  that  a  right  of  ac- 
tion such  as  exhibited  by  plaintiffs,  that  of  a  libel  suit 
against  a  dead  person,  is  unknown  to  the  law,  that  it  is 
foreign  to  the  jurisdicton  and  to  the  forms  of  Courts  and 
the  law,  and  that  plantiffs  are  now  without  remedy.     We 
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are  solemnly  reminded  that  plaintiffs  are  without  statute 
or  precedent  and  that  the  doctrine  urged  is  new,  strange, 
strained  and  far-fetched,  and  we  are  also  told  that  it  is 
our  duty  to  refrain  from  making  law. 

We  have  been  duly  impressed  with  these  considerations. 
We  are  aware  that  we,  as  it  were,  are  in  a  trackless  forest ; 
that  so  far  as  the  diligence  of  counsel  and  ourselves  avail, 
no  Appellate  Court  and  no  text-writer  upon  the  law  has  in 
published  volume  dealt  with  the  question;  and  one  nisi 
prius  Court  only  has  ever  so  far  as  we  are  aware  had  tlie 
question  presented.  The  opinion  of  that  Court  and  a 
short  review  of  it  will  be  referred  to  later. 

The  absence  of  authority  and  the  strangeness  of  the 
doctrine  are  matters  not  to  be  overlooked.  We  at  the 
same  time  have  been  gravely  concerned  for  the  plight  in 
which  we  find  Mrs.  Harris,  and  feel  that  she  should  not 
be  turned  away  from  the  temple  of  justice  remediless  un- 
less constrained  to  do  so  by  well  defined  rules  of  law.  The 
absence  of  precedent,  as  observed  by  Judge  Grosse  in 
Palsey  v.  Freeman^  3rd  Term  Rep.,  creates  some  doubt 
as  to  the  sustainability  of  any  action,  but  it  is  not  for  that 
reason  alone  that  she  should  be  repelled.  It  was  remarked 
by  the  learned  Judge  who  delivered  the  opinion  in  the 
case  of  Allen  v.  McCunCj  42  Am.  Dec,  606,  that  if  a  clear 
invasion  of  right  be  shown,  the  Courts  do  not  like  to  see 
the  complaining  party  knocked  down  at  the  threshold  by 
mere  technical  objections. 

Accepting  the  allegations  of  the  declaration  as  true, 
Mrs.  Harris  has  been  grievously  wronged.  Among  Anglo- 
Saxon  peoples  there  is  hardly  any  greater  possession,  espe- 
cially upon  the  part  of  a  woman,  than  the  consciousness 
of  having  been  bom  of  a  lawfully  wedded  pair.  The  im- 
putation to  the  contrary  is  a  blot  upon  a  fair  name  which 
it  takes  more  than  a  generation  to  remove.     A  denial  to 
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her  of  the  right  to  prove  the  falsity  of  this  charge  will 
cause  an  anguish  that  neither  time  nor  wealth  can  wholly 
extinguish. 

It  is  universally  admitted  that  reputation  is  of  ines- 
timable value.  Blackstone  treats  it  as  a  natural  and  in- 
born right.  Austin  regards  it  rather  as  an  absolute  right. 
He  discusses  it  under  the  head  of  rights  in  rem,  regard- 
ing it  as  a  thing  to  be  lost,  stolen  or  taken  away.  All 
governments  with  any  sort  of  system  of  jurisprudence  pro- 
vide some  means  of  guarding  it  from  assault  and  vindi- 
cating invasions  of  the  right.  If  therefore  plaintiffs  in  this 
case  are  to  be  repelled,  the  defendant  should  be  able  to  con- 
vince us  that  the  law  affords  her  no  remedy. 

As  has  been  anticipated,  learned  counsel  for  the  defend- 
ant concede  that  in  general  a  libelled  party  has  a  right 
of  action,  but  that  in  the  instant  case  the  right  which  Mrs. 
Harris  had  or  was  supposed  to  have  had  abated  by  the 
death  of  Woodfin.  The  maxim,  actio  personalis  moritur 
cum  persoiia,  is  relied  upon  as  a  conclusive  answer.  This 
maxim  of  the  common  law  is  binding  upon  us  except  to 
the  extent  modified  by  statute  to  be  hereinafter  noticed. 
But  there  is  another  maxim  of  the  common  law  of  more 
universal  application  and  almost  as  cogent,  namely,  that 
the  law  will  not  suffer  a  WTong  without  a  remedy ;  uhi  jus 
ibi  remedium.  We  learn  from  Lord  Coke  that  the  maxims 
of  the  common  law  are  binding  upon  the  Courts  as  succinct 
statements  of  its  rules;  but  we  are  yet  to  learn  that  any 
maxim  hoary  with  age  and  out  of  joint  with  modern  times 
is  to  be  stretched  so  as  to  overrule  and  override  another 
maxim  of  equal  age  and  of  far  greater  harmony  with  the 
spirit  of  these  days. 

It  was  the  observation  of  Lord  Holt  in  the  celebrated 
case  of  Ashby  v.  White,  2  Lord  Raymond,  593,  that  it  was 
a  vain  tiling  to  assert  that  a  suitor  had  a  right  and  yet  that 
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he  was  without  remedy  for  its  invasion ;  and  that  if  rights 
were  apparent  it  was  the  duty  of  the  Court  to  decide  his 
controversy  according  to  the  spirit  of  the  common  law,  not- 
withstanding it  may  never  before  have  been  heard  of  in 
a  forum.  A  similar  statement  of  the  rule  is  to  be  found 
in  the  opinion  of  the  scholarly  Turley  in  our  own  case  of 
Jacobs  V.  State,  3  Hump.,  514.  It  was  said  by  Judge 
Turley  that  the  common  law  of  a  country  was  never  sta- 
tionary, and  that  hundreds  of  the  principles  of  the  com- 
mon law  might  lie  buried  for  ages  untried  and  unused 
simply  because  the  occasions  for  their  application  had  not 
arisen.  The  common  law  should  be  looked  upon  as  a  spirit 
and  not  as  a  letter  or  a  form.  Baron  Pollock  symbolizes 
this  spirit  as  a  fairy  in  the  perpetual  quest  of  Justice,  the 
Beloved.  The  common  law  Courts  have  not  hesitated  to 
discard  old  and  absurd  doctrines  when  they  stood  in  the 
way  of  justice  and  advancement;  and  it  would  be  a  re- 
proach to  the  jurisprudence  of  the  State  in  this  day  of 
progress  and  enlightenment  to  permit  a  maxim  which  is 
a  relic  of  barbarism  to  stand  as  an  insuperable  barrier  to 
a  party  who  has  suffered  an  outrage  of  scarcely  less  enor- 
mity than  that  of  death  itself.  Especially  is  this  criticism 
deserved  if  the  maxim  be  stretched  beyond  its  real  legal 
significance  and  purpose. 

The  charge  that  the  Court,  if  it  sustains  this  right  of 
action,  will  have  to  make  the  law  instead  of  declaring  it, 
will  .upon  closer  analysis  be  considered  as  unfounded.  This 
imputation  has  been  hurled  at  the  common  law  Courts  for 
more  than  a  hundred  years  by  men  of  the  greatest  force 
and  learning,  but  the  Courts  continue  as  before  the 
mouthpieces  and  exponents  of  the  juristic  thought  of  their 
time.  In  the  absence  of  statute  or  well-settled  legal  rules 
the  Courts  do  not,  in  their  efforts  to  achieve  justice,  make 
the  law;  they  rather  discover  it:     Jenks,  Law  of  Middle 
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Ages^  65.     The  Courts  ascertain  and  point  out  rights  in- 
stead of  creating  them. 

We  are  reminded  by  Lord  Coke  that  innovations  are 
to  be  looked  upon  with  suspicion^  and  are  admonished  to 
adliere  to  the  beaten  path.  This  declaration  of  the  oracle 
of  the  common  law  cannot  be  overlooked.  But  he  also 
laid  it  down  as  a  satisfactory  rule  that  if  any  proposed 
action,  however  new,  could  be  sustained  upon  well-known 
principles,  rules  and  maxims  of  the  conmion  law,  it  should 
be  accepted  whether  it  had  ever  been  presented  for  deci- 
sion or  not.  If  the  doctrine  urged  by  learned  counsel  and 
as  sustained  by  Lord  Coke  when  he  railed  at  innovations 
had  been  accepted  as  the  rule,  the  common  law  would  re- 
main as  a  reproach  to  our  ancestors.  Instead,  because  it 
is  an  ideal  and  a  spirit,  and  not  a  concreted  mechanism, 
it  is  today  the  most  satisfactory  system  of  jurisprudence 
in  its  administrative  and  practical  side  the  world  has  ever 
seen.  The  Courts  of  Tennessee  are  supposed  to  be  gov- 
erned and  guided  by  that  spirit,  except  where  otherwise 
provided  by  statute.  Indeed,  the  duty  of  administering 
right  and  justice  according  to  the  principles  of  this  system 
are  obligatory:     Shannon's  Code,  section  6063. 

In  the  investigation  of  the  question  presented  we  have 
felt  at  liberty  to  pursue  a  wide  range.  We  may  be  charged 
with  attempts  at  essay  writing  and  with  over-strained  and 
over-refined  reasoning  and  an  undue  stretching  of  some 
of  our  conclusions  beyond  our  premises.  To  this  impeach- 
ment we  shall  make  no  response.  We  hope  we  can  find 
our  pardon  in  our  anxiety  to  make  our  Court  an  instru- 
ment for  the  effectuating  of  justice  and  the  redress  of 
grievous  wrongs.  Unfortunately,  some  of  the  most  short- 
sighted individuals  in  the  world  have  been  upon  the  re- 
viewing Courts  of  England  and  America.  They  have 
flatly  refused  to  enter  the  wide  field  of  right  and  justice  un- 
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less  they  be  shown  the  tracks  of  some  one  in  authority  who 
has  gone  before  him.  But  the  world  is  to  be  congratulated 
that  in  times  past  some  Judges  of  a  wider  range  of  vision 
have  written  for  posterity.  We  are  also  indebted  to  those 
who  are  not  lawyers  for  some  of  the  most  splendid  juristic 
conceptions  ever  conceived  in  the  mind  of  man.  The 
Courts  of  today  are  not  confined  to  the  black  letter  of  the 
law,  but  are  at  liberty  to  levy  tribute  upon  the  whole  world 
of  experience,  letters  and  philosophy  as  aids  for  the  as- 
certainment of  truth  and  justice. 

We  are  also  told  that  it  would  be  dangerous  to  establish 
a  precedent  of  this  kind,  for  the  reason  that  suits  would 
be  multiplied,  estates  endangered  and  the  good  of  society 
interfered  with.  Society  can  demand  a  great  deal  of  the 
individual;  but  society  should  not  at  the  liehest  of  the 
sociological  jurist  be  required  to  sacrifice  a  most  invalu- 
able and  inalienable  right  for  a  supposed  social  good.  This 
contention  is  not  sound.  Society  itself  could  not  exist  as 
we  know  it  unless  goo<l  character  were  sometliing.  And 
society  will  ultimately  find  its  greatest  good  in  attending 
to  the  rights,  wants  and  desires  of  the  individual. 

We  shall  now  proceed  to  an  examination  of  the  defense 
predicated  upon  the  maxim  a^tio  personalis,  assuming  for 
the  time  that  it  must  be  dealt  w-ith  and  overcome  before 
plaintiffs  can  proceed.  We  shall  undertake  later  to  show- 
its  inapplicability  to  the  facts  of  this  case. 

The  origin  of  the  maxim  is  unknown.  Sir  Frederick 
Pollock  characterizes  it  as  a  relic  of  barbarism:  Torts, 
6th  Ed.,  page  60.  It  was  stated  in  Finl^iy  v.  Chimey, 
20  Queen's  Bench,  503,  that  its  origin  ^vas  unknown.  It 
is  appropriate  that  w-e  briefly  trace  its  history  and  de- 
velopment, supplementing  with  our  ow^n  views  some  of  the 
observations  made  by  judges  and  jurists.  In  the  days  of 
self-help,  vengeance,  retribution  and  clan  punishment,  and 
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likewise  iu  the  days  of  trial  by  battle,  no  other  conclu- 
sion could  have  been  reached  than  that  all  rights  of  action 
were  taken  away  by  death.  This  view  of  the  early  Courts 
was  strengthened  from  age  to  age  by  the  peculiar  customs 
and  institutions  of  our  ancestors.  It  was  shaded  and  in- 
fluenced by  feudal  tenures  and  latterly  by  the  assumption 
by  the  priests  of  the  right  to  disburse  the  funds  of  de- 
cedents. It  was  also  strengthened  by  the  peculiar  doc- 
trine that  the  goods  of  a  dead  man  could  not  by  his  per- 
sonal representative  be  used  in  the  payment  of  damages 
occasioned  by  his  torts.  The  maxim  was  also  influenced 
by  the  religious  awe  and  superstition  of  the  age.  But  the 
first  authentic  declaration  of  a  juridical  reason  of  which 
we  are  aware  was  that  no  right  of  action  could  be  trans- 
ferred. 

For  nearly  two  hundred  years  the  maxim  has  been 
fought  and  criticized  and  restricted,  both  by  the  Legisla- 
tures and  by  the  Courts,  until  as  now  said  by  Lord  Bowen 
in  Finlay  v.  Chimey,  supra,  the  accepted  rule  is  that  all 
actions  survive  and  that  the  abating  of  actions  is  the  ex- 
ception. This  maxim  has  been  so  reduced  in  Tennessee 
as  to  apply  to  actions  for  injuries  affecting  the  character 
only  of  the  plaintiff:  Shannon's  Code,  4569.  See  the 
strictures  of  Mr.  Street  upon  the  maxim  in  the  third  vol- 
ume of  his  treatise  on  the  Foundations  of  Liability,  page 
62,  et  sequa.  We  have  examined  quite  a  number  of  deci- 
sions and  not  a  few  pages  of  text-writers  concerning  the 
application  of  the  maxim.  It  is  now  the  accepted  rule  that 
the  maxim  will  be  looked  upon  with  disfavor,  and  that  it 
will  not  be  applied  unless  the  facts  necessitate  it,  for  the 
Courts  realize  that  it  has  been  an  instrument  of  injustice 
over  since  the  day  when  the  adjustment  of  wrongs  was 
effected  by  other  means  than  those  of  physical  violence. 
The  Courts  could  almost  be  justified  upon  common  law 
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principles  and  in  the  absence  of  statute  in  discarding  the 
maxim,  for  the  reason  of  the  maxim  or  the  views  and  sen- 
timents which  gave  it  force  are  no  more.  For,  as  ob- 
served by  Lord  Coke,  the  reason  of  the  law  is  the  life  of 
the  law.  We  have  the  warrant  of  Lord  Mansfield  in  the 
case  of  Hanley  v.  Troty  Cowper's  Rep.,  371,  that  the  maxim 
is  not  to  be  accepted  as  generally  and  universally  true,  and 
that  it  becomes  the  duty  of  the  Court  to  scrutinize  the 
cases  in  which  it  is  urged,  to  the  end  that  it  be  not  used 
as  an  artificial  weapon  for  the  defeating  of  justly-founded 
claims. 

What  has  immediately  gone  before  has  been  set  down 
by  us  as  justification  for  the  position  taken  by  us  in  the 
instant  case  for  holding,  after  a  careful  and  deliberate  con- 
sideration, that  the  maxim  cannot  be  used  by  the  defend- 
ant to  defeat  this  action  of  the  plaintiffs.  We  are  of  opin- 
ion that  the  facts  do  not  call  for  its  application,  and  being 
of  this  opinion,  we  would  certainly  be  subject  to  reproach 
if  we  stretched  this  archaic  and  barbarous  rule  beyond  its 
true  scope.  Courts  are  supposed  in  a  republic  to  be  in- 
strumentalities for  the  attainment  of  justice.  This,  of 
course  must  be  done  under  rules  and  regulations  and  an 
orderly  procedure.  At  the  same  time,  they  cannot  ignore 
the  spirit  of  these  times,  when  everything  is  questioned, 
and  especially  when  Courts  are  brought  to  the  bar  of  public 
opinion  for  the  purpose  of  ascertaining  whether  they  sub- 
serve the  ends  for  which  they  "were  constituted.  Charles 
Ferguson  is  the  author  of  two  interesting  and  profound 
works,  the  Affirmative  Intellect  and  the  Religion  of  De- 
mocracy. It  is  the  duty  of  society,  says  he,  to  attend  to 
the  desires  of  the  individual  and  his  yearning  for  justice 
and  fair  treatment,  and  not  to  let  mere  forms  and  exter- 
nals be  the  means  of  baffling  the  individual  in  his  search 
for  satisfaction  and  justice.  L.  F.  Ward  in  his  Psychic 
41 
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Factors  of  Civilization^  in  Chapters  5  and  35,  says  that 
society  cannot  escape  the, duty  of  attending  to  the  desire 
of  the  individual  to  get  rid  of  his  pain  and  sense  of  wrong, 
and  that  this  is  especially  a  duty  resting  upon  those  de- 
partments having  to  do  with  the  protection  of  rights  and 
vindication  of  wron^js.  We  learn  from  Nietzche  that  a 
German  jurist  claimed  that  the  ideas  of  justice  and  right 
were  founded  upon  what  are  characterized  as  the  feelings 
of  resentment,  those  feelings  which  cause  the  individual  to 
direct  his  anger  toward  the  party  responsible,  and  that;  it 
was  the  duty  of  society  through  its  organs  to  ascertain  the 
grounds  of  these  feelings  of  resentment;,  aiid  if  they^  were 
well  founded  and  properly  referred  to  their  author  by  the 
injured  one,  responsibility  must  be  fixed  by;  soci^tv  and 
restiti^tioiji  ordered,  and  that  purely  artificial  barriers 
should  not  stand  in  the  way  of  society  ^us  ^responding. 

These  views  are  mentioned  by  us  for  the  purpose  of 
showing  that  Coi^ts  i:f  they  are  not  to  be  remji^  in  the 
performance  of ,  their  functions,  gannqt  ignore  the  spirit 
of  justice  nor  close  their  i^ars  to  the  cry  of  an  injured  in- 
dividual for  an  opportunity  to  be  heard  and  to  be  vindi- 
cated. 

-  « 

It  is  well  that  we  ascertain  exactly  what  was  intended 
by  the  testator  when  he  executed  his  will  and  what  his 
agent  the  executor  did  when  the  will  was  propounded  and 
to  blend  these  matters  of  fact  with  their  jural  aspects. 

Woodfin  intended  to  libel  his  niece,  Qonscioi^s  of  the 
fact  that  neither  she  nor  the  world  would  know  of  it  until 
after  his  death.  There  was  a  command  by  him  to  his 
executor  to  take  the  libelous  document  and  present  it  to  the 
Probate  Court  of  Davidson  County  and. make  it  known 
to  the  world  as  the  evidence  of  the  thought,  will,  wish  and 
desire  of  the  testator.  It  was  known  to  the  testator  that 
his  declaration  to  counsel  or  to  the  executor  would  be  pre- 
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served  as  a  secret  and  that  it  would  not  become  effective 
and  operative  as  the  instrumentality  with  which  he  could 
glut  his  vengeance  by  blasting  Mrs.  Harris  until  the  same 
should  be  made  known  through  the  channels  provided  by 
law.  Stripped  of  everything,  it  was  a  command  to  his 
executor  as  such  and  in  the  execution  of  the  will  of  the 
testator  and  for  the  purpose  of  gratifying  a  fiendish  de- 
sire  of  his  own,  to  go  before  the  public  after  the  testator's 
death  and  scatter  abroad  the  seeds  of  destruction  contrived 
for  his  niece. 

It  can  hardly  be  disputed  that  in  propounding  the  will 
for  probate  the  executor  acted  as  agent,  trustee  or  rei)re- 
sentative  of  the  testator,  and  that  he  carried  out  in  so  doing 
a  specific  instruction.  At  this  stage  of  our  investigation 
it  becomes  pertinent  to  ascertain  the  exact  time  at  which 
Mrs.  Harris  was  injured  and  her  feelings  of  outrage,  re- 
sentment  and  injustice  generated.  The  discussion  of  the 
authors  inmiediately  above  cited  afford  aid  in  the  ascer- 
tainment  of  this  point  of  time,  for  the  reason  that  it  is 
clearly  deducible  from  the  juristic  schemes  suggested  by 
them  that  it  is  important  to  determine  the  time  when  the 
organs  of  society  can  be  invoked  for  remedying  purposes. 

A  document  does  not  become  a  libel  until  publication 
thereof.  It  can  be  differentiated  from  an  assault  and  bat- 
tery or  an  intent  to  commit  a  crime,  in  that  a  man  may 
set  down  in  writing  a  false  charge  of  the  most  heinous  na- 
ture and  it  will  not  be  or  cannot  be  classified  as  a  libel 
or  any  part  of  a  libel  until  made  known  to  others.  The 
libelous  matter  contained  in  Woodfin's  will  did  not  become 
a  libel  in  the  legal  sense  until  after  his  death,  when  pur- 
suant to  his  direction  it  was  then  declared  to  the  world. 
Dawson  v.  Holt,  11  Lea,  583,  is  apposite  in  this  connec- 
tion. It  cannot  be  said  that  the  good  reputation  of  Mrs. 
Harris  was  even  assaulted  or  attacked  by  Woodfin  by  the 


692  COURT  OF  CIVIL  APPEALS, 


Harris  r.  Trust  Co. 


writing  of  the  codicil;  it  cannot  be  said  that  he  poisoned 
an  arrow  or  lighted  the  fuse  of  a  bomb  and  died  before 
the  arrow  struck  or  the  bomb  exploded.  These  sugges- 
tions cannot  be  urged  in  our  humble  jiulgment  for  the  pur- 
pose of  showing  that  the  tort  was  one  and  inseparable, 
that  it  began  in  the  lifetime  of  the  deceased,  and  that  a 
fraction  of  it  only  remained  to  be  performed  after  his 
death,  and  that  his  death  abated  or  took  away  any  right 
of  action  which  the  injured  party  may  have  had.  The  in- 
stant case  rather  should  be  assimilated  to  that  of  a  man 
who  arms  another  with  a  bludgeon  and  instructs  liim  upon 
the  happening  of  a  certain  event  to  attack  and  slay  a  per- 
son against  whom  the  procuring  party  has  a  grudge;  or 
it  may  be  likened  to  the  case  of  »  man  who  knows  that 
he  cannot  be  in  the  vicinity  of  his  victim  at  a  time  when 
he  desires  the  destruction  of  the  latter,  and  commissions  a 
third  party  to  assault  and  rob  or  slay  the  victim  at  a  time 
pointed  out  or  suggested.  In  these  latter  cases  it  cannot 
be  said  that  in  the  law  any  part  of  the  harming  deed  was 
done  until  the  blow  was  struck.  And  yet,  the  deed  ought 
in  every  respect  to  be  treated  by  society  as  the  deed  of  the 
party  who  commanded  it,  although  it  was  not  performed 
bv  him  until  after  his  death. 

When  did  any  cause  of  action  accrue  to  Mrs.  Harris  ? 
Certainly  not  before  any  injury  was,  in  the  legal  sense, 
done  her.  Assuredly  it  was  not  until  the  public  was  made 
aware  of  the  imputation  upon  her  legitimacy  and  until  she 
became  conscious  of  the  fact  that  the  atmosphere  in  which 
she  lived  and  moved  had  been  poisoned  by  someone.  She 
could  not  have  sued  the  testator  in  his  lifetime,  for  she 
could  not  have  compelled  anyone  to  divulge  the  contents 
of  the  will.  And  it  must  not  be  forgotten  that  Woodfin's 
will  had  no  force  or  validity  and  was  not  so  intended  until 
after  his  death.    It  was  also  intended  by  him,  we  repeat, 
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that  the  attack  upon  her  good  name  was  not  to  take  effect, 
was  not  to  perform  its  fiendish  purpose,  until  after  he  had 
passed  beyond.  At  this  point  the  definition  of  a  will  un- 
der the  Koman  law  as  given  by  TJlpian  and  translated  by 
Dr.  Cooper  in  his  notes  to  his  Justinian  is  appropriate: 
"A  will  is  the  declaration  of  a  desire  or  state  of  mind  made 
in  the  presence  of  lawful  witnesses,  to  be  made  known  and 
have  effect  after  the  death  of  the  testator."  At  the  ex- 
pense of  repetition  we  must  say  that  Woodfin  composed 
this  libel  as  a  part  of  his  testament,  and  directed  that  after 
his  death  it  be  made  known  and  to  have  effect  as  a  libel 
after  his  death  and  when  probated. 

Where  is  the  logic  of  the  proposition  that  the  law  takes 
away  by  the  death  of  the  wrongdoer  a  right  of  action  which 
had  not  at  that  time  arisen?  The  feelings  of  resentment 
and  injustice  entertained  by  Mrs.  Harris  and  her  desire 
now  made  known  to  the  organs  of  society  that  she  be  al- 
lowed reparation  and  restitution  did  not  arise  until  the 
probate  of  the  will;  and  it  strikes  us  as  entirely  unsound 
to  say  that  she  must  forego  her  right  to  vindication  by 
virtue  of  the  maxim  actio  personalis,  when  in  law  and 
fact  and  so  far  a  the  organs  of  society  and  herself  were 
concerned  no  injury  had  been  inflicted  upon  her. 

The  maxim  has  reference  to  causes  of  action  committed 
by  the  tort  feazer.  It  cannot  apply  to  a  tort  that  was  not 
then  committed:  Dayton  v.  Lynes,  30  Conn.,  356.  We 
find  this  authority  holding  that  the  maxim  in  its  terms  is 
restricted  to  torts  committed  in  the  lifetime  of  the  person 
whose  death  it  is  claimed  abated  the  action.  In  the  case 
of  Hanley  v.  Trot,  supra,  it  was  stated  by  Lord  Mansfield 
that  the  rule  as  a  matter  of  course  had  reference  to  torts 
committed  by  the  testator,  and  not  to  causes  which  did 
not  arise  in  his  lifetime.  It  was  quaintly  expressed  in 
'T)octor  and  Student,"  an  old  but  very  interesting  book. 
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page  129 :  "If  a  man  do  a  trespass  and  dieth,  there  shall 
be  no  action  against  his  executor,"  clearly  implying  that 
the  rule  had  no  reference  to  a  cause  of  action  arising  sub- 
sequently to  the  death  of  the  testator.  It  may  be  safely 
laid  down  as  a  proposition  that  cannot  be  controverted  that 
the  maxim  cannot  be  resorted  to  to  defeat  a  right  of  action 
which  did  not  accrue  and  the  effects  of  which  could  not  in 
the  nature  of  things  have  been  known  until  after  the  party 
whose  representative  urges  the  defense  shall  have  passed 
away.  We  must  characterize  the  contention  to  the  contrary 
to  be  unsupported  either  in  law,  logic  or  justice. 

tPpon  what  ground  then  shall  plaintiffs  be  debarred  of 
their  right  of  action  if  this  barrier  be  considered  as  not 
in  the  way  i  Some  surprise  is  expressed  that  the  Courts 
can  entertain  a  suit  for  libel  against  the  estate  of  a  dead 
person,  and  argumentatively  the  Courts  are  asked  to  indi- 
cate how  that  is  possible  under  the  common  law  and  in 
view  of  our  statute  which  makes  actions  of  this  nature 
abatable  by  death.  It  must  be  admitted  that  this  is  an 
action  affecting  the  character  of  the  plaintiff,  and  that  it 
stands  before  reduction  to  judgment  as  it  was  at  common 
law,  but  by  this  concession  it  must  not  be  understood  that 
because  by  the  common  law  of  a  hundred  years  or  even 
fifty  years  ago  plaintiffs  would  have  been  denied  access 
to  the  Courts,  that  in  this  day  of  enlightenment  and  prog- 
ress and  keen  appreciation  of  the  rights  of  the  living  as 
against  the  dead  they  must  be  turned  away  without  redress. 
As  was  said  in  our  case  of  Box  v.  Lanier,  4  Cates,  411, 
the  common  law  is  molded  by  the  Courts  to  suit  the  ever- 
changing  conditions  and  demands  of  justice  and  of  morals 
and  manners  of  society. 

We  are  of  opinion  that  this  action  is  sustainable  upon 
principles  that  are  not  inharmonious  with  the  great  body 
of  the  rules  of  the  common  law,  and  that  in  so  holding  we 
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shall  not  be  making  any  law  nor  repealing  any  law,  but 
simply  responding  as  an  organ  of  society,  because  the  occa- 
sion has  now  arisen  to  so  declare,  in  declaring  rights  and 
equities  to  which  the  plaintiffs  are  entitled. 

We  concede  that  as  a  general  rule  the  estate  of  a  tes- 
tator is  not  liable  for  the  torts  of  the  executor.  But  we 
think  it  clearly  deducible  from  the  authorities  that  when 
the  executor  is  carrying  out  strictly  and  to  the  letter  the 
instructions  of  the  testator  and  is  performing  a  deed  or 
making  an  agreement  commanded  by  the  testator,  the  exe- 
cutor may  be  sued  in  his  representative  capacity  for  the 
consequences  or  because  of  legal  rights  arising  from  the 
performance  of  the  will  of  the  testator.  It  cannot  well  be 
held  otherwise.  The  law  requires  him  to  observe  the  will 
of  the  testator.  It  can  truthfully  be  said  that  in  thus  ob- 
serving the  injunctions  of  the  maker  of  a  will  the  executor 
is  acting  for  the  estate,  for  the  trust;  in  fact,  that  it  is 
the  estate  or  trust  wliich  is  acting  through  him.  One  of 
our  earliest  writers — Glanville — says  in  very  few  words, 
that  the  heir  and  the  executor  must  perform  the  will  of 
the  testator.  In  ^'Doctor  and  Student,"  above  referred  to, 
it  is  said  that  it  is  the  duty  of  the  executor  to  observe  "the 
will  of  his  testator  as  his  law,"  page  129.  Wentworth,  a 
very  early  writer  on  executors,  states  that  the  law  ap- 
points an  executor  to  see  that  the  desires  of  the  testator 
are  carried  out,  and  that  if  a  testator  directs  a  thing  to 
be  done  the  executor  must  perform  it  as  directed,  whether 
expressly  so  commanded  or  not,  pages  239-40.  We  do  not 
see  how  it  can  be  successfully  controverted  that  the  estate 
of  a  testator  is  suable  for  the  injurious  consequences 
of  an  act  which  the  testator  expressly  directs  shall  be  done 
by  the  executor  as  an  act  for  and  on  behalf  of  the  estate. 

In  Prince  v.  Lucas,  210  Pa.  State,  620,  it  was  held  that 
if  the  trustees  of  an  estate  created  by  will  are  specially  di- 
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rected  to  do  a  certain  thing  or  to  carry  out  a  certain  en- 
terprise, and  injury  results  while  they  act  in  good  faith 
and  in  strict  observance  of  the  directions  of  the  settler, 
the  estate  may  be  sued  therefor.  In  quite  an  interesting 
case  in  which  the  opinion  was  prepared  by  Justice,  now 
Mayor  Gaynor,  it  was  said  that  the  cases  are  almost  uni- 
form,  that  if  in  carrying  out  the  expressed  intentions  of 
a  testator  or  settlor  injury  results  to  a  third  party,  the 
representative  may  be  sued  in  his*  representative  capacity 
therefor:  Kellogg  v.  Church,  128  N.  Y.,  216.  In  Ire- 
land V.  Bowman^  130  Ky.,  157,  the  Court  held  that  the 
estate  of  a  testator  might  be  sued  in  damages  for  a  nui- 
sance erected  in  the  lifetime  of  the  testator  and  continued 
by  his  trustees  after  his  death,  they  being  expressly  so  di- 
rected in  the  will.  There  is  in  this  case  quite  an  analogue 
to  the  one  at  bar  if  we  should  treat  this  as  an  injury  start- 
ing in  the  lifetime  of  the  testator  and  carried  to  culmina- 
tion by  the  executor  by  express  direction.  An  inter- 
esting review  of  the  English  cases  upon  the  question  as 
to  when  a  receiver  or  trustee  may  cast  the  burden  of  the 
consequences  resulting  from  performance  of  the  will  of 
the  creator  of  the  trust  will  be  found  in  2  British  Ruling 
Cases,  413". 

Tliere  seems  to  be  no  contrariety  of  opinion  as  to  the 
proposition  that  the  estate  may  be  sued  upon  all  contracts 
made  by  the  executor  when  those  contracts  were  made  by 
the  express  command  of  the  testator.  It  is  also  true  a 
party  incurring  expense  at  the  instance  of  a  testator  where 
it  is  incurred  in  the  performance  of  an  act  or  a  contract 
exi)ressly  directed  by  the  testator  to  be  made,  may  sue  the 
estate  therefor :  Wade  v.  Pope,  44  Ala.,  690.  Why  grant 
a  recovery  against  the  estate  of  a  party  who  has  suflFered 
by  breach  of  contract  made  by  the  executor  in  his  repre- 
sentative capacity   and   deny  relief  to  a  party  who  has 
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suffered  damages  in  consequence  of  the  commission  of  a 
tort  by  the  executor  pursuant  to  the  express  command  of 
the  testator? 

We  think  it  here  appropriate  to  appeal  to  the  civil  law, 
a  great  system  of  jurisprudence,  for  analogy.  It  is  knowoi 
of  all  students  of  jurisprudence  that  we  are  immensely  in- 
debted to  that  system  and  that  we  in  times  past  and  are 
now  borrowing  liberally  therefrom.  See  Finlason's  Edi- 
tion of  Keeves'  History  of  English  Law,  Vol.  1.  We  are 
iiware  that  the  doctrine  of  torts  inculcated  by  the  civil  law 
has  been  subject  to  criticism,  if  not  of  ridicule,  at  the 
hands  of  juristic  veriters.  Notwithstanding,  it  must  be 
admitted  that  it  contains  an  element  of  truth  which  those 
Courts  who  desire  enlightenment  from  every  source  can- 
not deny.  The  classical  jurists  place  torts  under  the  divi- 
sion of  quasi'Contracta  or  obligations.  Their  treatment  of 
the  subject  is  thus:  Every  wrongdoer  knows  in  advance 
of  the  perpetration  of  his  deed  that  his  victim  is  entitled 
to  indemnity  and  that  the  law  will  require  it  of  him. 
Therefore  when  he  commits  a  battery  or  slanders  a  person 
he  does  so  with  the  implied  understanding  and  promise  to 
the  victim  that  he,  the  wrongdoer,  will  tender  him  satis- 
faction. In  other  words,  there  is  necessarily  bound  up 
with  the  conscious  infliction  of  wrong  an  obligation  to  pay 
the  injured  one  a  sum.  This  doctrine  has  great  force  as 
a  matter  of  course  in  those  countries  where  compensation 
for  injuries  is  fixed  bv  law.  But  it  has  not  lost  its 
force  in  those  States  where  the  individuals  of  a  com- 
munity have  entered  into  a  legal  relation,  one  of  the  im- 
plied stipulations  of  which  is  an  obligation  made  to  and 
with  everyone  that  if  injury  be  done,  restitution  will  be 
tendered. 

Why  not  look  upon  the  case  at  bar  in  this  light  ?     The 
testator  deliberately  arranges  that  his  representative  per- 
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petrate  an  outrage  upon  Mrs.  Harris.  It  is  inescapable 
that  the  executor  in  propounding  the  will  is  dealing  out 
a  blow  (a  part  of  the  estate  as  it  were,  or  as  the  Roman 
jurist  might  put  it,  a  piece  of  his  mind)  that  will  result 
in  damage  to  the  victim.  Where  is  the  violation  to  proper 
juristic  conceptions  in  holding  that  the  testator  in  thus 
commanding  the  infliction  of  wrong  impliedly  directs  that 
reparation  be  made,  or  at  least  that  the  consequences  be 
borne  by  his  estate,  of  which  the  executor  is  a  mere  rep- 
resentative ? 

In  our  appeal  to  the  civil  law  for  analogies  we  could 
not  overlook  another  doctrine  of  that  system  which  may 
have  some  bearing  upon  the  questions  at  issue,  namely, 
that  of  fidei^cotnmissa.  At  a  certain  stage  of  Eoman  law 
parties  were  not  allowed  to  give  by  will  property  or  funds 
to  certain  individuals.  Testators  were  then  under  the 
necessity  of  naming  an  heir  or  providing  for  successors. 
In  order  to  evade  the  rule  above  mentioned,  they  began  the 
practice  of  devising  their  estates  to  a  person  named  as  heir 
or  successor,  and  then  requiring  him  after  the  death  of 
the  testator  to  hand  over  the  property  to  the  prohibited 
ones. 

Let  us  assume  that  Woodfin  was  desirous  of  slandering 
or  libelling  his  niece.  We  must  presume  that  he  knew  the 
law  which  provides  a  remedy  if  he  made  known  his  slan- 
derous or  libelous  thoughts  before  his  death.  We  may  be 
almost  right  when  we  ascribe  to  him  a  belief  that  he  could 
vent  his  spleen  and  glut  his  vengeance  by  destroying  his 
niece  through  the  instrumentality  of  a  will  and  that  neither 
he  nor  his  estate  could  be  sued  therefor.  Is  an  enlightened 
Court  to  confirm  such  an  opinion  and  let  the  possessor  of 
murderous  venom  evade  what  he  supposes  to  be  the  law 
and  yet  accomplish  in  the  end  his  diabolical  purpose? 
Quite  appropriate  in  this    connection    and  in  connection 
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with  our  effort  to  show  that  juristically  the  executor  in 
propounding  the  will  represents  the  testator  in  every  sense 
is  reference  to  an  essay  written  by  Hazlitt,  an  English 
essayist  and  profound  critic  of  his  age  and  time.  This 
essay  will  be  found  in  a  volume  of  his  works  entitled  "Ta- 
ble Talk,"  under  the  heading  of  "Will  Making."  He  ex- 
presses astonishment  that  men  will  use  the  instrumentality 
of  a  will  for  the  purpose  of  venting  their  spleen,  and  re- 
marks that  some  sordid,  cruel  and  vindictive  individuals 
keep  their  wills  in  reserve  as  the  last  weapon  with  which 
they  will  destroy  the  victims  whom  they  detest.  The 
learned  essayist  likewise  speaks  of  the  unwarranted 
and  unjustifiable  commands  which  some  testators  lay 
upon  their  representatives  to  be  observed  by  them  after 
the  makers  of  the  wills  have  ceased  to  breathe.  But  the 
most  interesting  portion  of  this  essay  is  that  wherein  Haz- 
litt refers  to  executors  and  heirs  as  the  proxies  who  shall 
continue  on  the  material  stage  after  the  testator  shall  have 
passed  away,  for  the  purpose  of  acting,  executing  and  ef- 
fecting the  wishes  of  the  maker  of  the  will  with  respect 
to  some  foolish,  ridiculous  or  malicious  desire  or  motive. 

Why  not  in  the  instant  case  regard  the  defendant  as 
the  proxy  of  Woodfin  for  the  purpose  of  appearing  in 
public  and  declaring  that  Mrs.  Harris  is  an  illegitimate 
and  thus  carry  out  a  design  cherished  and  nourished  by 
him  in  his  venomous  bosom  for  years? 

The  right  to  make  a  will  is  not  a  natural  one.  It  rests 
wholly  upon  positive  law.  At  the  same  time  it  may  have 
been  so  long  continued  and  permitted  by  society  as  to  be 
regarded  as  a  right,  as  an  estate  or  as  an  enjoyment.  J.  G. 
Fitche,  a  philosophical  juristic  writer  of  Germany,  states 
in  his  work  upon  Rights  that  the  owner  of  property  in 
an  organized  community  should  be  looked  upon  as  vested 
with  the  right  to  dispose  of  his  property  by  will  and  that 
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this  right  may  itself  be  looked  upon  as  property  or  as  a 
means  of  securing  enjoyment,  gratification  and  pleasure. 
He  also  mentions  the  fact  that  it  may  be  quite  a  satis- 
faction to  a  man  to  think  that  his  will  is  going  to  be  op- 
erative in  the  material  world  after  his  death. 

It  must  be  recognized  in  this  day  and  time  that  the 
right  to  make  a  will  is  claimed  as  almost  an  absolute  one, 
and  that  some  users  of  this  means  of  disposing  of  their 
property  resort  to  this  method  of  projecting  themselves 
as  it  were  beyond  death.  Unfortunately,  the  intentions  of 
testators  are  not  always  good.  Society  is  now  beginning 
to  take  cognizance  of  the  fact  that  wills  can  be  the  agencies 
of  harm  as  well  as  of  good.  It  behooves  Courts  adminis- 
tering justice  according  to  the  common  law  to  recognize 
this  fact  and  put  the  seal  of  disapproval  upon  the  abuse 
of  this  privilege  of  devising  property  by  a  written  in- 
strument which  may  at  the  same  time  be  used  as  a  weapon 
of  destruction.  The  Courts  would  be  remiss  in  our  judg- 
ment if  they  failed  to  notice  and  weigh  the  evil  conse- 
quences with  which  the  unrestrained  libeling  of  parties 
may  be  perpetrated  by  wills.  A  more  permanent  way  of 
blasting  the  good  name  and  reputation  of  an  individual 
cannot  be  conceived.  In  this  day  of  diminishing  fear  of 
punishment  after  death  and  of  the  existence  of  a  material 
hell,  and  an  enlargement  of  the  view  that  the  soul  is  im- 
mortal and  that  individuality  is  retained  and  afiFects  the 
living,  the  Courts  can  properly  say  that  old  doctrines  which 
prevented  suits  for  personal  wrongs  against  the  estates 
of  testators  have  passed  away  with  the  reasons  which  called 
them  forth.  x\s  Fichte  says,  '^Tlie  grounded  is  no  broader 
than  its  foundation."  This  would  simply  be  carrying 
out  a  spirit  of  the  common  law  which  began  to  crop  out 
more  than  six  hundred  years  ago  in  those  cases  wherein 
it  was  held  that  if  the  heir  be  named  bv  the  testator  he 
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was  bound  to  represent  the  testator  in  settlement  of  lia- 
bility, and  also  in  those  early  cases  holding  that  where 
the  executor  was  commanded  by  the  testator  to  make  a 
contract  or  to  do  a  certain  thing  or  to  take  part  in  legal 
proceedings,  all  parties  affected  might  sue  the  represen- 
tative as  such,  although  the  cause  of  action  could  be  traced 
wholly  or  in  part  to  acts  done  by  the  testator  in  his  life- 
time. 

By  the  common  law  an  action  could  be  maintained  for 
slandering  the  dead.  We  are  not  aware  of  any  case  of 
the  kind  in  recent  years,  but  we  are  not  cognizant  of  any 
rule  of  law  abolishing  the  action  mentioned.  It  strikes 
us  as  an  anomaly,  as  a  defect,  that  an  action  may  be  brought 
to  vindicate  the  name  of  the  dead  who  have  been  slandered 
by  the  living,  and  yet  that  the  living  are  denied  the  right 
to  vindication  when  libeled  by  the  dead  in  a  document 
which  the  decedent  knew  would  not  be  effective  as  a  libel 
until  after  his  death. 

There  may  be  some  reason  yet  for  the  occasional  appli- 
cation of  the  maxim  actio  personalis,  etc.,  when  the  wrong 
is  done  and  suffered  in  the  lifetime  of  the  perpetrator. 
There  may  be  a  spirit  of  forgiveness  which  may  become 
active  at  the  time  of  death.  It  may  also  be  thought  by 
the  wronged  one  that  death  in  a  manner  brings  an  ac- 
quittal and  a  requital.  But  when  the  wrong  is  perpe- 
trated after  the  instigator  is  gone,  and  when  the  injured 
one  recalls  and  reflects  that  the  wrongdoer  cherished  his 
malicious  purpose  until  his  last  moments,  and  that  he  as 
it  were  while  ascending  to  heaven  or  going  in  the  other 
direction  hurled  a  poisoned  dart  at  the  bosom  of  the  ob- 
ject of  hate  while  he  was  standing  on  the  shore  that 
divides  time  from  eternity,  there  is  not  much  room  for 
exercising  the  virtue  of  forgiveness  or  in  thinking  that 
death  has  severed  the  legal  bond. 
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We  shall  advert  to  one  other  branch  of  the  law,  that 
of  principal  and  agent,  for  additional  analogy.  The  gen- 
eral rule  is  that  death  terminates  the  relation,  but  we  are 
unable  to  discover  how  this  can  be  so  with  reference  to 
an  agency  that  is  to  become  effective  only  after  death. 
Learned  counsel  for  plaintiffs  very  properly  bring  to  our 
attention  the  case  of  Oass  v.  Simpson,  i  Coldwell,  288, 
wherein  it  was  held  that  the  possessor  of  goods  may  de- 
posit them  with  a  third  person  with  directions  to  hand 
them  over  to  a  third  piarty  in  case  of  the  death  of  the 
donor  within  a  certain  time.  The  depositary  is  treated 
as  the  agent  of  the  donor  for  the  purpose  of  carrying  his 
will  into  effect. 

Cases  of  pure  agency  as  a  matter  of  course  are  termi- 
nated upon  the  death  of  the  principal.  But  when  the 
agency  is  coupled  with  an  interest,  how  meagre  soever  it 
may  be  in  and  to  the  thing  to  be  handled,  the  relation  sur- 
vives the  death  of  the  principal.  An  executor  certainly 
has  an  interest  in  the  estate  committed  to  his  care.  The 
general  rule  seems  to  be  that  if  the  acts  to  be  performed  by 
the  agent  are  to  be  done  or  may  be  performed  in  his  own 
name  and  without  express  statement,  the  relationship  is 
not  terminated  by  death.  This  phase  of  the  relation  is 
touched  upon  to  some  degree  in  the  case  of  Taylor  v. 
Benham,  5  Howard,  233.  But  the  analogies  to  be  thus 
discovered  are  somewhat  slight.  It  strikes  us  that  the 
case  at  bar  can  be  bottomed  upon  the  broad  principle  that 
the  law  permitted  Woodfin  in  the  making  of  his  will  to 
express  his  wishes,  and  to  nominate  a  person  to  declare 
those  wishes  to  the  world,  and  that  when  the  defendant 
thus  offered  the  will  for  probate  it  was  performing  an  act 
directly  commanded  by  the  testator.  We  do  not  think 
we  can  view  it  otherwise  than  a  necessary  provision  of 
his  will  that  the  executor  appear  in  public  and  carry  out 
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the  direction  and  intention  of  the  testator  that  the  good 
name  of  his  niece  be  besmirched.  The  rule,  repeated,  is 
chat  when  the  personal  representative  undertakes  to  carry 
out  a  contract  or  a  performance  started  by  his  testator,  the 
estate  may  be  held  bound  for  any  loss  sustained  thereby: 
Smith  V.  Coai  Company,  83  111.,  498 ;  18  Cyc,  241. 

The  right  to  make  a  will  is  not  an  inherent  one,  as  be- 
fore stated.  Society  should  therefore  make  it  one  of  the 
conditions  annexed  to  th^  privilege,  that  it  be  not  used  as 
an  instrument  of  vilification.  The  Courts  designated  by 
law  to  accept  and  record  these  documents  are  the  neces- 
sary  tribunals  through  which  the  wills  are  to  operate.  It 
should  be  looked  upon  as  the  duty  of  the  social,  oifgauiza- 
tion  to  see  that  wills  are  not  used  as  the  channels  through 
which  warped  and  shrivelled  up  human  nature  may  leave 
a  blast  ^n(J  stigma  of  malicious  falsehood  upon  the  fair 
names  of  the  living.  Fichte,  to  vyhom  reference  has  here- 
tofore  been  made,  holds  it  to  be  the  duty  of  society  which 
through  its  judicial  department  gives  publicity  to  an  in- 
famous slander,  to  provide  a  remedy  both  for  vindica- 
tion of  the  name  of  the  injured  one  and  also  financial 
recompense. 

But  it  is  said  there  is  no  such  remedy  in  our  law.  It 
is  time  the  Courts,  unless  hindered  by  statute  or  previous 
rule,  shoidd  provide  a  remedy.  It  is  not  uncommon  or  un- 
warranted for  the  Courts  to  afford  redress  for  wrongs 
growing  even  out  of  statutory  regulations  although  the 
statutes  on  the  subject  be  silent ;  and  the  Courts  do  this  in 
order  that  no  wrong  shall  be  tolerated  by  law  as  unre-  . 
dressable:    Thomas  v.  Sylvester,  8  Q.  B.,  368. 

It  would  be  quite  a  defect  in  our  system  to  permit  a 
testator,  or  rather  not  be  able  to  prevent  him,  from  libel- 
ing an  individual,  and  yet  deny  him  the  right  to  some 
sort  of  redress  and  vindication.    The  German  jurists  make 
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it  the  duty  of  the  social  organization  to  provide  a  means 
by  which  a  slandered  individual  may  seek  redress  and 
repartition,  for  the  reason  that  the  government  does  not 
and  even  cannot  undertake  to  control  public  opinion.  It 
is  therefore  the  duty,  say  those  jurists,  of  the  State  to  min- 
imize the  means  of  vilification  and  to  provide  or  devise 
some  method  by  which  the  falsity  of  an  imputation  upon 
the  fair  name  of  a  member  of  the  social  organization  may 
be  chosen.  We  see  no  reason  whv  ilrs.  Harris  cannot 
be  treated  as  vested  with  the  right  to  her  good  name  and 
to  her  freedom  from  attack  at  the  hands  of  the  estate  of 
her  uncle.  It  seems  to  us  that  the  Courts  are  bound  thus 
to  recognize  her  right.  Upon  what  ground  and  by  force 
of  what  rule  of  law  can  she  be  denied  that  right?  Is  it 
not  the  duty  of  the  Court,  as  said  by  Lord  Kenyon  in 
Berkeley  v.  Pressgrave,  1  East,  228,  to  recognize  this  right 
and  to  devise  some  remedy  for  its  violation  unless  there 
is  a  statute  or  clearly  understood  rule  of  law  or  principle 
of  law  which  forbids  it?  It  has  always  been  true  with 
the  Teutonic  peoples  that  legislatures  have  not  kept  pace 
with  the  demands  of  the  populace :  Jenks'  Law  and  Politics 
of  Middle  Ages,  145.  Among  these  peoples  the  Courts, 
imless  restrained  by  statute  or  previous  judicial  declara- 
tion, have  undertaken  to  respond  to  the  popular  demand. 
What  has  been  said  immediately  above  must  not  be  un- 
derstood as  a  declaration  by  us,  even  inferentially,  that 
we  are  not  governed  by  the  law ;  on  the  contrary,  the  law 
is  our  dependence.  The  difficulty  is  that  some  people  think 
that  the  law  is  a  mechanism,  a  concretion,  instead  of  a 
spirit  or  sense  of  justice.  As  said  by  Stammler,  a  Ger- 
man jurist  whose  thought  and  whose  language  are  given 
to  us  by  Professor  Pound,  of  Harvard,  a  brilliant  and 
at  the  same  time  profoimd  jurist:  '^Justice  through  the 
law  instead  of  justice  by  law,"  should  be  the  guide  of  the 
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administer  of  justice,  implying  that  the  law  and  legal 
machinery  should  be  used  for  the  purpose  of  meting  out 
justice  instead  of  being  a  mechanism  without  life  or  spirit. 
Professor  Pound  himself,  one  of  the  great  exponents  of 
high  juristic  thought  in  this  country,  is  of  opinion  that 
it  is  the  duty  of  the  Courts,  where  no  statute  or  accepted 
rule  of  the  common  law  forbids,  to  strive  to  do  justice 
in  concrete  cases  rather  than  strive  for  general  effect  and 
uniformity:  Harvard  Law  Review,  Vol.  25,  515.  See 
also  an  illuminating  article  by  the  same  author  in  No.  20 
Green  Bag,  401. 

We  repeat  that  we  meet  with  no  statute  nor  rule  of  law 
which  in  our  judgment  can  be  offered  as  an  effectual  bar- 
rier to  the  efforts  of  Mrs.  Harris  to  obtain  reparation. 
But  it  is  urged  that  she  might  obtain  relief  by  a  bill  in 
equity  or  an  effort  to  purge  the  record.  This,  if  permitted 
by  the  law,  would  be  totally  inadequate,  as  this  would  not 
afford  her  any  means  whatever  of  showing  the  falsity  of 
the  charge  already  and  almost  ineffaceably  made  public. 

Many  illustrations  of  injustice  that  would  result  from 
denying  Mrs.  Harris  redress  were  presented  at  the  bar, 
such  as  the  sending  of  a  libelous  letter  to  a  third  persons 
and  the  death  of  the  writer  before  its  reception;  also  the 
case  of  a  man  who  should  hurl  a  stone  or  a  dart,  or  set 
a  trap  or  light  a  fuse  and  die  before  consummation  of  the 
diabolical  purpose.  We,  in  a  previous  portion  of  this  opin- 
ion, intimated  that  these  cases  were  not  entirely  analogous 
to  the  one  at  bar,  and  it  was  also  suggested  that  the  maxim 
actio  personalis,  etc.,  might  be  found  embarrassing.  But 
if  we  were  driven  to  decide  the  question  upon  the  analogies 
thus  stated,  we  would  feel  constrained  to  accept  the  opinion 
of  Professor  Thayer,  the  learned  lecturer  upon  torts  at 

Harvard  University,  that  it  would  be  out  of  harmony  with 
45 
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the  spirit  of  the  times  to  let  the  barbarous  and  archaic 
maxim  debar  the  in  juried  one  of  redress. 

But  we  are  af  opinion  that  juristioally  Mrs.  Harris  does 
not  have  to  assert  that  her  injury  began  in  the  life>time 
of  the  testator.  This  proposition  may  sound  exoeedingly 
strange,  and  requires  elueidation  before  persuasive  fcnrce 
can  be  claimed  for  it.  As  before  stated^  we  have  treated 
the  will  as  a  dooament  in  Uie  possession  of  the  writer  and 
never  in  a  legal  sense  made  known  to  a  third  person.  It 
was  a  mere  intention  to  inflict  a  wrong  which  might  be 
recalled  at  uny  time  before  death.  It  was  thevefofe  up 
to  the  deadi  of  Woodfin  an  act  or  a  deed  of  ^iefa  neither 
the  crimmal  nor  civil  law  could  take  ooj^ssaiiee;  it  was 
not  imtil  the  death  of  the  testator  a  juatieidtte  act,  as 
would  be  the  avttiiig  of  a  death  trap  or  hurling  of  a  deadly 
mimle. 

The  German  jurists  and  also  our  own  Austin  and  Hol- 
land spent  a  gf«at  deal  of  labor  and  space  in  discussing 
the  time  at  which  society  through  its  judicial  orgnits  could 
take  c<^izanee  of  any  act.  It  is  the  aeo^ed  doetrine 
that  the  State  eannot  or  will  not  notice  the  mere  intui- 
tion (will,  desire)  of  an  individual  until  there  be  fruition 
in  the  material  world.  In  other  words,  the  State  will  not 
provide  punishment  for  nor  provide  remedies  against  the 
entertaining  of  evil  purposes  or  desires;  the  will  (inten- 
tion) must  result  in  act  before  the  judicial  department 
can  cognize  them.  As  applied  to  the  instant  case,  why 
not  say  that  Woodfin  did  not  do  a  single  thing  in  his  life- 
time cognizable  in  a  Court  of  justice  at  the  instance  of 
Mrs.  Harris  ?  Why  not  therefore,  once  and  for  all,  hold 
that  there  never  did  and  never  could  have  existed  in  Mrs. 
Harris  a  right  of  action  for  any  part  of  a  wrong  perpe- 
trated by  Woodfin  in  his  lifetime  ? 
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In  one  Court  only  has  a  case  similar  to  the  one  at  bar 
arisen^  and  that  one  arose  in  the  Probate  Court  of  Pitts- 
burgh, Pa.,  in  1902,  The  Justice  of  the  Court,  the  Hon. 
William  Hawkins,  delivered  a  written  opinion,  a  copy 
of  which  has  been  furnished  us.  We  do  not  know  whether 
this  case  was  finally  prosecuted  successfully,  nor  are  we 
aware  of  the  reason,  if  any,  why  it  was  not  taken  to  the 
Appellate  Court  of  the  State.  We  have  been  very  much 
impressed  with  the  reasoning  of  the  learned  Judge  in  his 
treatment  of  the  question  of  abatement  of  actions  and  are 
glad  to  record  that  they  entirely  coincide  witii  our  own. 
The  decision  in  the  Pennsylvania  case  was  criticized  by 
some  one  in  IS  Harvard  Law  Review.  liTevertlieless,  we 
think  the  reasoning  of  the  Pittsburgh  jurist  was  not  lamed 
by  the  review.  The  reviewer  was  of  the  emphatic  opin- 
ion that  the  action  could  not  be  sustained  upon  common 
law  principles,  but  that  there  might  be  some  foundation 
for  it  according  to  the  principles  of  the  Soman  law.  To 
the  latter  statement  we  give  our  ready  assent.  We  think 
it  clearly  deducible  from  the  laws  governing  fidei  com- 
missa  and  heirs  under  the  civil  law,  that  the  estate 
should  be  treated  as  the  successor  and  representative  of 
the  testator  in  a  juristic  sense,  and  suable  for  the  acts  of 
the  estator.  But  we  are  of  the  opinion  that  this  action 
is  also  maintainable  ui>on  the  principles  of  the  .common 
law,  and  that  we  meet  the  requirement  of  Lord  Coke  that 
before  a  new  doctrine  be  accepted  or  a  precedent  estab- 
lished, it  be  ascertained  to  be  congruous  with  the  received 
maxims  and  principles  of  the  common  law. 

We  find  nothing  in  the  case  of  Cherry  v.  Harding,  4 
Heisk.,  199,  or  Oriffiih  v.  Beasley,  10  Yer.,  434,  brought  to 
our  attention  by  learned  coimsel  for  defendant,  which 
stands  in  the  way  of  the  conclusion  which  we  have  reached. 
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It  was  remarked,  with  what  juridical  significance  we  do 
not  know,  that  the  defendant  here  was  not  sued  in  its 
individual  capacity.  This  could  hardly  be  conceived  of  in 
view  of  the  statute  which  makes  it  a  felony  to  conceal  a 
wuU  or  to  prevent  it^s  tender  for  probate.  The  defendant 
was  strictly  in  the  performance  of  an  impersonal,  repre- 
sentative act.  This  was  and  is  known  of  all  men  that 
according  to  the  law  of  principal  and  agent,  the  agent 
could  not  well  be  held  personally  liable.  The  resentful- 
referring  feelings  mentioned  in  the  scheme  of  Durtling 
could  not  be  considered  as  directed  toward  the  defendant 
but  towa'rd  the  estate  which  it  represents.  The  desire  for 
satisfaction  (removal  of  pain  consequent  upon  injustice) 
mentioned  by  Ward  could  not  be  directed  at  the  defeAd- 
ant  as  the  blameable  one  nor  as  the  source  from  which 
society  should  exact  reparation.  Hence,  society  should 
make  its  request  for  restitution  of  that  entity  from  which 
the  vn'ongs  must  be  considered  as  flowing. 

There  is  nothing  far-fetched  in  treating  the  estate  of 
a  testator  as  representing  him,  as  embodying  or  material- 
izing his  wishes  and  desires.  Society  permits  him,  as  it 
were,  to  project  himself  into  a  period  beyond  death.  This 
certainly  should  be  on  the  condition  that  he,  in  exercising 
this  great  privilege,  this  clothing  himself  with  a  semi- 
immortality,  not  do  a  great  and  irreparable  wrong  to  an 
innocent  and  unoffending  woman.  In  this  day  of  trusts 
created  by  will  and  grown  enormously,  there  is  nothing 
strange  or  unreasonable  in  society  demanding  the  proper 
balance  of  rights,  requiring  restitution  or  compensation 
for  injuries  done  by  the  agents  of  these  trusts  in  carry- 
ing out  the  instructions  of  the  settlors.  There  would  be 
something  radically  wrong  in  a  social  organization  which 
tolerated  such  a  practice  and  acknowledged  itself  impo- 
tent to  afford  redress.     It  is  our  pleasure  to  state  that  in 


STATE  OF  TENNESSEE.  709 

Harris  v.  Trust  Co. 

the  instant  case  in  disagreeing  with  the  contentions  of 
learned  counsel  for  defendant,  our  feelings  and  our 
sense  of  duty  entirely  coincide,  and  that  in  holding 
this  action  sustainable  we  are  promoting  within  the  rules 
and  spirit  of  our  conception  of  the  common  law  the  best 
interests  of  the  society  in  which  we  live,  and  that  in  tak- 
ing this  position  we  refute  the  suggestion  that  the  Courts 
of  this  State  are  powerless  to  afford  protection  to  almost 
the  most  sacred  possession  recognized  by  the  law. 

The  judgment  of  the  lower  Court  dismissing  the  suit 
is  reversed  and  the  cause  is  remanded  for  plea  and  further 
proceeding  not  inconsistent  with  this  opinion. 

There  may  be  found  in  the  foregoing  opinion  much  that 
appears  irrelevant.  We  have  felt,  however,  that  we  were 
justified  in  availing  ourselves  of  every  possible  ray  of 
light,  faint  though  some  may  seem.  Eealizing  that  the 
question  was  new  and  that  upon  its  correct  solution  an 
appreciable  modicum  of  the  welfare  of  society  rests,  we 
have  endeavored  to  exhibit  almost  every  reason  occurring 
to  us,  great  or  small,  which  furnishes  support  for  our  con- 
clusions. We  realize  further  that  if  the  Courts  are  to 
step  beyond  the  treadmill  of  judicial  precedent  and  me- 
chanical jurisprudence,  they  must  lift  their  eyes  above 
the  ground  and  grasp  the  splendid  juristic  conceptions  of 
the  profound  speculators  upon  the  philosophy  of  rights. 
The  instant  case  forcibly  illustrates  what  was  said  by  the 
poet-jurist  Shakespeare,  "that  the  evil  that  men  do  (or 
conceive)  lives  after  them,"  and,  further,  as  observed  by 
Lord  Bacon,  with  a  slight  variance  of  expression,  "that 
the  contributors  to  the  jurisprudence  of  a  country  beware 
lest  the  living  be  slain  by  the  arms  (darts)  of  the  dead." 
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H.  W.  Bennett  v.  Volunteeb  State  Life  Insurance 

Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court, 

Nashville,  1913. 

1.  Costs.    Personal  liability  of  administrator  who  is  sole  henefl- 

ciary.    Insolvency  of  estate. 

lu  a  suit  instituted  by  a  father  as  sole  beneficiary  for  the  wrong- 
ful death  of  the  son,  the  father  may  be  held  personaUy  liable 
for  costs  of  his  unsuccessful  suit  in  case  the  estate  of  the  son 
proved  to  be  insolvent. 

2.  Same.    Reference  to  clerk. 

Upon  motion  to  re  tax  costs,  this  Court  will  refer  the  questions 
to  the  clerk  for  examination  of  the  record  and  report  if  they 
are  complicated  and  extensive. 


From  Montgomery  County. 


Appeal  in  error  from  the  Circuit  Court  of  Montgomery 
County.    W.  B.  Cook^  Judge. 

S.  B.  Smith  and  A.  E.  Gholson  for  the  Insurance 
Company. 

Savage  &  Fort  and  Austin  Peay  for  the  Adminis- 
trator. 

Presiding  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

This  case  is  before  us  for  the  purpose  of  a  re-taxation 
of  the  costs  and  for  the  determination  of  the  question  as 


STATE  OF  TENNESSEE.  711 

Bennett  r.  I.ifc  luHurance  Co. 

to  whether  certain  money  paid  in  in  the  case  should  go 
to  relieve  the  insurance  company  or  the  sureties  on  the 
bond  of  the  administrator. 

The  facts  necessary  to  be  stated  are  these: 

A  suit  was  brought  on  a  policy  of  insurance  issued  by 
the  insurance  company  on  the  life  of  one  Voyn  Bennett, 
which  policy  was  payable  to  the  executors,  administra- 
tors, or  assigns  of  the  assured.  Voyn  Bennett  was  killed 
while  riding  masked  and  armed  as  a  night  rider. 

This  Court  and  the  Supreme  Court  held  that,  under 
the  clause  in  the  policy  providing  that  the  company  should 
not  be  liable,  if  within  two  years  the  insured  came  to  his 
death  as  the  result  of  his  own  criminal  action,  the  policy 
should  be  avoided.  Thus  holding,  this  Court,  affirmed  by 
the  Supreme  Court,  dismissed  the  case. 

It  appears  that  the  case  had  been  originally  tried  be- 
fore the  Circuit  Judge  without  a  jury,  and  the  Circuit 
Judge  gave  a  judgment  for  the  full  amount  of  the  policy 
and  interest  against  the  insurance  company.  From  this 
judgment  an  appeal  was  taken  to  this  Court  with  the  re- 
sult before  stated. 

The  clerk  of  the  Circuit  Court  of  Montgomery  County 
moved  for  judgment  over  against  the  insurance  company 
for  all  the  costs  incurred  on  the  appeal,  less  the  sum  of 
$250.00,  which  had  been  paid,  $190.00  of  this  being  an 
amount  paid  in  by  the  Insurance  Company  under  the  terms 
of  its  contract,  which  provided  for'  the  return  of  the  prem- 
iums paid.  It  appears  that  Voyn  Bennett  was  unmar- 
ried and  was  ei^teen  or  nineteen  years  of  age;  that  he 
left  no  children,  and  that,  therefore,  under  the  laws  of 
Tennessee  his  father  was  his  sole  beneficiary  under  the 
policy.  In  this  case  his  father  sued  as  administrator  for 
the  benefit  of  himself  and  not  for  the  benefit  of  the  lieirs 
of  the  deceased,  Voyn  Bennett. 
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It  is  stated  that  he  has  made  no  return  as  administra- 
tor; that  he  has  not  accounted  as  administrator,  but  as 
trustee  for  himself,  he  being  the  sole  beneficiary  in  the 
suit.  He  had  exclusive  charge  of  the  suit,  and  had  the 
right  to  determine  whether  it  should  be  brought  or  not. 
The  insistence  of  the  Insurance  Company  is,  that,  under 
the  facts,  the  father  is  personally  liable  for  the  costs  of 
this  case,  and  that  there  should  be  a  return  of  nulla  hona 
as  against  him,  personally,  before  there  can  be  any  judg- 
ment over  against  appellant,  the  Insurance  Company.  In 
other  words,  the  insistence  of  the  Insurance  Company  is, 
ihat,  under  the  sections  of  the  Code,  Shannon,  sections 
4938,  4941  and  4962.  Mr.  Bennett  was,  in  fact,  the  real 
party  in  interest,  and  that  he  should  not  be  permitted 
to  go  free,  as  to  costs,  and  to  place  the  burden  upon  the 
Insurance  Company,  simply  because,  by  provision  of  the 
policy,  it  was  necessary  for  him  to  bring  suit  as  admin- 
istrator for  the  benefit  of  himself  as  an  individual. 

In  support  of  this  contention,  we  are  referred  to  the 
case  of  Railroad  v.  Brown,  125  Tenn.,  351,  in  which  the 
Court  held  that  where  an  administrator  sues  for  the  bene- 
fit of  himself  and  other  distributees  of  a  party  wrongfully 
lilled,  in  which  case  the  damages  go  to  the  distributees 
free  from  the  claims  of  creditors  of  the  deceased,  the  ad- 
ministrator sues  as  an  express  trustee  and  not  as  an  ad- 
ministrator. 

We  are  also  referred  to  the  case  of  Barbee  v.  Frazier, 
9  Lea,  348,  in  which  case  a  suit  was  brought  by  an  ad- 
ministrator of  his  son  for  his  wrongful  death  and  he 
sought  to  bring  the  suit  on  the  pauper's  oath. 

The  Court  said : 

*'Can  this  suit  be  maintained  by  the  administrator 
without  bond  ?     The  plaintiff  is  the  father  and  sole  bene- 


STATE  OF  TENNESSEE.  713 

Bennett  r.  Life  Insurance  Co. 

ficiary  in  the  suit  and  might  under    our    statutes    have 
brought  the  suit  in  his  own  name  for  his  own  benefit. 

^'Without,  therefore,  discussing  or  determining  the 
question  whether  an  administrator  may  in  ordinary  cases 
prosecute  a  suit  in  forma  pcmperis,  we  hold  that  in  a  case 
like  this,  when  an  administrator  is  personally  sole  bene- 
ficiary of  any  recovery  that  may  be  had,  while  he  may  in 
his  individual  character  maintain  the  suit,  he  cannot  in 
the  character  of  administrator  prosecute  such  action  in 
forma  pauperis/^ 

The  distinction  in  that  case  from  the  case  before  us  is, 
that  in  the  Frazier  case,  9  Lea,  supra,  the  administrator 
might  have  sued  in  his  own  name  and  for  his  own  benefit. 
In  the  case  before  us  it  was  necessary  for  him  to  sue  as 
administrator  because  of  the  form  of  the  contract  of  in- 
surance. Nevertheless,  it  is  insisted  that  he  was  the  sole 
beneficiary;  that  he  qualified  as  administrator;  that  he 
controlled  the  suit;  that  he  incurred  the  costs,  and  had  he 
been  successful  he  would  have  been  entitled  to  the  entire 
seven  thousand  dollars  sued  for,  but  being  unsuccessful  he 
seeks  to  get  behind  his  representative  character  and  to 
cause  a  succesful  defendant  to  pay  for  his  experiment  with 
the  law. 

We  think  that  the  Insurance  Company  is  entitled  to  the 
benefit  of  the  sum  it  paid  in  in  satisfaction  of  the  cost  it 
will  have  to  pay  by  virtue  of  the  fact  that  no  cost  can  be 
made  out  of  plaintiff  administrator  below.  There  is  also 
complaint  made  with  respect  to  the  taxation  of  costs.  In 
other  words,  the  insistence  is,  that  an  immense  amount  of 
overcosts  have  been  taxed,  these  costs  growing  out  of  the 
making  up  of  the  transcript. 

We  have  not  the  time  to  go  over  this  immense  trans- 
script  and  count  the  words  making  it  up.    Under  our  law, 
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clerks,  in  making  out  transcripts  for  this  Court,  are  entitled 
to  charge  so  much  for  every  hundred  words  and  no  more. 
In  order  to  determine  this  question,  this  part  of  the  mo- 
tion, and  this  matter  involved,  is  referred  to  the  clerk  of 
this  Court,  who  will  take  the  transcript  of  the  record  and 
ascertain  the  words  making  it  up  and  allow  the  proper 
statutory  charge  for  every  hundred  words. 

We  hold  that  the  sureties  on  the  prosecution  bond  of 
the  administrator  are  liable  to  the  extent  of  the  bond  in 
the  payment  of  the  cost,  which  cannot  be  lessened  by  the 
return  premiums  paid  into  Court  by  the  Insurance  Com- 
pany. In  other  words,  we  hold  that  the  returned  prem- 
iums paid  into  Court  by  the  Insurance  Company  will  be 
applied  to  the  payment  of  costs  after  the  penalty  of  the 
prosecution  bond  of  the  .administrator  is  applied  to  the 
payment  of  cost. 
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Volunteer  State  Life  Insurance  Company  v.  H.  W. 

Bennett^  Administbatoe. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

NashviUe,  1913. 

Life  Insubance.  Losing  of  life  by  insured  while  engaged  in  night- 
riding.  Violation  of  clause  prohibiting  engagement  in  unlaw- 
ful acts. 

The  intestate  of  defendant  in  error  was  killed  while  riding 
masked  and  in  the  night  time  contrary  to  the  statutes  of  the 
State.  He  was  the  holder  of  a  policy  of  insurance  containing 
the  provision  that  the  company  was  exempt  from  liability  if 
the  insured  should  meet  his  death  while  violating  the  law. 
Held,  that  the  beneficiary  cculd  not  recover. 


From  Montgomery  County. 


Appeal  in  error  from  the  Circuit  Court  of  Montgomery 
County.    W.  B.  Cook,  Judge. 

S.  B.  Smith,  W.  D.  Carswell  and  A.  R.  Gholson 
for  Plaintiff  in  Error. 

Savage  &  Fort  and  Austin  Peay  for  Defendant  in 
Error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

Voyan  Bennett  was  the  holder  of  a  life  insurance 
policy  issued  to  him  by  the  plaintiff  in  error.  His  father 
was  beneficiary.  The  policy  contained  a  clause  to  the 
effect  that  the  company  would  not  be  liable  in  case  the 
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insured  met  his  death  while  violating  the  law  of  the  land. 
Bennett  was  shot  and  killed  by  unknown  parties  while 
riding  upon  the  highway  armed  and  in  disguise  as  a  mem- 
ber of  a  marauding  or  night-riding  gang  in  Montgomery 
County.  As  to  who  did  the  shooting,  there  is  some  doubt, 
and  there  is  some  controversy  as  to  some  of  the  particu- 
lars of  his  death.  He  seems  to  have  been  shot  from  am- 
bush or  quasi-amhush.  There  is,  however,  but  one  con- 
clusion warranted  from  the  undisputed  testimony,  and  that 
is  that  Bennett  was  a  member  of  a  night-riding  squad  and 
was  at  the  time  disguised,  equipped  and  abroad  in  viola- 
tion of  our  Ku-Kluxing  and  night-riding  statutes.  In  our 
opinion,  a  further  and  inevitable  deduction  is  that  he  was 
shot  by  someone  interested  in  putting  a  stop  to  depreda- 
tions, and  that  he  was  killed  solely  and  only  because  of 
the  fact  that  he  was  at  the  time  performing  an  unlawful 
act. 

It  is  conceded  that  if  at  the  time  young  Bennett  was 
shot  he  was  violating  the  law  of  the  land  and  this  viola- 
tion was  a  proximate  contributing  cause  of  his  death, 
there  can  be  no  recovery  \mder  that  provision  of  the  policy 
which  stipulates  that  there  can  be  no  recovery  in  such  case. 
The  majority  are  of  the  opinion  that  the  facts  conclusively 
show  that  at  the  time  Bennett  was  shot,  he  was  violating 
one  or  more  of  the  wholesome  statutes  of  the  State  and  that 
he  would  not  have  been  harmed  if  he  had  not  at  the  time 
been  disregarding  the  regulations  thus  made  for  the  preser- 
vation of  society  and  the  maintenance  of  the  law.  In 
other  words,  it  was  demonstrated  by  the  plaintiff  in  error 
that  young  Bennett  was  shot  solely  and  only  because  at  the 
time  he  was  committing  criminal  acts.  It  is  too  clear  for 
argument  that  if  Bennett  had  not  been  armed  and  masked 
and  riding  on  the  highway  after  night  to  the  terror  of  the 
people  he  never  would  have  been  slain  at  the  hands  of  these 
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vindicators  of  the  law.  There  is  not  any  room  for  con- 
troversy but  that  his  flagrant  violation  of  the  statutes  made 
to  protect  the  people  situated  and  conditions  as  were  the 
citizens  of  Montgomery  County  at  that  time  he  never 
would  have  been  the  object  of  the  regulators'  bullets.  The 
appearance  of  masked  and  armed  men  upon  the  highway 
at  such  times  as  then  obtained  was  an  overt  act,  was  a  di- 
rect assault,  was  a  direct  attack  upon  the  citizens  and  upon 
the  peace  and  good  order  of  the  community.  This  appear- 
ance was  a  direct  appeal  to  the  protective  instinct  of  every 
one  hot  in  sympathy  with  the  marauding  band.  But  for 
this  show  of  force,  this  arousing  of  the  terror  of  the  peo^ 
pic,  this  destruction  of  the  social  entity  or  threatened  de- 
struction thereof,  Bennett  would  have  been  alive  today. 
Hence,  the  conclusiofi  that  he  came  to  his  death  because 
he  was  violating  the  law  is  inevitable.  His  criminal  con- 
duct provoked  it,  superinduced  it,  directly  brought  it 
about.  We  see  no  room  for  the  argument  that  his  lawless 
conduct  was  not  the  proximate,  contributing  cause  to  his 
death.  He  had  no  right  to  attempt  to  impose  his  will  and 
that  of  his  companions  upon  the  citizens  of  the  community 
by  his  high-handed  methods.  His  effort  to  do  so  was  the 
stimulator  of  the  determination  to  wound  or  kill  him.  His 
presistence  in  his  unlawful  course  could  but  culminate  in 
something  terrible.  He  should  be  held  to  have  taken  the 
risk. 

It  would  not  be  a  novel  or  nonjuridical  application  of 
the  doctrine  of  assumed  risk  to  hold  that  young  Bennett 
when  he  entered  upon  the  highway  in  plain  violation  of 
the  statutes  assumed  the  risk  of  his  taking  off.  He  must 
have  known  that  he  was  committing  a  felony  by  his  very 
appearance  with  concealed  features  and  with  deadly  arms 
upon  the  public  road.  He  must  have  known  that  this  could 
be  treated  as  a  felonious  assault  upon  the  security  and  in- 
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tegrity  of  the  society  in  which  he  was  moving.  Every 
law  recognizes  the  right  to  resent  these  veiled  attacks. 
There  is  therefore  nothing  ill<^eal  in  holding  that  when 
he  entered  upon  his  marauding  expeditions  he  assumed  the 
risk  of  bullets  at  the  hands  of  those  who  justly  felt  out- 
raged by  his  conduct.  It  is  unjust  to  visit  the  cosaequ^Qoes 
of  this  rash  assumption  upon  an  insurance  company.  His 
obligation  was  to  refrain  from  oigaging  in  acts  of  an  un- 
lawful kind  which  would  bring  about  his  destructioin.  By 
his  conduct  as  revealed  in  this  record  he  violated  this  ob- 
ligation, and  in  tiie  judgment  of  the  majority  forfeited  any 
right  in  aoy  benefioiary  to  recover. 

The  judgment  of  the  lewier  Court  is  reversed.  Justice 
Hughes  does  not  concur,  being  of  opinion  tiiat  the  ques- 
tion of  proximate  cause  was  one  for  the  jury. 


Della  Gallaghee  v.  Knoxville  Iron  Company,  et  ax. 

Writ  of  certiorari  denied  by  the  Supreme  Court, 

at  Knoxville,  1918. 

1.  Divorce.     Decree  procured  6;/  fraud.    Annulment  after  death 

of  party. 

A  decree  of  divorce  procured  by  fraud  will  be  set  aside  at  the 
instance  of  the  ^ife  even  after  the  death  of  the  husband. 

2.  8a ME.    Fraud  as  to  Jurisdiction  and  ««  to  grounds. 

A  decree  of  divorce  obtained  in  a  Court  having  no  Jurisdiction, 
or  where  the  jurisdiction  is  obtained  by  fraud,  or  where  the 
grounds  of  divorce  against  a  non-resident  of  tlie  county  are 
fraudulently  contrived,  will  be  annulled  at  the  suit  of  the 
wife. 
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S,  Sam£.    8uii  against  parties  whose  residence  is  unknown,    Prac- 
iioe. 

A  suit  for  divorce  filed  against  a  defendant  whose  residence  is 
alleged  to  be  unknown,  followed  by  a  recital  in  the  bill  and 
in  the  decree  that  the  defendant  is  a  non-resident,  will  not 
confer  jurisdiction  of  the  defendant.  It  Is  neeessary  in  a 
bUl  filed  against  a  defendant  whose  residence  is  unknown 
for  the  complainant  to  stare  on  oath,  either  in  the  bill  or  in 
an  affidayit,  and  to  prove,  that  tlie  residence  of  the  defendant 
is  unknown  and  that  it  could  not  be  ascertained  after  pro()er 
and  diligent  inquiry. 

4.   ^AME.    Decree  reuHered  tnitfiout  actual  w  CQnstrMCtive  naUce. 

A  decree  of  divorce  rendered  without  actual  or  constructive  no- 
tice to  the  defendant  Is  absolutely  void.  And  when  con- 
structive notice  is  relied  urwn,  the  statutes  providing  for  the 
same  nuat  l>e  stric'tly  observed. 


Fkom  Anbgsson  County. 


Appeal  frcari  the  Chancery  Court  of  Anderson  County. 
H.  J.  Kyle^  Chancellor. 

Wallace  &  Burnett  for  Appellant. 

Sawtee  k  HiOKs  and  J.  H.  Underwood  for  Defend- 
ants. 

Mr.  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

On  the  4th  day  of  May,  1912,  Delia  Gallagher  filed  this 
bill  in  the  Chancery  Court  of  Anderson  County  against 
one  Sallie  Gallagher  and  one  G.  W.  Jacksun^  and  the 
Knoxville  Iron  Company.  The  relief  sought  was  pri- 
marily to  have  an  alleged  decree  of  divorce  pronounced 
by  the  Circuit  Court  of  Blount  County,  in  1910,  set  aside 
for  defects  in  the  proceedings  and  because  of  fraud  in  the 
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procurement  of  the  decree,  and,  secondarily,  to  re-strain 
Sallie  Gallagher  from  asserting  her  claim  as  the  widow  of 
one  Ben  Gallagher,  deceased,  to  the  recovery  of  damages 
in  a  suit  instituted  by  Jackson  against  the  Knoxville  Iron 
Company  for  the  wrongful  killing  of  Ben  Gallagher. 

All  parties  answered.  The  Chancellor  granted  the  re- 
lief sought  and  from  this  decree  Sallie  Gallagher  alone 
prayed  and  perfected  her  appeal.  Two  questions  are 
pressed  upon  us  by  learned  counsel  as  grounds  for  the  re- 
versal of  the  decree  of  the  Chancellor. 

The  first  assignment  of  error  is  that  the  Court,  at  the 
April,  1913,  term,  erroneously  declined  to  grant  the  ap- 
pellant a  continuanca  It  is  well  pointed  out  by  the  ap- 
pellee that  the  afiidavit  made  in  support  of  the  motion  for 
a  continuance  is  not  properly  before  us  for  review.  In 
the  first  place  it  nowhere  bears  the  endorsement  of  the 
fact  and  date  of  its  filing.  In  the  next  place,  it  was  not 
made  a  part  of  the  record  by  the  bill  of  exceptions,  or  by 
the  decree.  It  is  true  that  an  affidavit  of  Attorney  Wal- 
lace is  mentioned  in  the  decree,  but  it  is  not  so  identified 
by  the  phraseology  of  the  decree  as  to  need  no  additional 
certification.  It  ought  to  have  been  made  a  part  of  the 
record  by  a  bill  of  exceptions  or  it  ought  to  have  been  spe- 
cifically identified  and  described  by  the  decree. 

But  if  we  treat  the  affidavit  as  properly  before  us,  we 
are  unable  to  see  wherein  the  Chancellor  abused  his  dis- 
cretion in  declining  a  continuance.  The  bill  was  filed  on 
May  4,  1912.  On  July  19,  1912,  Sallie  Gallagher  an- 
swered. Complainant  began  taking  her  proof  in  August, 
1912.  The  last  deposition  taken  by  her  was  in  October, 
1912.  At  the  October  term,  1912,  there  was  a  consent 
order  continuing  this  case  and  remanding  it  to  the  rules 
for  additional  proof,  the  exact  date  of  continuance  being 
October  9.     It  seems  that  complainant  ceased  taking  any 
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additional  proof.  After  the  lapse  of  about  four  months,  or 
to  be  exact,  in  February,  1913,  appellant  gave  her  own 
deposition.  The  record  discloses  no  other  proof  filed  by 
her  and  no  subpoenas  issued  for  witnesses.  On  the  8th  of 
April,  1913,  the  affidavit  referred  to  was  filed.  The  mat- 
ters set  forth  therein  were  simply  appeals  to  the  discre- 
tion of  the  Chancellor,  and,  as  before  stated,  there  was 
no  abuse  of  discretion. 

The  effort  evidenced  by  this  affidavit  was  to  procure  wit- 
nesses by  whom  appellant  could  prove  that  complainant 
was  aware  of  the  pendency  of  the  divorce  suit,  and  that 
she  failed  to  make  any  objection;  and,  further,  that  she 
had,  in  fact,  been  guilty  of  adultery  as  charged  in  the  di- 
vorce bill  of  her  husband.  The  Chancellor  was  not  in 
error  in  holding  that  these  matters  were  immaterial.  A 
party  who  is  not  actually  in  Court  is  not  bound  to  put  in 
an  appearance ;  and  if  it  be  admitted  that  complainant  had 
committed  adultery,  this  would  not  have  entitled  her  hus- 
band to  a  divorce  in  the  absence  of  a  showing  that  he  had 
remained  virtuous  and  had  not  connived  at  her  conduct 
and  had  not  condoned  the  same.  We  overrule  the  first 
assignment  of  error. 

It  is  next  insisted  that  the  facts  did  not  warrant  the 
Chancellor  in  granting  complainant  relief.  It  appears 
from  the  pleadings  and  the  proof  that  in  November,  1911, 
after  complainant's  husband  had  secured  his  decree,  he 
undertook  to  intermarry  with  appellant,  Sallie  Gallagher. 
After  living  with  her  some  two  or  three  weeks,  he  left 
and  went  to  work  in  the  mines  of  the  Knoxville  Iron  Com- 
pany in  Anderson  County,  and  while  so  engaged  he  was 
killed  as  the  result  of  an  explosion.  Soon  after  his  death, 
defendant  G.  W.  Jackson  qualified  as  administrator  and 
brought  suit  for  the  benefit  of  Sallie  Gallagher  as  his 
widow  and  beneficiary.  As  a  matter  of  fact,  appellant 
46 
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and  Ben  Gallagher  did  go  through  the  form  of  a  marriage 
ceremony  and  doubtless  appellant  acted  in  good  faith  and 
in  ignorance  of  any  invalidity  in  the  divorce  proceedings. 

It  appears  that  complainant  was  in  Loudon  County,  in 
a  remote  section,  and  did  not  learn  of  the  death  of  her 
husband  until  some  weeks  thereafter.  She  had  no  notice 
of  the  filing  of  the  bill  for  divorce  and  was  not  aware  of 
the  granting  of  the  decree  until  informed  by  Jackson  of 
this  fact  soon  after  his  appointment  as  the  administrator. 
Her  bill  was  filed  within  a  short  while  after  she  became 
informed  of  the  proceedings.  There  was  bom  to  her  as 
the  result  of  her  marriage  with  Ben  Gallagher  a  child, 
who  was  living  at  the  date  of  the  filing  of  this  bill. 

As  the  record  stands,  the  essential  averments  of  com- 
plainant's bill  respecting  the  fraud  practiced  by  her  de- 
ceased husband  in  procuring  his  decree  for  divorce  are 
fully  sustained.  It  clearly  appears  that  he  sent  her  away 
from  his  home  for  the  express  purpose  of  filing  a  bill,  and 
that  his  object  in  sending  her  out  of  the  county  was  to 
obviate  the  service  of  personal  process  upon  her.  It  is 
shown  that  he  knew  at  the  time  he  made  the  affidavit  to 
his  bill  that  she  was  at  the  home  of  her  mother  and  that 
his  affidavit  was  willfully  false  and  fraudulently  made. 
There  is  also  proof  to  the  effect  that  his  averment  of  her 
adulterous  conduct  was  falsely  made.  The  case  developed 
by  the  proof  is,  in  short,  that  of  a  man  who  desired  to 
get  rid  of  his  wife  by  sending  her  to  a  remote  place  and 
then  swearing  that  her  residence  was  unknown,  and  other- 
wise imposing  upon  the  Court. 

We  are  of  opinion  that,  notwithstanding  a  complainant 
has  a  number  of  grounds  of  divorce,  he  disentitles  him- 
self to  a  decree  when  he  appears  in  Court  with  the  fraudu- 
lent and  sinister  design  of  securing  his  decree  by  mis- 
representation, perjury  and  deception.     Especially  should 
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a  decree  thus  obtained  be  adjudged  void  if  the  fraud  prac- 
ticed appertain  to  jurisdiction  either  of  complainant  or 
defendant.  In  the  instant  case  there  was  a  fraudulent  and 
deliberate  effort  upon  the  part  of  Gallagher  to  make  it  ap- 
l>ear  that  his  wife  had  disappeared  so  that  personal  serv- 
ice of  process  could  not  be  had  upon  her.  This  was  done 
by  him  when  he  knew  that  his  wife  was  at  the  home  of  her 
mother  with  lier  little  child,  awaiting  his  summons  to  re- 
turn to  him,  and  when  he  knew^  that  this  averment  and 
his  testimony  that  she  had  deserted  him  and  disappeared 
with  a  paramour  were  without  foundation. 

We  have  no  hesitancy  in  saying  that  the  decree  of  the 
Chancellor  was  warranted  by  tlie  facts.  No  authorities 
are  needed  to  sustain  the  proposition  that  a  decree  of  di- 
vorce obtained  by  fraud  may  be  collaterally  attacked,  and 
that  this  may  be  done  by  the  defendant,  even  after  the 
death  of  the  party  who  sought  the  decree.  And  this  re- 
lief may  be  sought  against  any  party  who  is  asserting  that 
he  or  she  is  the  surviving  spouse  of  the  one  who  sought 
the  divorce.  This  has  been  held  so  often  that  citation  of 
authorities  is  useless.  We  refer,  however,  to  an  opinion 
rendered  by  this  Court  through  Justice  Wilson  at  the  May, 
1911,  term  at  Knoxville,  in  the  case  of  Melnicave  v.  Mel- 
nicove,  from  the  ('hancery  Court  of  Hamilton  County. 

We  are  also  of  the  /opinion  that  the  Circuit  Court  of 
Roane  County  never  obtained  jurisdiction  of  the  person  of 
complainant,  and  for  that  reason  the  decree  of  divorce 
was  void.  In  the  caption  of  the  bill  for  divorce  it  is  stated 
that  the  residence  of  complainant  was  unknown.  In  the 
body  of  the  bill  it  is  averred  in  substance  that  complain- 
ant had  left  her  husband,  and  he  supposed  that  she  went 
to  her  people  in  Loudon  County,  but  that  diligent  inquiry 
failed  to  locate  her.  It  is  urged  by  learned  counsel  for 
appellant  that  this  is  a  sufficient  compliance  with  subsec- 
47 
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tion  5  of  6162,  Shannon's  Code,  which  in  substance  re- 
quires a  complainant  who  seeks  relief  against  a  party 
whose  residence  is  unknown  to  state  in  the  bill  or  bv  affi- 
davit  that  the  residence  of  the  defendant  is  unknown  and 
cannot  be  ascertained  upon  diligent  inquiry. 

Gallagher's  attorney  failed  signally  to  comply  with  these 
provisions.  An  averment  that  diligent  inquiry  failed  to 
locate  the  defendant  is  not  at  all  an  equivalent  of  the 
averment  that  he  did  not  know  of  her  residence  and  that 
he  could  not  ascertain  this  residence  after  diligent  in- 
quiry therefor.  There  is  a  marked  difference  between  an 
allegation  that  a  party  had  made  diligent  inquiry  for  the 
purpose  of  locating  a  defendant  and  an  averment  that  her 
residence  was  unknown  to  complainant  although  diligent 
inquiry  had  been  made. 

It  is  axiomatic  that  a  decree  of  divorce  obtained  with- 
out actual  or  constructive  service  of  process  is  absolutely 
void.  There  can  be  no  constructive  service  except  in  those 
cases  where  some  substituted  service  prescribed  by  statute 
is  strictly  observed.  This  defect  in  the  proceeding  and  the 
fraud  practiced  upon  the  Court  by  Q-allagher  furnish  all 
needed  ground  for  an  adjudication  that  the  decree  of  di- 
vorce obtained  by  Gallagher  was  void,  and  that  the  sub- 
sequent marriage  of  Sallie  Gallagher  to  Ben  Gallagher 
was  illegal.  It  follows  as  a  matter,  of  course  that  she  can- 
not assert  any  of  the  rights  of  a  widow. 

The  decree  of  the  Chancellor  is  in  all  respects  affirmed 
with  this  possible  modification:  Jackson  as  administra- 
tor will  not  be  restrained  from  prosecuting  his  action 
against  the  Knoxville  Iron  Company  but  he  will  be  re- 
strained from  prosecuting  it  for  the  benefit  of  Sallie  Gal- 
lagher. In  other  words,  he  will  proceed  with  it  in  behalf 
of  the  true  beneficiaries,  namely,  the  widow  and  child  of 
of  his  intestate.  Sallie  Gallagher  will  pay  all  the  costs 
of  this  proceeding. 
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2.  In  the  absence  of  declared  value  express  company  liable 

for  stated  value  in  receipt  for  Interstate  shipment 173 

3.  Shipi>er  bound  by  contract  made  by  his  agents 173 

4.  Party  in  whose  name  goods  shipped  with  knowledge  of 
carrier  may  sue,  although  not  owner 242 

5.  Rights  of  party  who  is  at  station  to  assist  relative  of—  342 

6.  Liability  for  wilful  torts  of  servants  at  station 342 

7.  Party  going  to  station  far  in  advance  of  time  of  arrival 
or  departure  of  trains  not  a  passenger  nor  entitled  to 
rights  of 588 

8.  Liability  of  carrier  for  wanton  mistreatment  after 
rightful  ejection 611 

CERTIORARI. 

1.  When  upon  motion  to  dismiss  petition  for  oral  testi- 
mony is  heard  by  lower  court  the  presumption  will  be 
indulged  that  Judgment  of  dismissal  was  correct  In  ab- 
sence of  bill  of  exception 353 

2.  That  petitioner  had  lost  his  way  and  had  failed  for 
lack  of  time  to  reach  justice's  home  In  time  to  appeal 
Insufficient   353 
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CHANCERY  PLEADING,  JURISDICTION  AND  PRACTICRPAflE 

1.  Courts  of  equity  have  jurisdiction  to  enjoin  suit  in 
foreign  state  when 232 

2.  Injunction,  duty  of  all  parties  to  obey  when  informed 

of  issuance,  although  not  served 232 

3.  When  complainant  has  waived  oath  of  defendant,  the 
appending  of  it  to  his  answer  by  defendant  does  not 
make  it  a  desposltion 251 

4.  Decree  of  divorce  obtained  by  fraud  may  be  annulled—  718 

5.  Party  proceeded  against  as  if  residence  unknown  must 
be  advertised  as  such  after  statement  under  oath  that 
residence  unknown  and  unasoertainable 718 

CIRCUMSTANTIAL  EVIDENCE. 

Finding  based  upon  are  entitled  to  consideration 491 

CODE  SECTIONS  CITED  (SHANNON). 

Section  4446 ^ 141 

Section  6470 132 

Section  4880 100 

Section  1712 22 

Section  5222 ._— —  633 

Section  1113  et  seq, _ 478 

CONTINUANCE. 

1.  The  discretion  of  the  court  reviewed,  how 631 

2.  Must  be  evidenced  by  bill  of  exceptions,  which  must 
contain  all  evidence  heard 631 

COSTS.     See  Executors  and  Administrators. 

Bill  of  exceptions  sometimes  necessary  to  secure  retaxa- 
tion 511 

COUNTY  COURT. 

1.  Appeals  from  final  decrees  only 88 

2.  No  jurisdiction  as  to  land  disputes 88 

3.  Proper  thing  to  do  suggested  when  dispute  arises  in 
that  court 88 

4.  Has  wide  jurisdiction  in  public  road  matters 438 

DAMAGES— EXEMPLARY— MITIGATION. 

1.  Damages  for  wrongful  killing  of  infants  not  mitigated 
l>ecau8e  of  bad  character  of  father 79 

2.  Not  to  be  mitigated  by  negligence  of  physician,  when..    79 

3.  Verdict  for  not  to  be  disturl)ed  where  it  is  seen  puni- 
tive damages  not  awarded 611 

4.  In  such  case  instructions  authorizing  harmless,  al- 
though case  does  not  call  for  charge 630 

5.  Measure  of  damages  for  injuries  to  real  property  by 
blasting 314 
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DEATH  OF  DETVISEE.                                                                         PAGE 
Meaning  of  and  time  to  which  referred 45(5 

DEATH  BY  WRONGFUL  ACT. 

1.  Declaration  and  suit  for  death  occurring  in  another 
state  should  aver  some  statute  or  constitutional  provi- 
sion preserving  rights : ' 73 

2.  Suit  for  killing  infant  must  be  for  father  s  benefit 79 

3.  Suit  not  to  be  abated  or  defeated  because  of  desertion 

by  father  or  his  bad  character 79 

4.  Right  to  recover  for  the  second  of  two  injuries  result- 
ing In  death 578 

5.  Proximate  cause  of  death,  whether  due  to  prior  or  sub- 
sequent injury  for  the  jury 578 

DIVORCE.    See  Chancery, 

1.  A  decree  of  divorce  obtained  by  fraud  may  be  annulled 

at  suit  of  wife  even  after  death  of  husband 718 

2.  Decree  of  divorce  secured  bj'  fraudulent  imposition  by 
foreign  court  and  false  statements  as  to  jurisdiction 
will  be  annulled 718 

3.  Must  be  actual  or  constructive  service  upon  dependent 

to  be  valid 718 

DOMICIL. 

1.  Change  of,  how  effected 555 

2.  Bearing  upon  question  of  municipal  taxation 5,";5 

DUE  PROCESS.    Law  of  the  land  equal  protection  of  the 
latcs. 
These  principals  must  be  observed  in  the  passage  and  en- 
forcement of  municipal  ordinances 193 

EMINENT  DOMAIN.     Practice, 

Petitioner  should  first  introduce  all  his  evidence,  including 
laud  value  and  damages 417 

ESTOPPELr-JUDICIAL  ESTOPPEL. 

1.  Carrier  who  issues  to  one  person  bill  of  lading  for 
property  of  several  estopped  to  dispute  the  party's  right 

to  sue 243 

2.  One  may  estop  himself  by  course  pureued  in  lower 
court  to  make  certain  issues  in  appellate  court 25)1 

3.  Party  may,  by  treating  the  pleadings  as  embracing  cer- 
tain issues  be  held  estopped  to  take  contrary  position 

in  higher  courts ^ 504 

4.  Of  insured  to  deny  failure  of  consideration  of  note  for 
Insurance 299 
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EVIDENCE.  PAGE 

1.  The  difference  between  positive  and  negative 22 

2.  Weight  of ;  destruction  of  negative  by  positive,  when —    22 

3.  If  evidence  incredible  should  not  be  submitted  to  Jury—    69 

4.  Injured  plaintiff  may  testify  as  to  advice  of  physician. _  218 

5.  Possession  of  liquor  license ;  holder  may  rebut  presump- 
tion from  292 

(5.    Inferior  workmen  may  testify  as  to  duties  of  foreman—  373 

7.  Printed  rules  may  also  be  proven  by 373 

8.  Declarations  of  testator  before  and  after  making  will 
comi>etent,   when   304 

9.  Other  wills  may  be  shown 304 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor  not  bound  to  pay  expenses  of  widow  unless  so 
directed  by  testator 120 

2.  Decree  against  estate  of  decedent  <onstrued  to  be 
against  personal  representative 251 

3.  Executor  represents  testator  in  publishing  will 678 

4.  Personal  representative  maintaining  suit  for  i>ersonal 
benefit  liable  for  costs 710 

EXTORTION. 

1.  Defined    159 

2.  Acceptance  of  unadjudged  by  Justice  is 150 

FARMERS  AND  PEDDLERS. 

B^armers  not  to  be  classed  as  ])eddlers  nor  taxed  as  such —  193 

FENCING  ACT— RAILROADS. 

1.  Railroads  may  contract  with  land  owners  for  latter  to 
maintain  fences  and  exempt  railways  from  liability  for 
stock  killed  282 

2.  But  contracts  strictly  construed  and  not  favored 282 

3.  Must  contain  description  of  territory 282 

4.  Exemption  not  extended  to  licensee  of  sulnteuant 282 

5.  Long-continued  gaps  in  fence  may  evidence  abandon- 
ment   282 

6.  Burden  of  proof  on  animal  owner  to  show  injury  by 
moving  cars,  but  maj-  be  proven  by  circumstances 282 

FORESTALLING  AND  REGRATING. 

1.  Defined   193 

2.  May  be  prohibited  by  municipality 193 

FRAUDULENT  SALES  AND  CONVEYANCES. 

Property  fraudulently  conveyed  may  be  levied  uix)n  by 
execution  against  vendor 537 

HIGHWAYS.     See  Street  Railroads. 
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HOMESTEAD.  PAGfi 

1.  Several  adjoining  lots  may  be  treated  as  homestead 87 

2.  Widow's  right  to  before  assignment  is  a  mere  claim 87 

3.  Homestead  statutes  and  constitutional  provision  liber- 
ally construed,  when 87 

4.  Proceeds  of  when  voluntarily  conveyed  not  exempt 000 

5.  Lumber  placed  on  not  exempt 000 

0.  Husband  cannot  create  judicial  lien  upon  so  as  to  defeat 
wife  GOO 

HUSBAND  AND  WIFE. 

1.  Husband  may  sue  employer  of  wife  for  loss  of  services, 
although  employer  knew  nothing  of  morriage 123 

2.  Wife  cannnot  sue  husband  for  assault  and  battery 
committed  while  living  together,  not  changed  by  Acts 
1U13,  Chapter  2<J 132 

3.  Husband  cannot  encumber  homestead 4XK) 

IMPLIED  WARRANTY. 

1.  None  by   manufacturer 388 

2.  None  by  retailer,  when , 367 

INDEPENDENT  CONTRACTOR  —  RAILWAY  CONSTRUC- 
TION. 
A  railway  company  is  responsible  for  destruction  of  spring 
of  adjacent  land  owner  which  it  had  obligated  itself  to 
protect,  and  this  responsibility  not  avoided  by  letting 
work  to  Independent  contractor 186 

INJUNCTIONS. 

Parties  learning  of  should  obey 232 

INSOLVENT  ESTATES— UNREGISTERED  MORTGAGE. 
Holder  of  unregistered  mortgage  not  recorded  until  after 
death  of  mortgagor  and  suggestion  of  hisolvency  not 
entitled  to  i>riority 115 

INSTRUCTIONS  TO  JURIES.     See  Jury  TrM. 

1.  Court  should  tell  the  jury  what  issues  they  are  to  try—    51 

2.  And  in  stating  theories  and  contentions  should  be  rea- 
sonably accurate  and  full 51 

3.  Should  state  theories  of  both  sides 51 

4.  Special  requests  may  be  modified  so  as  to  conform  to 
issues  and  be  sound 71) 

5.  Instruction  as  to  negligence  does  not  invade  province  of 
jury,  when 611 

6.  Jury  should  not  be  instructed  about  issue  unsupported 

by  evidence 611 

7.  Court  may  call  attention  of  jury  to  certain  facts  in  will 
contest    304 
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INSURANCE— FIRE— LIFE—FRATERNAL.  page 

1.  Where  constitution  and  by-laws  of  fraternal  order  auto- 
matically suspend  bolder  after  default  for  si)ecified 
weeks  local  council  cannot  reinstate  nor  waive  forfeit- 
ure without  authority  of  national  council 225 

2.  Acceptance  of  arrears  by  local  council  does  not  rein- 
state   225 

3.  Premium  note  for  fire  insurance  not  collectible  when 
risk  not  attached 209 

4.  But  policyholders  may  be  estopiKJd  to  insist  upon  fail- 
ure of  consideration 209 

5.  Beneficiary  of  life  policy  on  person  liilled  because  of 
and  while  violating  law  cannot  recover 715 

INTOXICATION. 

1.  Does  not  excuse  exercise  of  due  care 491 

2.  Liability  of  railway  for  killing  drunken  person 491 

JOINT  TORT  FEASORS. 

Contribution  may  sometimes  be  enforced  among 384 

JURISDICTION. 

1.  An  action  for  negligence  occasioning  injury  to  realty 
transitory  353 

2.  County  courts  have  jurisdiction  of  public  road  and 
turnpike  construction  ^ 438 

3.  Chancery  may  enjoin  suit  in  foreign  court-, 233 

JURY  AND  JURY  TRIALS. 

1.  Questions  of  good  faith  implied  authority  for  jury 262 

2.  Quo  warranto  is  equitable  proceeding  and  Jury  trial 
not  matter  of  absolute  right 438 

JUSTICE'S  WARRANT. 

1.  Must  contain  statement  of  good  cause  of  action 630 

2.  Not  aided  by  attachment  w^hen  leading  process 630 

KUKLUX  LAW— NIGHT  RIDER  STATUTE. 

Policyholder  In  insurance  company  violates  provision  of 
policy  against  unlawful  acts  by  joining  night  rider 
gang 715 

LANDLORD  AND  TENANT.     See  Nuisance. 

1.  Liability  of  former  to  latter  for  nuisance  maintained  by 
another  tenant - 1 

2.  Liability  of  purchaser  of  crop  of  tenant  to  landlord 314 

3.  None  where  lien  lost  by  time 314 
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LIBEI>-TESTAMENTARY.  page 

1.  Action  of  libel  may  be  maintained  for  libel  perpetuated 

in  will G78 

2.  Publication  when  will  is  probated 678 

LICENSEE>— INVITEE.      See  Railroads. 

1.  Party  needlessly  on  railwaj-  premises  is  not  invitee  or 
hardly  licensee 588 

2.  Party  going  to  station  to  meet  incoming  passenger,  is 
invitee  when  and  when  not 588 

3.  Degree  of  care  owing  to  licensees  and  those  who  are 
not  to  be  anticipated,  no  loolsout 588 

4.  The  rights  or  position  of  licensee  not  acquired  by  using 
railway  premises  in  defiance  of  company 588 

Liens,     see  Landlord  and  Tenant.    Homestead. 

LIMITATION  OF  ACTIONS.     See  Nonsuit. 

1.  Party  who  has  taken  one  nonsuit  cannot  institute  more 
than  one  additional  action,  and  this  within  one  year  of 
first  dismissal 141 

2.  Declaration  and  suit  against  railway  juay  be  amended 

so  as  to  be  under  federal  employers*  liability  act 51J) 

3.  Landlord's  suit  against  purchaser  of  crop  from  tenant 
during  life  of  his  Hen  not  barred  until  six  yeare 314 

LIVE  STOCK  INSURANCE. 

1.  Provision  and  live  stock  i)olicy   for  immediate  notice 

of  injury  or  sickness  valid 180 

2.  Must  be  given  whether  trivial  or  serious 180 

3.  Not  waived  by  denuindlng  proofs  of  loss 180 

MANDAMUS. 

Discretion  of  road  commissioners  <annot  be  controlled  by—  570 

MASTER  AKD  SERVANT. 

1.  Servant  must  show  existence  of  defect  appreciable  time 
before  injury  so  as  to  raise  presumption  of  knowledge 

by   master    43 

2.  Servant  injured  by  misuse  of  tools  cannot  recover 43 

3.  Negligent  order,  or  negligent  failure  to  give  order  or 
devise  system  of  orders  ciuestions  for  the  jury- 51 

4.  Proximate  cause  question  for  jury 51 

5.  Master  need  not  warn  or  instruct  experienced  servant 
as  to  ordinary  risks  nor  as  to  extra  ordinaries  of  which 
the  servant  had  notice 103 

C.  Servant  accepting  employment  assumes  all  ordinary 
risks;  also  all  extraordinary  risks  known  to  him 103 

7.  Assurance  of  no  importance  to  servant  who  is  exiierl- 
enced  In  the  employment  when 103 
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MASTER  AND  SERVANT— Continued.  page 

8.  Assurance  not  material  as  to  ordinary  risks  and  recur- 
ring extraordinary  risks  known  to  him 103 

9.  Master  furnishing  servant  witli  sufficient  helpers  and 
instrumentalities  to  ward  off  dangers  likely  to  be  in- 
curred discharges  his  full  duty 103 

10.  Not  liable  for  caving  in  of  bank  of  earth,  when 103 

11.  Assurance  of  safety  not  ground  of  recovery  when  not 
relied  upon   103 

12.  lies  ipsa  loquitur ^  charge  of  court  as  to ;  may  decline 
Instruction  embodj'Ing  123 

13.  Nonapplicability  of  doctrine  not  to  l>e  too  rigidly 
maintained 123 

14.  Negligence  of  fellow  servant  combined  with  that  of 
master  warrants  recovery 123 

15.  Personal  negligence  of  foreman  combined  with  negli- 
gence of  master  as  to  workplace  ground  of  action 123 

IC.  Master  should  notify  servants  of  change  in  working 
place  and  tools 123 

17.  Liability  of  master  for  wilful  or  malicious  acts  of 
servant    342 

18.  Responsibility  for  assault  by  servant  uiion  partj'  on 
premises  of  master  by  invitation 342 

19.  Scoi^e  of  employment  strictly  not  controlling  always —  342 

20.  Presumptively  the  tools  furnished  servants  sufficient 
and  safe 477 

21.  Burden  on  servant  to  show  negligent  failure  to  inspect-  477 

22.  Simi)le  tool,  what  is,  what  is  not,  dut3'  of  master  and 

of  servant  with  respect  thereto 477 

23.  Burden  on  servant  to  show  injurj'  while  dischaging 
duty  519 

24.  But  where  master  contends  servant  had  quit  duties  bur- 
den on  him 519 

25.  Master  not  liable  for  injuries  received  by  servants 
after  work  hours 519 

2.  Suit  of  servant  against  railway  may  be  amended  so  as 
to  be  action  under  federal  statutes 519 

27.  Foreman  of  section  crew  vice  principal  with  respect  to 
hand  car 373 

MORTGAGOR  AND  MORTGAGEE. 

1.  Lien  of  unregistered  mortgage  of  insolvent  decedent 
not  superior  to  general  creditors 115 

2.  Mortgagee  may  purchase  mortgagor's  equity  of  redemp- 
tion     14G 

3.  But  such  transaction  closely  scrutinized  and  must  be 
shown  to  be  fair 14(5 
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MUNICIPAL  CORPORATIONS— ORDINANCES.  page 

1.  Requisites  of  valid  ordinances 192 

2.  Must  not  be  absurd  nor  arbitrary  in  classification  or 
method  of  enforcement  nor  make  unwarranted  dis- 
criminations   192 

3.  Must  be  passed  and  enforced  consistently  with  princi- 
ples of  due  process  and  equal  protection 192 

4.  Ordinance  making  unreasonable  distinctions  between 
wholesale  and  retail  produce  dealers  invalid 192 

5.  City  cannot  prohibit  nonresident  produce  dealers  from 
coming  into  the  city 192 

6.  Cannot  grant  concessions  to  one  class  and  unreason- 
ably deny  same  to  others 192 

7.  Ordinance  subjecting  citizens  to  caprice  of  officials 
invalid    192 

8.  Police  power,  no  estoppel  to  exercise  by  time  nor  con- 
tract     192 

9.  Cannot  under  such  power  tax  farmers  as  peddlers  nor 

for  inspection  fees  unless  Justified  for  health,  etc 192 

10.    May  prohibit  forestalling  and  regrating 192 

NEGLIGENCE. 

1.  Railway  company  may  be  in  running  animals  into 
trestle   360 

2.  Vendor  of  chattels  may  bo 3(57,  388 

3.  Bearing  of  intoxication  upon 491 

NEW  TRIAL. 

1.  Not  for  newly  discovered  evidence,  when 22 

2.  Lack  of  diligence  defeats 22 

3.  Motion  for  may  be  amended 218 

NONSUIT. 

Only  one  allowed,  when 140 

NUISANCE.     See  also  Landlord  and  Tenant. 

1.  May  be  created  by  noise  and  jarring 1 

2.  Nuisance  to  occupant  of  oflice  building  by  methods  of 
adjacent  tenant  1 

OPTIONS. 

1.  Option  is  a  mere  ofl!er  to  sell 146 

2.  No  right  of  property  in  optionee  until  acceptance 146 

3.  Optionee  not  entitled  to  insurance  money  on  proi>erty 
destroj'ed   before   acceptance 146 

4.  No  specific  performance  after  destruction  of  property, 
when   146 
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PARTNERSHIP.                                                                                   page 
Liability  of  silent  partner  participating  in  profits 230 

PEREMPTORY  INSTRUCTIONS. 

1.  Jury  should  retire  during  argument  of  motion  for 51 

2.  Should  be  given  where  plaintiff's  evidence  unbelievable-    G9 

PHYSICAL  EXAMINATION. 

1.  Plaintiff  in  personal  injury  suit  may  be  re<iuired  to 
submit 10 

2.  But  rights  must  be  carefully  guarded  and  power  of 
courts  must  be  exerted  with  discretion 10 

PHYSICIAN. 

Negligence  of  no  defense  for  wrong  doing 79 

PLEADING  AND  PRACTICE— COMMON  LAW. 

1.  Plaintiff  must  set  forth  cause  of  action ;  in  tort  a  duty 
owing  and  breach 73 

2.  Party  relying  ui)on  consent  to  injury  to  reality  should 
plead  same 18(> 

3.  Petitioner  in  eminent  domain  case  should  introduce  all 
evidence  at  first 417 

4.  Discretion  of  court  as  to  reopening  case  not  abused, 
when    417 

5.  Motion  to  dismiss  may  be  treated  as  demurrer 678 

6.  Consolidation  of  will  contests 651 

7.  Practice  where  two  trials  are  to  be  reviewed 519 

8.  Justice's  warrant  not  aided  by  recitals  of  attachment—  630 

9.  Publication  must  follow  affidavit  for  absent  defendant-  718 

POLICE  POWER. 

1.  Cannot  be  delimited  nor  well  defined 193 

2.  Must  be  exerted  in  subordination  to  due  process  and 
equal  protection  principles 1—  193 

3.  Small  tax  may  sometimes  be  levied  in  aid  of 193 

PRINCIPAL  AND  AGENT. 

1.  Agent  not  liable  for  negligence  where  he  pursues  long- 
established  custom   173 

2.  Principal  bound  by  contract  of  agent 173 

PUBLICATION— LIBEL. 

1.  Libel   contained   in  will  published   when   will   offered 

for  probate 678 

2.  When  two  publications  of  libel  suit  may  he  founded 

on   second  publication 678 
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PUBLIC  OFFICERS.  page 

1.  Discretion  of  cannot  be  controlled  by  courts 570 

2.  Code  section  1133  ct  scq.  forbidding  participation  by 
officials  in  public  contracts  applied  to  road  commis- 
sioners and  road  builders 439 

3.  rarticlpation  in  such  contracts  di8(]ualifies  such  official, 
and  he  may  be  removed  and  rendered  ineligible  during 
term 439 

4.  Public  official  not  liable  for  acta  of  subordinates,  when_  565 

5.  Official  owes  duties  to  public  which  cannot  be  neglected  570 

0.  But  iiersoual  interest  does  not  disqualify  road  com- 
missioner as  to  laying  off  roads 570 

7.    Indirect  participation  in  public  contracts  forbidden 438 

PUBLIC  SERVICE  CORPORATION. 

1.  Must  discharge  the  duty  of  fair  and  equal  treatment 

to  public 426 

2.  Must  not  make  contract  with  individual  which  will 
Impair  its  public  functions 426 

3.  May  classify  customers,  but  cannot  grant  one  or  more 
customers  peculiar  privileges 426 

4.  If  it  has  done  so  it  may  rescind 426 

5.  Rates  of  electric  company  regulated  by  circumstances-  426 

QUO  WARRANTO. 

1.  Always  a  proceeding  in  equity  and  practice  of  that 
system  to  be  observed 438 

2.  No  jury  as  a  matter  of  right 438 

3.  No  issues  of  fact  when  answer  virtually  admits  aver- 
ments  of   petition 438 

RAILROADS.        See    'Segligcnce.       Independent    Contractor. 
Licensee,  Invitee.    Fenciny  Act, 

1.  For  the  Jury  to  determine  whether  engine  bell  should 
have  been  rung 22 

2.  Railway  company  liable  for  acts  of  indei^endent 
contractor,   when  18<5 

3.  Liability  for  frightening  animals 360 

4.  Extent  of  liability  for  running  over  drunken  person —  491 

5.  Duty  to  party  In  switching  yards  whose  presence  un- 
known    1 588 

6.  Members  of  the  public  using  grounds  over  protest  ac- 
quire no  easement 588 

REAL  ESTATE  BROKERS. 

Entitled  to  commissions  and  not  to  be  defeated  by  con- 
nivance of  seller  and  buyer 623 

REPLEVIN. 

1.  Plaintiff  must  show  right  to  possession  at  time  suit 
brought  537 

2.  Execution  debtor  cannot  bring  suit,  when 537 
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RES  ADJUDICATA.  paob 
Matters  stated  arguendo  in  opinion  not  determination  un- 
less bearing  npon  issues  Inyolved 456 

R£S  IPSA  LOQUITUR. 

1.  Mere  rule  of  evidence,  and  court  need  not  in  htiec  verba 
instruct  jury 123 

2.  Not  to  be  stringently  applied  even  in  actions  against 
masters  123 

REVERSAL. 

None  for  harmless,  immaterial  errors 342,  439 

ROADS— PUBLIC. 

Under  control  of  county  courts  and  their  agencies 570,  438 

SALES     OF     ARTICIiES— NEGLIGENCE— VENDOR     AND 
VENDEES. 

1.  Retailer  not  liable  for  personal  Injuries  to  guests  of 
vendee  367 

2.  Not  liable  to  vendee  where  article  bought  from  reputa- 
ble manufacturer  unless  seller  negligent 367 

3.  Manufacturer  or  wholesaler  does  not  impliedly  warrant 
soundness  of  article  sold  by  retailer  to  customer 388 

4.  Roman  candles  not  dangerous  articles  within  rule  mak- 

ing manufacturer  liable  to  sub- vendee  in  some  cases 388 

SPECIAL  REQUESTS.     See  also  Instructions  to  Jury. 

1.  Should  not  be  given  where  no  evidence  calling  for 611 

2.  May  be  modified  by  court 611 

STREET  RAILWAYS. 

1.  Not  an  additional  burden  on  county  highway  unless 
change  of  grade 504 

2.  Liable  for  injury  to  passenger  alighting  by  starting  car.  218 

3.  Duty  of  conductor  absolute  to  note  the  fact  that  pas- 
senger is  alighting 218 

4.  Liable    for  wanton   mistreatment   of   passenger   after 
ejection  611 

STATUTES— <:ONSTRUCTION  OF. 

Liberally  construed,   when 439 

TELEGRAPH  COMPANIES. 

1.  Liability  of  for  negligence  in  transcribing  or  altering 
message 544 

2.  Liable  for  negligence  in  consequence  of  which  an  order 
eggs  was  augmented 544 

3.  Notice  of  claim  provision  waived  by  entering  upon  ne- 
gotiations of  settlement 544 
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UNDUE  INFLUENCE— WILL. 

1.  Will  made  in  favor  of  wife  by  husband  as  the  result  of 
domination  of  wife  to  an  excessive  extent  void SO^ 

2.  Will  obtained  by  threats  or  intimidation  or  because  of 
fear  of  wife  or  relatives  will  be  set  aside 301 

VERDICT— GAMBLING  ONE. 

A  verdict  is  not  void  as  the  result  of  a  gambling  arrange- 
ment where  there  is  no  agreement  in  advance  to  abide 
by  the  quotient,  although  the  verdict  is  substantially 
the  amount  so  found,  especially  if  after  result  ascer- 
tained there  is  discussion  and  adoption 218 

W-ILLS— CONTEST— CONSTRUCTION. 

1.  Will  obtained  by  coercion  or  domination  of  wife  or  her 
agents  set  aside 904 

2.  Gift  over  upon  widow  remarrying  valid 87 

3.  Predominent  intention  of  testator  will  control  minor 
wishes,   when   329 

4.  W^hen  equality  desired  it  must  be  accomplished  if  prac- 
ticable   320 

5.  Whether  will  speaks  as  of  date  of  execution  or  death 

of  testator  determined  by  context  and  subjuct  matter —  329 

6.  Legacy  of  banlv  stocks  not  si)eciflc  unless  clearly  named  325 

7.  Clause  referring  to  death  of  devisee  means  what  and  to 
what  time  does  it  have  reference _ 456 

8.  Generally  means  death  in  life  time  of  testator,  but  not 

so  when  intermediate  estate  in  i^ossession  given 456 

9.  Practice  to  be  pursued  when  there  are  pending  several 
contests  of  one  will 650 

10.  Consolidation  of  all  advisable,  and  to  that  end  circuit 
court  may  issue  certiorari  to  county  court 650 

11.  W'hen  several  wills  and  codicils  of  one  person  are 
offered  for  probate,  the  several  controversies  may  be 
certified  to  circuit  court  and  tried  in  one  case 650 

12.  Proponent  of  a  will  need  not  produce  subscribing  wit- 
nesses in  all  cases;  excused  where  they  are  dead  or 
cannot  be  found 650 

13.  In  such  case  execution  of  will  may  be  shown  by  other 
witnesses  and  circumstances 650 

14.  Signature  of  testator  by  beneficiary  does  not  vitiate,  but 
the  burden  of  showing  fairness  in  procuring  and  knowl- 
edge of  contents  by  maker  is  upon  beneficiary 650 

15.  Nominated  executor  in  defeated  will  is  generally  en- 
titled to  his  costs  and  attorney's  fees  when  he  has  acted 

in  good  faith  and  not  from  selfish  motives 650 

16.  Person  libeled  in  will  may  sue  estate,  when 678 

WRIT  OP  ERROR  AN  SUPERSEDEAS. 

Granted  by  this  court,  when 384 
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